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COPYRIGHT
AUSTRALIA’S COPYRIGHT SYSTEM
Copyright is important for rewarding creative endeavour.  An effective and efficient copyright system balances the cost of ensuring sufficient incentives to create new works against the community benefits that stem from the dissemination of creative works. 
Many types of works are protected by copyright, even though for some the case for protection is weak, including non–commercial works — which would be created in the absence of copyright protection. 
The term of copyright protection for most works is now more than 70 years and considerably longer than necessary to incentivise the creation of most works. To provide a concrete example, a new work produced in 2016 by a 35 year old author who lives until 85 years will be subject to protection until 2136. 
The current duration of copyright imposes costs on the community and access to works is restricted, particularly for works not commercially available but still subject to copyright protection. 
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	Copyright protection far exceeds the commercial life of works
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	Source: The Productivity Commission’s draft report on Intellectual Property Arrangements, p. 84.
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[MORE]


INTRODUCING A NEW COPYRIGHT EXCEPTION FOR FAIR USE
Australia’s copyright laws contain a number of limited exceptions to the exclusive rights granted to creators – the fair dealing arrangements. These exceptions are too narrow and prescriptive, do not reflect the way people actually consume and use content in the digital world, and are insufficiently flexible to account for new legitimate uses of copyright material.  
To correct these imbalances, Australia needs a new, principles-based, fair use exception, to protect user rights without undermining the incentive to create.
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	Illustrative United States fair uses of copyright works that require a licence in Australia

		Illustrative scenario
	Australian fair dealing a
	United States fair use b

	An Internet search engine publishes thumbnail images of websites in its search results.
	
	

	An author quotes a number of unpublished letters and journal entries in a biography.
	
	

	An artist creates a collage using images from a photography book.
	
	

	A database of TV clips enables users to search broadcasts using keywords, and then view a clip containing the keywords.
	
	

	Scenes from a film are used in a subsequent biographical film about the lead actor.
	
	

	An election advertisement uses a sample of a song used in an opponent’s advertisement.
	
	

	A rap song pays homage to another well‑known song by using the opening lyrics. 
	
	

	Researchers access a database for text and data mining.
	
	

	A teacher wants to record a specific TV or radio news program for use in class.
	
	Potentially fair use

	A teacher copies a chapter of a book for inclusion in a set of class materials (30 copies).
	
	Potentially fair use

	A teacher scans pages from textbooks to use in their lessons via an interactive whiteboard.
	
	Potentially fair use

	A school library copies thumbnail images of books from the Internet for use in online library catalogue.
	
	Potentially fair use




	a Activity not covered by fair use and is remunerable, although a licence may be granted without payment. b Based on US case law and guidelines; dependent on application of fairness factors.

	Source: The Productivity Commission’s draft report on Intellectual Property Arrangements, p. 143.
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[MORE]

Far from leading to the demise of the creative sector, as some stakeholders suggest, fair use is a well–established part of copyright law in the United States where the creative and technology sectors have thrived.  Fair use guides have been developed to foster certainty for users.
Consultants’ estimates prepared for some rights holders on the ‘costs of fair use’ are inaccurate, and based on flawed assumptions, reasoning and methodology. While estimates vary, the Commission considers fair use will provide net benefits to the Australian community.
Adopting fair use will benefit Australian consumers, schools, other education institutions, libraries and archives. Fair use does not replace payment for copyright works that are commercially available to users, but reinforces that consumer interests also matter in framing  Australia’s copyright system. 
A range of illustrative purposes, coupled with a proposed legislative objects clause, should minimise uncertainty from adopting fair use in Australia. 
GEOBLOCKING AND PARALLEL IMPORTS
Geoblocking results in Australians paying higher prices (often for a lesser or later service) than consumers overseas. Consumer rights to circumvent geoblocks should be enshrined in the Copyright Act 1968 (Cth).
By raising book prices, parallel import restrictions adversely affect Australian consumers with little or no change in the incentives for producing works by authors (notwithstanding claims to the contrary).
The Australian Government should immediately repeal the remaining parallel import restrictions on copyright–protected works, taking effect no later than the end of 2017.
ONLINE COPYRIGHT INFRINGEMENT 
Online copyright infringement remains problematic for rights holders. 
Changes to the law to encourage Internet service providers to cooperate with rights holders, as well as litigation, have only had a modest impact in reducing infringement. Further legislative change is unlikely to improve compliance with the law.
Instead, survey evidence suggests infringement declines with better content pricing and availability. 
As such, an effective approach to reducing infringement is the timely release of content to Australian consumers. This requires action by rights holders and their intermediaries.
[MORE]
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	Want to know more about what the Commission said on copyright?

		Issue
	For more details and the Commission’s recommendations

	Adopting fair use in Australia
	Pages 140‑162, recommendation 5.3

	Contracting out copyright exceptions
	Pages 125‑126, information request 5.1

	Geoblocking online content
	Pages 126‑128, recommendation 5.1

	Parallel importation of books
	Pages 129‑132, recommendation 5.2

	Copyright collecting societies
	Pages 132‑136, information request 5.2

	Statutory licensing
	Pages 137‑140, information request 5.3

	Online copyright infringement
	Pages 480‑493, finding 18.1

	Expanding the safe harbour regime
	Pages 486‑490, recommendation 18.1
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	Having your say

	The Productivity Commission is keen to hear your feedback on this draft report. You are welcome to make a written submission to the Commission, preferably in electronic format, by 3 June 2016. More information on making a submission can be found on the inquiry website at http://www.pc.gov.au/inquiries/current/intellectual-property/make-submission
Public hearings will be held in mid June 2016 — likely locations are Canberra, Melbourne and Sydney (to be determined by participant demand). Information on hearing dates and venues will be available on the inquiry website http://www.pc.gov.au/inquiries/current/intellectual-property#draft.
The final report will be prepared after further submissions have been received and public hearings have been held, and will be provided to the Australian Government on 18 August 2016.
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Providing independent research and advice to Government on economic, social, and environmental issues.





