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[bookmark: _GoBack]INTELLECTUAL PROPERTY ARRANGEMENTS
HOW DOES AUSTRALIA’S IP SYSTEM FARE?
The Productivity Commission has assessed the performance of Australia’s IP system against a framework underpinned by four principles — effectiveness, efficiency, adaptability and accountability. 
Australia’s IP arrangements are not as effective as they could be
Improvements are needed so Australia’s patent and copyright arrangements function more effectively. 
Australia’s patent system grants protection too easily, allowing low–value patents, which can impede innovation and perversely undermine the commercial value of patents, especially for small and medium enterprises. With more and lower value patents, it is difficult for a follow‑on innovator to be sure that they are not infringing someone else’s patent, and to identify and build on true advances in human knowledge.
While copyright is important for rewarding creative endeavour, it does protect many types of works, including those that would have been created anyway. As one inquiry participant remarked, ‘a doodle or text message receives the same protection as an oil painting’.
Australia’s IP arrangements fail to strike an efficient balance between incentives for creators and innovators and costs to users
Ideally, Australia’s IP system would balance the incentives for creators and innovators and the costs to users (including follow on innovators). However, evidence suggests that IP arrangements fail to strike this balance and as a result, greater costs are being borne by Australians than is necessary. 
The duration of copyright protection is a striking example of excessive protection. A commercial life of a few years suggests most works are granted copyright protection for decades longer than required. Long periods of copyright, coupled with no form of registration, results in excessive search costs for users wishing to identify the copyright owner, and the common extreme of causing works to be ‘orphaned.’
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	Copyright protection far exceeds the commercial life of worksa
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	a Based on an example where a new work is produced by an author who lives a further 50 years.

	Source: The Productivity Commission’s draft report on Intellectual Property Arrangements, p. 84. 

	



Binding international rules limit the adaptability of Australia’s IP arrangements
Many aspects of Australia’s IP arrangements are embodied in international agreements, including trade agreements. These obligations limit Australia’s capacity to tailor rights to suit local circumstances and to accommodate change over time. For example, Australia has limited scope to reduce the duration of patent or copyright protection or to dispense with little used or redundant rights, such as circuit layout rights.
There is room to improve accountability
In some areas, IP policy development has suffered from both a lack of transparency and a weak evidence base, especially for IP arrangements in trade agreements. Many inquiry participants, expressed concerns about Australia’s approach to negotiating IP provisions in international agreements, and the absence of what they see as meaningful stakeholder consultation. 
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Australia’s stance on IP rights is out of kilter with its position as a net importer of IP 
Australia is a large net importer of IP protected goods and services, and the gap between IP imports and IP exports continues to expand. Put simply, the costs associated with Australia’s subpar IP arrangements are borne by Australian consumers, taxpayers and follow on innovators, largely to the benefit of overseas rights holders.

	Trade in intellectual property
$ billion (2014‑15)

		(i) Charges for the use of IP
	(ii) IP‑intensive goods

	[image: ]
	[image: ]




	Source: The Productivity Commission’s draft report on Intellectual Property Arrangements, p. 91. 
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	Want to know more about what the Commission said on IP arrangements?

		Issue
	For more details and the Commission’s draft recommendation

	The analytical framework
	Chapter 2, draft recommendation 2.1

	How the system fares
	Chapter 3

	Copyright term and scope
	Chapter 4, draft findings 4.1 and 4.2, draft recommendation 4.1 

	Copyright accessibility: licencing and exceptions
	Chapter 5, draft recommendations 5.1 to 5.3, information requests 5.1 to 5.3

	Patent system fundamentals
	Chapter 6, draft recommendations 6.1, 6.2 and 6.3, information requests 6.1 and 6.2

	Innovation patents
	Chapter 7, draft recommendation 7.1

	Business method and software patents
	Chapter 8, draft recommendation 8.1, information request 8.1

	Pharmaceutical patents
	Chapter 9, draft recommendations 9.1 to 9.5, information request 9.1

	Registered designs
	Chapter 10, draft finding 10.1, draft recommendation 10.1 

	Trade marks and geographical indications
	Chapter 11, draft recommendations 11.1 and 11.2, information requests 11.1 and 11.2

	Plant Breeder’s Rights
	Chapter 12, draft recommendation 12.1, information request 12.1

	Circuit layout rights
	Chapter 13, information request 13.1

	Institutional and governance arrangements
	Chapter 16, draft finding 16.1, information requests 16.1 and 16.2




	

	



	Having your say

	The Productivity Commission is keen to hear your feedback on this draft report. You are welcome to make a written submission to the Commission, preferably in electronic format, by 3 June 2016. More information on making a submission can be found on the inquiry website at http://www.pc.gov.au/inquiries/current/intellectual-property/make-submission
Public hearings will be held in mid‑June 2016 — likely locations are Canberra, Melbourne and Sydney (to be determined by participant demand). Information on hearing dates and venues will be available on the inquiry website http://www.pc.gov.au/inquiries/current/intellectual-property#draft.
The final report will be provided to the Australian Government on 18 August 2016.
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Providing independent research and advice to Government on economic, social, and environmental issues.





