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PART 1

ACCESS TO LAND

ACCESSTOLAND



ACCESSTO LAND

The following quotes from participantsin this inquiry are representative of the wide range of views
held on the question of access to land for the mining industry and land-use decisions generdly,
how such decisions should be made, and who should make them.

National parks and World Heritage areas have often been criticised by the mining industry as
single land uses, and should not be set aside for conservation purposes alone. Although the prime
function of these areas is nature conservation, they are not wholly restricted to that purpose. Many
provide opportunities for recreation, education and science, along with secondary uses such as
water catchment. These uses are seen by many as legitimate and important land uses. National
parks and reserves aso serve the environment by maintaining biological diversity, providing
habitats for endangered species, and protecting important natural, historical and cultural features.

(Department of the Arts, Sport, the Environment Tourism and Territories, sub. 65, p.11)

... control by traditional Aboriginal owners of their land is central to Aboriginal self-determination.
It is the cornerstone of land rights — inalienabl e freehold title with control over who enters that land
and what is done on the land or to it.

(Northern Land Council, sub.28, p.18)

... the farm is the farmers business and most often his life investment, as well as being the family’s
home and future. The farm represents alarge investment in both time and money.

(The Landholders Association sub.8, p.4)

... without guaranteed access to land for mineral exploration purposes, on reasonable and practical
terms, Australia’ s mining industry would begin to decline, to a point some years hence when as a
viable industry it would cease to exist as an economic force.

(Association of Mining and Exploration Companies, sub.15, p.22)

With so much at stake for the mining industry and other affected by decisions relating to access to
land for exploration and mining, it is vital that those made are the ‘right’ ones. This Part of the
report looks at what governments can do in this area to help to ensure that both land and minerals
resources are used in the most beneficial way for society as awhole.
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1 ACCESS TO LAND - SOME GENERAL ISSUES

Judging by submissions to thisinquiry, the issue of accessto land for exploration and mining
purposes is seen as the single most important issue facing the mining industry today. It is
also one which is influenced greatly by the actions of governments, since most of the
continent remains in Crown ownership (although much publicly owned land is leased to
various categories of landholders - who usually have to be consulted about access). The
Commission views the establishment of a well-defined and balanced regulatory regime
governing access to land as being central to the efficiency, international competitiveness and
further development of the mining and minerals processing industries and, indeed, the
efficient use of Australia's total natural resource base. This section introduces general
issues raised by the land-access question, and outlines the structure of the remainder of this
part - which focuses on specific land-use conflicts relevant to thisinquiry.

11 The general nature of the problem

Mineral resources generally lie scattered on - or more likely below - the surface of the land. Who
owns these resources? On what basis can potential explorers/miners gain access to them? Does the
existing legal framework in Australia specify these rights of ownership and access in a way which
encourages them to be used (or left alone) in the nation's best interests? Do existing arrangements
for allocating and charging for exploration and mining rights ensure that any gains from developing
mineral resources are shared equitably with the community? Such questions are clearly
fundamental to the efficiency and growth of the mining and minerals processing industries in
Australia.

Important though these questions are, they are only a part of a broader set of questions relating to
the effective use of society's scarce resources. Because developing minerals requires access to the
land on the surface, questions of access to mineral resources are inevitably tied to questions of land
use. Exploration for or exploitation of minerals lying below the surface is only one of several
possible uses for agiven area of land. Othersinclude conservation, Aboriginal heritage, recreation,
farming, forestry, urban settlement and so on. Sometimes these uses will be mutually exclusive,
but more often some combination of uses will be possible (multiple land use). Moreover, it may be
possible for alternative use(s) to be made of the same tract of land over time (sequential land use).
An important question then is whether the existing institutional framework defines rights of
ownership and access to the community's total resource base - including both surface land and
minerals - in a way which maximises their total value - both economically and otherwise - to the
community.

The question becomes one of how the rights of those with an interest in the land surface are to be
reconciled with the rights of those with an interest in the minerals which may lie below the surface.
How should potential conflicts be resolved? In more recent times, these questions have received
increasing prominence in line with growing community concern for the environment and increasing
discussion of concepts such as “sustainable development' and “multiple land use'.
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1.2 Thecurrent debate

Unfortunately, existing institutional arrangements do not appear to be providing an effective and
efficient means of resolving land-use disputes - which have tended to escalate in recent times.
Drawn-out disputes characterised by claim and counter-claim, grandstanding and misinformation,
emotion, bitterness and even violence stand as testament to this failure. The mining industry has
become a focus of these battles: miner versus conservationist; miner versus farmer; miner versus
urban resident; miner versus Aborigines (or their representatives). Boxes 1.1, 1.2, and 1.3 illustrate
some differing views taken on these issues.

Box 1.1: Accesstoland: theminingindustry viewpoint

... since the late 1960s the industry has witnessed a steady encroachment over vacant Crown land
and leasehold, particularly for the purposes of creating new conservation areas and for the
alocation of land to Aborigines. With exploration and mining effectively prohibited in national
parks and conservation reserves, and with the granting of the right to Aboriginal landowners to veto
exploration or mining access, the industry now faces a situation where over 20 per cent of the
Audtralian land mass is effectively sterilised from exploration or mining. If private agricultura
land in Western Australia (where there is also landowner veto), forestry reserves and defence land
are added, the total area subject to sterilisation or varying degrees of restrictive access amounts to
26 per cent of Australia’s land mass. In the late 1960s such restrictions applied to approximately 7
per cent of Austraia.

Source:  Australian Mining Industry Council (AMIC, sub. 29, pp.34-5)

Box 1.2: Accesstoland: an environmentalist viewpoint

In Australia less than 5 per cent of our landmass is dedicated as national park or reserves ... The
[mining] industry argues that one of its greatest problems is diminishing access to land for
exploration and mining (Strong 1985). If thisis so, and the industry is dependent for its survival on
access to amere 5 per cent of our land mass, then how long will the industry last? If 95 per cent is
not good enough, then we must seriously consider whether the industry is viable at all! Of course,
the mining industry argues that other areas of Australia are denied to them. In 1988, and again only
a week ago, the Australian Mining Industry Council stated that 23.5 per cent of Australia’s land
surface and nearly 50 per cent of the NT, mostly consisting of Aboriginal land and conservation
areas, were either "severely restricted or closed” to new exploration or mining activity. Evenif this
were [the case], it would offer no justification for the exploitation of our national parks and nature
reserves. Thetruth isthat the mining industry's claims are wildly exaggerated ...

Source:  The Environment Centre of the NT (sub. 126)
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Box 1.3: Accesstoland: agovernment department viewpoint

It should not be assumed that the mining industry has the right, either moral or legal, to explore or
have access to every piece of land on the Australian continent and surrounding oceans. The
Australian Mining Industry Council have claimed that "more than 23 per cent of the land surface of
Audtralia is either severely restricted or closed to new exploration or mining activity." Despite
some contentions regarding the complete accuracy of this figure, it appears mining activities are
restricted in some areas of Australia. These areas include Aboriginal lands, conservation and
Heritage areas, some private land, urban and other Commonwealth-owned land - al of which have
important primary uses which must be considered along with possible mineral potential. Despite
AMIC's claim that restrictions in land access is a "problem", these restrictions have been placed to
protect areas assessed as having land uses greater than that of its mineral prospectivity. There may
of course be questions about the appropriateness of these assessments, and that is an issue which
may need to be pursued.

Source: Department of the Arts, Sport, the Environment, Tourism & Territories (DASETT, sub.
65, p.12)

The Commission does not intend here to take sides or act as referee on specific current or past
conflicts. Rather, in highlighting some of the problems the Commission hopes to advance a debate
which too often in the past has been based on emotion and propaganda rather than rational analysis
and debate. From the Commission's viewpoint, percentage figures on the amount of land available
for mining or reserved as national parks and the claims made about them are of little significancein
themselves. Of more importance is whether, to use DASETT's terminology, land-use decisions
alow for competing values to be genuinely assessed. Only if the relative values of different land-
use options are carefully weighed on an ongoing basis - either in the marketplace or by other means
- will the community's resources be allocated to the uses which maximise national welfare. In
making such assessments, two questions inevitably arise regardless of the type or ownership of the
land. What is access required for, and for how long will it be required?

1.3 Access for what?

An important general issue is whether the rules regarding access to land should differ for
exploration as opposed to mining. Many participants in thisinquiry stressed the need to distinguish
between access to land for exploration and access for mining. In particular, it was argued by some
that exploration has much less environmental impact than mining, moves quickly from large tracts
of land to narrow areas of prospectivity, and is primarily an information-gathering activity without
which rational decisions on resource use cannot be made.

1.4 Accessfor how long?

Assessments of the relative values of aternative land uses will al'so vary considerably depending on
the time frame. Adopting too short a time frame may result, for example, in important long-term
environmental damage arising from a mining project being omitted from the weighing of potential
costs and benefits, thus risking inappropriate land-use decisions being made. On the other hand,
sub-optimal decisions may be made if the potential for land to be rehabilitated - and maybe devoted
to even to more valuable uses than was the case before mining - isignored.
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15 Structureof Part |

Following this introduction to the general issues associated with access to land for the mining
industry, the remaining sectionsin Part | (ie Sections 2 through 6) look at various issues associated
with two main aspects of the land-access question. One is the general issue of alocating land
between dternative uses (including exploration and mining). A second level of issues is
concerned with alocating mineral rights between individual explorers or miners (ie once these
have been determined as the most suitable land use). Of course in practice this distinction is
blurred and these property rights issues are intertwined both in concept and time.

Section 2 describes the Australian system of Crown ownership of minerals and how governments
provide for the development of these resources on behalf of the community. This system is
compared to some alternatives (eg private minera rights) in terms of both efficiency and equity,
drawing on adiscussion of the importance of property rightsin Attachment 2A.

Section 3 then examines a number of different means of alocating minera rights to private
developers and suggests how existing methods could be improved. Included in this analysisis an
investigation of whether government should be involved in exploration activity (Attachment 3A).

Following sections then look at specific land-use conflicts which have arisen in the context of the
mining industry and examines possible means of their resolution. An important part of this
analysis is the extent to which market-based mechanisms need to be supplemented by government
intervention in order that a proper assessment of relative values of different land uses can be made.
The first issue examined (in Section 4) is Aboriginal property rights - an issue which raises
particularly difficult economic, social and moral questions. Section 5 focuses on the rights of other
private rural and urban landholders. Conflicts between mining and other public uses for land such
as conservation and heritage preservation where the interests of more than one individual or group
within society are likely to be involved is the subject of Section 6. The question of exploration and
mining in national parks, and National Estate and World Heritage listings receive separate
treatment in Attachments 6A, 6B, and 6C respectively.
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2 OWNERSHIP OF MINERALS

Crown ownership of minerals - which forms the basis of the regime under which minerals
are exploited in Australia - israrely questioned. However, since the way in which ownership
rights over valuable assets are specified, exercised and enforced has a fundamental effect on
the efficiency with which they will be utilised (and on the distribution of returns from their
use), an examination of alternatives is warranted. Such an examination suggests that
systems involving private ownership of minerals offer certain advantages over Crown
ownership, but also involve disadvantages. While the Commission accepts that a general
departure from Crown ownership of mineralsis not justified at present, thereis considerable
scope for improving the current system.

The system of ownership of resources has a fundamental effect on the efficiency with which they
are used, as well as the distribution of the returns from their use (see Attachment 2A). The purpose
of this section is to describe and critically examine the fundamental features of the Australian
system of mineral ownership. Does this system promote the efficient use of Australia’'s mineral
resources and also provide for "an appropriate return to the community for the exploitation of
public resources'?

The first part of this section outlines the main features of the Australian system of Crown
ownership of minerals, including the division of powers between levels of government in Australia
and how these rights are exercised to allow for the development of mineral resources. The relative
merits of this system are then compared with those of alternative systems.

21 The Australian system: public ownership

In Australia ownership of mineral resources generaly lies with the Crown (in practice
State/Territory and Commonwealth governments), regardless of who owns the land on the surface.
This seems to reflect a widely held belief that mineral deposits are a fortuitous “gift of nature' and
that any net benefits flowing from their exploitation should accrue to the community as a whole
rather than to whoever happens to own the surface rights.

For completeness, it should be recognised that there are some isolated exceptions to public
ownership of mineral resources. In NSW, Aboriginal Land Councils have been granted title over
minerals (with the important exceptions of gold, silver, coal, and petroleum) on their land. In
addition a few mining leases granted before 1899 (eg the Hampton Plains Estate in the Coolgardie -
Kalgoorlie region of Western Australia), are still operational, and provide for private ownership of
minerals except for the “roya' minerals of gold and silver. This reflects the fact that in the early
years of settlement, British common law applied - "Cujus est solum gjus est usgue as coleum, et ad
inferos' (whosoever has the soil, also owns to the heavens above and to the centre beneath). Thus
under common law, al minerals (except for gold and silver) belonged to the landowner.
Governments in Australia have gradually reversed the common law position by progressively
adopting a practice of reserving minerals from land grants - this now applies to al minerals. In
addition, most States have legislated to resume privately held rights to minerals remaining from
early land grants.
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The Australian pattern of public ownership of mineral resources and separation of mineral rights
from surface land rights is not a universal one. For example, significant private ownership of
minerals occurs in other countries such as the USA, the UK, Canada and South Africa.

Constitutional division of powers

An important feature of the Australian system of Crown ownership is that the national level of
government is not the principal holder of mineral rights. Since mining is not explicitly mentioned
in the Australian Constitution, ownership of minerals found onshore or offshore within the three
(nautical) mile territorial limit defaults to the relevant State/Territory government. Minerals found
beyond the three mile limit or in externa territories are the property of the Commonwealth. This
division is one which evolved historically rather than one based on underlying principles of equity
(are citizens of aresource-rich State any more deserving than those of 1ess well-endowed States?).

There are exceptions, however, to this general division of property rights between the State and
Commonwealth Governments. The most important of these occurs in the Northern Territory where
the Commonwealth Government retained property rights over uranium and other substances
prescribed in the Atomic Energy Act 1953, following the granting of self-government to the
Territory.

Other aspects of the Australian Constitution also serve to blur the division of minera rights
between the State/Territory and Commonwealth levels of government. Commonwealth power over
matters such as international trade, taxation, defence, people of any race, and external affairs
(including World Heritage listings etc) can be exercised in some cases to severely restrict the rights
of the various State/Territory governments to use as they see fit the resources over which they have
clam. For example, the rights of the Queensland Government to use the resources it owns on
Fraser Idland were constrained by the Commonwealth Government's imposition of export controls
over mineral sand products. Severa participants (eg the Trades and Labour Council of Western
Australia sub. 39, p.33) noted that in recent times the Commonwealth has increased its involvement
in resource development via such indirect means.

How do States/Territories exercisetheir mineral rights?

The above qualifications aside, it is generally State/Territory governments which own and control
mineral resources on behalf of the people they represent. Usually, however, governments do not
explore and develop these resources themselves, but confer the right to do so on others. Typically,
these rights are not transferred outright; rather, temporary ownership is effected via the granting to
private - sector interests of exploration and mining leases for specified periods.

What are the broad features of this system?
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Leases granted by State/Territory governments normally impose various conditions on the
leaseholder which define the rights to exploit the resource. As discussed in more detail later (see
Sections 3 and 12), the conditions which are imposed on the holder of a right to explore and/or
mine can have a significant impact on the efficiency with which mineral resources are discovered
and developed.

In most States and in the NT exploration licences are granted on the basis of “first come first
served. Conversion of aright to explore into aright to mine generally requires the satisfaction of a
number of additional conditions. The holder of a right to explore is normally given first option
over mining rights. The efficiency and equity effects of these types of alocation systems on the
development of mining and minerals processing industriesin Australiais discussed in Section 3.

In return for the transfer of (conditional) property rights to private interests, it is generally (but not
universally) accepted that governments, on behalf of the communities they represent, should be
compensated. Since governments in Australiatypicaly allocate exploration and mining rights on a
non-price basis, full payment (in the sense of what these rights are worth) is generally not received
at the time of their alocation. In these circumstances, there is a need to devise other measures
aimed at recouping an appropriate share of the value of the resources transferred to private hands
on behalf of the community at large. Royalties, resource rent taxes and related payments represent
instruments designed to ensure that the community is compensated for the exploitation of publicly
owned assets. The notion that the community should receive a “fair' return for the use of its
resources also appears to be one important rationale underlying a range of other interventions by
government in the industry (eg export controls and duties and excess government charges for rail
services). The imposition of these additional measures would seem to imply that existing royalty
schemes are considered deficient. Royalties and related issues are discussed in Section 14 of Part
V.

Obviousdly, it is no good having the rights to exploit mineral deposits if one cannot get to them -
that is, without some right of access to the land above a minera deposit. If the owner of the
resource is also the owner of the land (eg the relevant State, Territory or Commonwealth
Government) negotiations for access to land and minerals can be handled simultaneously. Things
become more complicated, however, where surface and sub-surface rights are held separately.
How are potential conflicts between the rights of these parties handled?

Part 111 of this volume spells out in more detail the procedures which potential explorers or
developers of mineral resources are required to follow in order to gain access to land. While the
legal framework differs somewhat among the various jurisdictions some generalisations can be
made. Where a potential developer desires access to unoccupied Crown land, the main
considerations in determining whether or not an exploration or mining lease will be granted relate
to the existence of conflicting public uses of the land, such as for forestry or nationa parks. Inthe
case of occupied Crown land or private land, a mining lease (or tenement) may be granted provided
that agreement has been reached between the miner and the current occupier for compensation for
any damage caused by the mining operation. In the event of a disagreement on the amount of
compensation to be paid, either party can have the issue decided by a court ruling. There are
exceptions, however, to the general rule that private landowners have no right of veto over mineral
development on their property. Of most practical relevance are exemptions often accorded to
owners of cultivated or otherwise improved land; and special consent procedures in relation to
aboriginal land in the Northern Territory spelt out in the Aboriginal Land Rights (Northern
Territory) Act 1976.
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2.2  Alternative mineral regimes compared
Several quite different forms of mineral ownership and development regimes can be identified:

the “regdian' system where the state owns any minerals but leases rights to exploit these
resources to private firms under set conditions;

a system whereby state ownership of minerals is inalienable and where resources are devel oped
either directly by a state-owned authority or by a private firms under contract; and

a system where mineral ownership istied to ownership of the land above.

In most countries one or other of these regimes predominates but often some combination of these
systems is employed. In Australia, for example, mineral development generally occurs under the
regalian system but there is some direct public development of resources (eg brown coal in
Victoria) as well as some minerals owned by private landholders (eg in Tasmania). In the USA,
sub-surface and surface rights are linked so that there is significant private ownership of mineras
on private land, as well as State ownership of minerals on public land. Developing countries are
usually characterised by systems which allow government to closely control development (see, for
example, Emerson (1984) and Ndulo (1986).

How do these systems compare? In particular, does the prevailing system in Austraia -
characterised by Crown ownership and separation of mineral rights from land rights - provide for
the exploitation of Australia's mineral resource in away which maximises benefits to the nation?

In evaluating this question both equity (are the benefits shared fairly?) and efficiency (are the tota
benefits maximised?) criteria should be considered.

The casefor Crown ownership
Equity rationale: securing a “fair' return on publicly owned resources

Very few participants gquestioned the fundamental feature of the Australian system - Crown
ownership of minerals. General acceptance of Crown ownership seemed to rest largely on notions
that minerals were properly the property of the community at large. Indeed, the terms of reference
for this inquiry specifically ask the Commission to provide advice on the economic costs of
different approaches to meeting certain social and environmental objectives "consistent with an
appropriate return to the community for the exploitation of public resources.” CRA Ltd, for
example, quoted Ministers Kerin and Cook:

... the Labor Government holds to the principle that natural resources belong to the
Australian community. The exploitation then of these resources by private concerns must
generate an appropriate return to the Australian people.
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The United Mineworkers Federation of Australia (sub. 23, p.8) considered that:

Mineral resources are public property . They are non-renewable resources which are the
birthright of the citizens of Australia. They are held in trust by the governments of Australia
who have a mandate to ensure that they are conserved and utilised efficiently and effectively
in the interests of those they have been elected to represent.

Severa participants proposed that al remaining private mineral rights should be resumed by State
Governments. For example, Stockdale Prospecting Ltd considered (sub. 43, p.2) that:

... the State governments should take positive action to resume ownership of al mineralsin
those few areas where they are owned by the landhol ders, perhaps using the successful South
Australian legislation as a model.

Under the South Australian arrangements, a person divested of property in mineral rights could,
within a three year period of their resumption, apply to have their land declared a “Private Ming' if
they had conducted mining operations during the previous 12 months. This entitled them to the
right to determine who enters land for exploration and mining and to receive royalties. Provision
also exists for persons divested of property in minerals to apply for aroyalty if a mineis developed
on land on which minerals were formally alienated.

But why are minerals different?

Although the above propositions seem quite reasonable at face value, some interesting questions
can be raised. Why are minerals different to other natural resources - land, for example, which
could aso be viewed as "a gift of nature’ and which the Crown has been quite prepared to sell
outright to others? One answer might be that land is more easily valued than minerals which may
or may not be present under that land. An outright sale may therefore return to the government
only asmall proportion of the value of the resources actually transferred to private hands. The fact
that minerals tend to be seen as particularly valuable and important in terms of revenue flow also
seems important in reinforcing the notion that government should retain close control over their
exploitation.

Does Crown ownership guarantee a “fair' return?

Whilst it might be “fair' that any net benefits arising from mineral exploitation should accrue to the
community as a whole as owners of these resources, governments may not always act to secure the
maximum possible return on behalf of their constituents. This may be at least partly because
governments tend to have a broader range of objectives than just trying to maximise the present
value of the resources they control on behalf of the people they represent - making them poor
agents when judged both from the perspective of acting to secure a “fair' return for the right to
exploit minerals and from the perspective of promoting the efficient development of mining and
mineral processing activities in this country. Anaysis presented in Appendix E suggests that
governments may well collect only a fraction of available mineral rents, in the process causing
inefficient production decision to be made (because they typicaly adopt sub-optima royalty
schemesin their efforts to secure areturn for the community).
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In the case of governments with a “pro-mining' stance, the ability to obtain a “fair' return under
Crown ownership must be in doubt, because governments of different States and Territories
compete against each other for development. In the USA, where there is both public and private
ownership of mineral rights, it has been claimed that:

The United States government ... is a most profligate and careless landlord. Royalties and
rentals in the private market are much higher than those imposed for federal resources. A
special commission reported in 1982 that the government loses "hundreds of millions of
dollars’ in oil and gas royalties annually. (Mayer and Riley 1985, p.3)

The Australian Conservation Foundation (ACF, sub. 68, p.21) contended that in some cases the
return to the owners of minerals (the public) has been less than satisfactory. In respect of
Tasmania, for example, it noted that one report indicated that:

In only five years of the nineteen financial years since royalties were first introduced, or five
of the twelve years since they were generally applied, has the revenue received, including
royalties, exceeded the cost of the operation of the Mines Department.

The ACF commented (sub. 68, p.21) that "... given the high political rewards received by
Governments that foster perceived, successful resource exploitation it is not beyond possibility that
some projects are subsidised to such an extent that they represent a net drain on the State
economy."

Submissions to this inquiry from the mining industry generally strongly supported continuation of
Crown ownership of Australia’s mineral resources. Yet in other areas of economic activity, notably
transport and energy, equally strong support was given to deregulation and commercialisation on
the grounds that governments were not generally noted for their ability to run businesses (eg
manage the assets of government business enterprises). A typical view was that of CRA which
stated (sub. 73, p.29) that:

Crown ownership of minerals is not disputed by CRA. Indeed the system we have in
Australia has probably been partly responsible for the growth of the minerals industry this
century (although this could be at risk as a result of the passing of mineral rights to some
Aboriginal peoples via the veto system). Nor do we dispute the right of the people of
Australia to a reasonable return for the use of those minerals. It is the quantum of that
return, and the time at which it is collected, that needs to be determined ...

It isimportant to recognise that support for Crown ownership may reflect a belief that a better deal
can be struck with governments than with private individuals who own mineral rights.

Why might this be the case? One reason may be that governments tend to have a broader range of
obj ectives than maximising the present value of the resources they own. Hunt (1988) for example,
notes that mineral policy objectives reflect the interplay of four groups: the landowner, the owner
of the minerals, the miner and the State; and observes that:
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The State has an interest in each of these four contending groups and is the adjudicator
between them. As landowner, it holds areas of Crown land as parks, reserves, forests and
other lands for public purposes as well as areas of vacant Crown land. As owner of the
minerals, it will receive royadlties. It will receive other income and "socio-economic'
advantages as a result of the mineral development and sometimes itself as a miner.
Moreover, the State is the custodian of the public interest in the wide sense of protecting the
environment and minority groups such as Aboriginals. Further, the State must establish and
administer the legislation by which the contending interests of these four classes can be
regulated. The potential for conflict of interest on the part of the State is enormous.

Historical rationales for Crown ownership

Although equity is the usual reason given, an examination of the historical development of minera
laws suggests that other rationales may have been more important. Moreover, original rationales
may no longer be justifiable. The Victorian Farmers Federation (VFF, sub. 84, p.7) submitted that:

The original minerals owned by the Crown were gold and silver. Ownership of these
minerals was justified when the quantity of precious metals held directly impacted on the
economic position of one country in relation to another ... Gold and silver were at one time
the basis of exchange, however, close ties between gold and domestic monetary systems of
various nations were severed long ago ... The VFF submits that the indirect contribution gold
and silver and other minerals make to the economy are no different to the contribution that
al other commodities make. As the historical role of precious metals has changed, it is no
longer logical that the Crown should retain ownership of minerals.

Ackroyd (1988) notes that the claim of the Crown to a prerogative right to gold and silver arose
from the English Case of Mines in 1567 which was argued on the grounds of excellency (the most
excellent products of the soil should go to the most excellent person in the realm), necessity (the
King needed money to raise an army and enforce laws while treasures of gold and silver held by
subjects would enable them to raise up forces against the Crown), and convenience (gold was
necessary for coin of commerce and only the Crown could mint). It is hard to see the relevance of
the roya prerogative to modern resource management. On the other hand, Barton (1989) suggests
that it is afallacy to imply that if the old reasons are gone there are therefore no current ones and
that "many currently useful ingtitutions came into existence for very odd reasons." Moreover,
Barton claims that severance of mineral title from land title has in fact occurred at all stages of
English history, and predates the Case of Mine by some centuries.

Efficiency arguments for Crown ownership

In addition to arguments based on equity or "securing afair return on community resources’, many
participants argued that Crown ownership has improved economic efficiency by encouraging
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mining. For example, the Australian Mining Industry Council (AMIC, sub. 29, p.34) considered
that "the successful development of an economicaly pre-eminent mining industry in Australia is
based on the concept of Crown ownership of minerals.” Certainly, State government policies have
traditionally given pre-eminence to mining as aland use.

It should be remembered, however, that enhancement of mining is not - as often assumed by the
mining industry - necessarily efficient from society's point of view. It is possible, for example, that
the system of rights established through Crown ownership has led to mining taking place on some
land at a time and manner which - taking into account all costs and benefits (eg costs of
environmental damage) - society would have been better off had that land remained (at least for
some period) in an alternative use (such as agriculture or conservation).

An important question, then, is whether Crown ownership has led to an “over-expansion' of mining
relative to other industries because of favoured treatment. On the other hand, the net contribution
to the economy from mineral development will be reduced below its potential if government
intervention serves to unnecessarily discourage mining. For example, the way in which mineral
rights are allocated by governments in Australia may impede efficiency (thisis discussed further in
Section 3). Mechanisms (eg royalties) for securing a fair return for the community in return for
transferring to others the right to exploit publicly owned non-renewable resources may also lead to
inefficiencies - by distorting production decisions (see Section 14 and Appendix E of Volume 2).
An already excessive preoccupation with who is going to get what share rather than on the size of
the mineral cake may well be heightened where, as in Australia, severa levels of government are
involved. Indeed, Western Mining Corporation was motivated to comment (WMC, sub. 69, p.31)
that:

... we are too concerned with the way in which the cake is divided or how, in theory, it might
be better divided, rather than working to make the cake bigger.

In addition, conditions attaching to leases may cause quite different decisions to be made to those
which would otherwise have been made if purely economic considerations prevailed. Section 12
discusses the effects of imposing terms and conditions of exploration/mining leases granted by
State governments.

Congtitutional division of powers

The Constitutional division of powers, particularly the taxing power of the Commonwealth and the
vesting of mineral rights with the States has the potential to undermine the ability of Crown
ownership to efficiently develop minerals and to secure afair return to the community.

Pasminco considered that the administration of royalties by the States was not desirable in the
national interest. They said (sub. 89, p.73) that:

... Congtitutional constraints are such that the Commonwealth appears to have very few
powers (if any) over the States' rights to collect royalty and the States are not motivated
necessarily by national well being. In other words it is difficult to see the national interest
being best served whilst the states so effectively “cream off' the mining dollar having State
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objectives in mind rather than national objectives. This position is to be regarded with
concern because the mining sectors contributes substantially to national well being through
the export sector and yet mining efficiencies are reduced by the actions of the states who do
not have to be concerned to the same degree with such efficiencies or the national interest.

Emerson and LIoyd (1983) note that:

If the taxing authorities of a State and the Commonwealth, or perhaps of two different States
vying for amineral project, endeavour to maximise their individual government interests, the
outcome will inevitably be a distinctly sub-optimal structure of multiple taxes. Multiple
taxes collect |ess revenue because they distort production, and in some instances competition
among States has lowered rates of taxation. Currently the State and Commonwealth
governments are acting in this way. Such an outcome is inexcusable folly for the nation.
The States and the Commonwealth should suppress their individual interests when
determining the tax structure and squabble only over the distribution of the proceeds.

These quotes highlight some of the problems caused by the separation of ownership of minera
resources (and hence the right to charge for their transfer to private hands) and responsibility for
community welfare. In the words of North Broken Hill Peko (North BH, sub. 33):

For so long as the central plank in the taxation system is income tax, then income tax should
be the vehicle for distribution of funds to satisfy social justice needs ... The State, charging
the [royalty] levy, does not aways talk to the Commonwealth, who runs the income tax
system.

This special feature of the Australian version of Crown ownership would appear to detract from the
potential for Crown ownership to achieve both efficiency and equity objectives.

The existencein Australia of athird level of government (ie local government) also complicates the
Congtitutional division of powers as they relate to mineral development. As explained in Section
13, levying of local government rates on the basis of mine output is, in effect, aresource tax. Itis
also the case (see Section 15) that the cost to developers of industrial and socia infrastructure for
minesisinfluenced by the demands of local government.

The case for combining mineral and land rights

One alternative to Crown ownership of mineralsisto vest the title to minerals with the owner of the
surface land. This would represent a return to the position at common law. What would be the
advantages and disadvantages of this property-right regime?

Efficiency arguments

The principa argument in favour of tying mineral rights to surface rights is that it might promote

the more efficient alocation of land to alternative uses rather than presuming a priori that mining is
the preferred use. As discussed in Attachment 2A, private ownership - comprising the exclusive
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right to use an asset, appropriate the returns to it, and to transfer these rights to others - provides
strong incentives to individuals to ensure that resources are utilised in the manner which generates
the most wealth (both at any point in time and over time). Decisions on land use would then
become ones made on purely economic grounds. In the words of Ackroyd (1988) :

Ownership of minerals by the surface owner is compatible with alocation of minera
resources in the national interest. With rights to minerals the surface owner has regard to the
economic value of alternative land uses and is in the best position ... to balance the value of
mining (ie what miners are prepared to pay) against the value of aternative land uses.
Complex planning procedures which attempt to evaluate the worth of alternative land uses
and assess compensation to the surface owner are unnecessary. In addition full account is
taken of the value alandowner places on the land; not just the commercia value.

It is perhaps interesting to note that the few participants to this inquiry who raised this form of
ownership as a serious aternative to Crown ownership were generally those with an interest in
other uses of land (eg pastoralists). The VFF submitted (sub. 84, p.3) that:

Given this pre-emptive right of the Crown and the associated rights that derive from this
position, the mining industry holds a unique position in terms of access to the resource base.
It is the current view of the VFF that the mining industry has held very limited respect for
the very extensive and privileged legal access they currently hold to privately owned land.
In this regard there is a lack of “balance' in the legidative framework which has failed to
effectively provide for the interests of private landowners and the community ... These
concerns would not exist if negotiations between miners and landowners occurred on the
same grounds as other private business arrangements, that is if landowners owned and had
royalty rights to minerals.

Even a participant from the mining industry, North BH, in commenting on the difficulties of
evaluating the value of devoting land to alternative uses suggested (sub. 33) that:

The move away from these complications requires a re-think of the setting for evaluations.
One of the most successful settings throughout recent history has been the free market. An
investigation of private ownership of minerals in Australia is warranted for this reason alone
... We do not fed that the present Inquiry can produce a balanced report on this Term of
Reference unless that is done.

In general, however, the mining industry strongly opposed the idea of private ownership of
minerals. For example, the Association of Mining and Exploration Companies (AMEC, sub. 15,
p.48) rejected suggestions that title to minerals should be vested in the landholder and stated that:

A landholder has not been granted his land for mining purposes nor for extracting money for
permitting exploration and mining - nor, conversely, for denying the ability of the State to
grant rights to its minerals. To revert to private ownership of minerals would set back the
mining industry to a position where exploration and mining on private land would practically
cease.
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Little evidence was provided by AMEC (or the industry generally) to support this last contention.
It also begs the question as to whether mining has been over-encouraged by Crown ownership in
the past. Nevertheless, there are several arguments which question whether efficiency gains under
a combining of mineral and land rights would be realised in practice. Two of these are discussed
below.

Transactions costs

Severa participants suggested that a system based on private property rights would restrict mining
activity because of the transactions costs associated with having to negotiate with possibly alarge
number of landholders for access to land, particularly where large tracts of land are required (eg in
the early stages of exploration). AMIC (sub. 95, pp.18-9) commented that:

For the United States, exploration and mining of lands with Federal - and State - owned
minerals is more extensive than for areas with private minerals. The industry view is that
exploration and development has been fostered on these lands because access was available
to large tracts of land necessary for modern exploration. This is often not the case with
private land where negotiations with many landowners are often necessary (and rarely
successful) before exploration-size tracts of land can be accessed. In Canada, mineral
development is even more evenly dispersed, due to retention of Crown ownership of
minerals...

CRA stated at the initial hearings (Transcript p.518) that in the USA, where there is substantial
private ownership of minerals:

Mineral explorers have tended to stay well away from areas where there is private ownership
of minerals with a few exceptions and that is where a large company, like say the Ford
Motor Company acquired very large land grants and where large railway companies
obtained large land grants....

Similarly, WMC stated (Transcripts p.516-7) that if minera rights were combined with surface
land rightsin Austraia:

... the mining industry, as in let's say the United States, would then have to deal solely with
the owner of the land and not the local Mines Department to get title. | might say part of me
tells me that | cannot see what is wrong with that - part of me. Another part of me tells me
very clearly, as | have mentioned to you before, that the present system of being able to
obtain title to areas determined by geological and perhaps geographical boundaries from a, if
you like, a central authority - the Crown, has enhanced the exploration and development of
this country quite dramatically.

However, the implied parallels with Australia may not be that strong. First, assigning sub-surface
rights to whoever happens to own the surface rights would, in the vast mgjority of cases, merely
serve to reinforce the status quo, since so much of the Australian continent (something like 70 per
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cent) has never been aienated from Crown ownership. Second, even if the rules were such that
rights of access to minerals under Crown land had to be negotiated with the relevant landholder,
many pastoral leases in Australia are of such a size that securing access to “exploration-sized' tracts
may very well only mean having to negotiate with a single landholder.

Fragmentation

A further consideration in assessing the likely efficiency gains from linking mineral and land rights
isthat it may be desirable to prohibit the separation of these rights in future transactions. As noted
by Barton (1989):

There is nothing, then, in the abolition of the Crown reservation and the “privatisation' of
minerals that would preserve “combined' title. There is evidence that landowners in active
mineral areas tend to separate their surface and minera estates. Only by prohibiting that
category of transaction and curtailing ownership rights could “combined' title be preserved.

By way of evidence for the desirability of maintaining combined title, Barton cites experience in
the Canadian provinces of Alberta and British Columbia where there is some private ownership of
minerals, and where mineral title has become fragmented over time. Not only have undivided
shares in mineral interests been created (eg by family transactions) but there had also been division
into small parcels, division by substance, and even division by depth or geological zone. Barton
acknowledges that hard statistics are hard to come by, but "it is thought that the majority of
freehold mineralsin Alberta are held by persons other than the surface owners®.

Such fragmentation will increase transactions costs and tend to erode any efficiency gains from
private mineral ownership. Indeed, Barton suggests that the conflicts between the surface and
mineral owner are likely to be worse, since under common law disputes would be resolved by
reference to the terms of the lega instrument of severance. This would raise problems such as
untraceable owners and old titles of uncertain effect. Asnoted by AMIC (sub. 95, p.19) in respect
of minera rightsin the UK, "it is now often a thankless task to search titles, some going back many
hundreds of years, to trace mineral ownership."

Equity concerns

In moving to such a system there would be winners and losers. Giving mineral rights to private
landowners would provide large windfall gains to some existing landowners. Barton (1989), in
commenting on a proposal to combine mineral and land titles, states:

... we are led to ask why (as apparently being suggested) the Crown should transfer assets, in
the form of minera rights, to landowners without payment ... [This] oversight is ... an
astonishing one. Thereis either an assumption that the Crown's mineral rights are worthless,
or an assumption that it is proper to give away the country's resources for free.

One response to this argument is that maybe private ownership of mineral rights - by providing
strong economic incentives - will result in a bigger mineral cake. To address equity concerns,
governments may then need to recoup some of this surplus through the taxation system and
distribute it through the welfare system.
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The tendency to maintain the status quo

It is often argued that it is not feasible or desirable to move to private minera rights in Australia
because it would represent a radical change in the specification of property rights and in the
distribution of wealth. It could equally be argued, however, that the policy of mineral reservation
gradually adopted since settlement in Australia itself represented a maor departure from the
previous position at common law. Moreover, as noted by Ackroyd (1988) in respect of arguments
in New Zealand against abandonment of mineral reservation and Crown ownership:

To argue uncritically for a continuation of past practice ssmply because it is past practice is
unsound. To argue that resumption of ownership of the Crown is the simplest option for
resolving the fragmented system of mineral ownership is specious. The common law maxim
is the simple option; the complicated situation has been created by the reservation of
minerals to the State. Cogent arguments in support of rights to minerals being vested in the
surface owner include the facilitation of contractual negotiations between landowners and
miners, the removal of problems of access, and the protection of the surface owner's
interests.

Nevertheless, the Commission agrees with the assessment by the VFF (sub. 84, p.26) that:

... given the modern day emphasis on the public good in resource management assessment
and the perceived desire of governments to retain total vestment, the political will to
deregulate is not evident at the present time.

In similar terms, the Australian Coal Association suggested (sub. 71, p.22) that:

Governments will not consent to a system which is perceived, rightly or wrongly, to make
community resources an article of trade between private companies and leaves development
of those resources at their sole discretion. If development does not proceed as expected,
governments will want to know why and will, more than likely, change the rules in an
attempt to produce the desired result.

2.3 Conclusions

The way in which ownership rights over assets are specified has a fundamental effect on the
efficiency with which they are used (economic efficiency) and on the distribution of returns from
their use (equity).

To some, Crown ownership of minerals is seen to have served Australia well through a system
which effectively gives the rights of governments as owners of minerals precedence over the rights
of owners (or occupiers) of the land. Implicit in such arguments is the historically well-established
presumption that mining is a "dominant' (if usually temporary) land use which it is in society's
interests to encourage because the resulting benefits outweigh the costs.
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In more recent times, however, this presumption has been increasingly questioned both because of
higher values being attached to competing land uses and because of concernsthat all of the costs of
mining (eg costs of environmental damage) have not necessarily been taken into account. Thisre-
evaluation has important implications for the choice of an appropriate system of mineral
ownership. Separation of mineral from land title complicates such assessments because there is
then a need for some external mechanism to take into account the costs and benefits of decisions
made by the owner of one asset (eg minerals) on the owner of the other (land). If thisis not done at
all, or done inadequately (eg if compensation payments are inadequate in relation to the costs
imposed by exploration/mining), inefficient resource use decisions will resullt.

A system which combines land and mineral ownership avoids these problems because the full costs
and benefits of all actions affecting the land/mineral resource accrue solely to the owner. As
discussed in Attachment 2A, private ownership - comprising the exclusive right to use an asset,
appropriate the returns to it, and to transfer these rights to others - provides strong incentives to
individuals to ensure that the resource is utilised in the manner which can be expected to generate
the most wealth over time. Decisions on land use would then become ones made purely on
economic grounds.

There are some further reasons why the Australian system of Crown ownership of minerals,
whereby governments manage these resources on behalf of the people, may not lead to the most
appropriate development of these resources. First, whilst it might be “fair' that the net benefits from
mineral exploitation should accrue to the community as a whole, there is some evidence that
governments, which by their nature tend to have multiple objectives, may not act to secure such a
return (eg where they wish to encourage development). On the other hand, the net return to the
public from mineral development might be reduced if government intervention serves to discourage
mining - for example where the grab for the royalty dollar reduces the size of the industry below
the optimum. An excessive focus on the share rather than the size of the mineral cake may well be
exacerbated where, asin Australia, several levels of government are involved.

The efficiency benefits associated with private ownership/combined title might be reduced because
of the transactions costs and possible fragmentation (separation of title) in subsequent trading. In
the Commission's view however, these considerations are not compelling arguments for the
retention of Crown ownership. Transactions between explorers and landholders are still necessary
under the current system (eg in negotiating compensation payments).

A more serious problem if sub-surface rights were assigned inalienably to owners of surface rights
(which would be the obvious way to ingtitute a system of private ownership of minerals), would be
the difficulty of the perceived inequities of transferring ownership of assets of unknown value to
whoever happens to own the land above. Perhaps the greatest practical problems of moving to a
system of private ownership of minerals would be managing the transition from a situation where
these rights are only defined in a general way (ie mineral deposits, wherever they occur, are owned
by the Crown) to a situation where a regime akin to the Torrens system of land ownership would
have to be established from scratch.
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On balance, the Commission accepts that a general departure from Crown ownership is not
justified at present.

If the principle of Crown ownership of minerals is retained then it is important that the
arrangements serve as far as possible to promote the efficient use of resources. Ideally, the system
should provide incentives for miners to behave as if they owned the land and the minerals beneath
it. Other parts of this Volume examine various features of the current system and their effects on
incentives for efficiency: means of allocating rights (Section 3); means for charging for the transfer
of these rights (Section 14); and conditions attaching to rights (Section 12). In addition to
improvements in these areas, the existing system of Crown ownership in Australia would aso
benefit from a rationalisation of the approaches taken by State, Territory and Commonwealth
governments to recouping the value of minerals and distribute these benefits to the community at
large (eg by investing part of the proceeds in projects which would benefit future generations of
Australians).
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2A  WHY WELL-DEFINED PROPERTY RIGHTS ARE
IMPORTANT

In general, the better-defined are the rights to assets - comprising the right to use them,
appropriate the benefits from using them, and the ability to transfer these rights to others -
the stronger are the incentives to use resources efficiently (ie to their best or most profitable
use). Thisiswhy a market based on private property rights will generally outperform other
ownership systems in terms of allocating resources efficiently. Problems can arise, however,
where it is difficult or costly to enforce property rights. In these circumstances, the best
solution will vary on a case-by-case basis, although mechanisms which harness market
incentives are to be generally preferred.

The discussion in Section 2 loosely equated mineral property rights with rights of ownership and
access. More precisely, a well-defined property right to an asset confers: the exclusive right to use
it; the right to appropriate returns from using it; and the right to voluntarily transfer these rights to
others.

Clearly, such rights are meaningful only if they can be enforced and if others respect them. Thus,
one definition of property rights (Furubotn & Pejovich 1974, p.3) isthat they are:

... the sanctioned behavioural relations among men that arise from the existence of goods and
pertain to their use. These relations specify the norms of behaviour with respect to goods
that each and every person must observe in his daily interactions with other persons, or bear
the costs of non-observance. The term "good' is used here for anything that yields utility or
satisfaction to a person ... The prevailing system of property rights in the community is then,
the sum of economic and social relations with respect to scarce resources in which individual
members stand to each other.

This definition highlights the mutual interdependence between the legal, political, and economic
ingtitutions in a society. How does the way in which society specifies property rights over
resources affect its ability to use its resources to improve its overall welfare? We are particularly
interested here in rights to explore for and to extract minerals and rights of ownership of and access
to land.

The importance of property rights can perhaps best be illustrated by considering the three principal
forms of control over assets: no ownership, ownership by the state, and private ownership.

2A.1 Unowned assets

It is possible to identify certain areas of economic activity which have been or are characterised by
a lack of well-defined property rights - where the right to use an asset can be exercised by all
members of the community. When everyone has a right to use a resource at will, but cannot
prevent others from doing the same, there is an incentive for each individual to benefit as much as
they can from access to a resource and to do so as quickly as possible. The net result is that a
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common property resource will be overexploited from the point of view of the community as a
whole. A possible rea-world case - property rights over Antarctica - is considered in Box 2A.1.
This example illustrates the link between inefficient patterns of resource use and the lack of well-
defined individual property rights.

Box 2A.1: Theimportance of property rights: the case of Antarctica

In recent times, there has been much debate about whether, and on what basis, Antarctica's natural
resources should be exploited. How mankind eventually uses this resource will depend crucially
on the specification of property rights (ie who owns what). At present, property rights to the
continent are ill-defined with many countries having overlapping claims. However, these claims
are presently “on hold' by virtue of an international agreement placing a temporary moratorium on
development. What might happen in the absence of this agreement? If individual countries chose
to ignore the claims of others and rulings of international courts, Antarctica would effectively
become what is termed a common property resource - being both no-one's and everyone's. Sooner
or later one country would try to improve its lot by exploring for and developing Antarctica's
natural resources. Other nations, without legal recourse to stop them, could either sit idly by or get
in for their piece of the action. With the emphasis on each country benefiting as much as possible
as quickly as possible, the exploration of Antarctica's resources could be expected to be swift and
complete. Itisunlikely that this would represent the optimal use of this unique resource.

2A.2 State ownership

One response to the problems arising from lack of ownership rights over assets is to vest property
rights in the state. Indeed, the transition from anarchy to an ordered society requires the advent of
some form of government or group of leaders with approval of the population to define the laws -
including property rights - which will govern the way in which society operates. Intervention by
governments on behalf of their constituents by assuming the role of ultimate resource owner and
allocator of mineral rights during the virtual anarchy of the early gold rush days in Australia could
be interpreted in thisvein (refer Appendix G of Volume 2).

Although assumption of property rights by the stateis likely to represent a significant improvement
over no ownership at all (sometimes referred to as the “tragedy of the commons), there are some
grounds for questioning whether such a regime ensures that resources are used efficiently. In
particular, those managing resources on behalf of the state usually have the right to exploit them,
but do not have the right to appropriate the associated returns - thus dulling the incentives to put
resources to their most productive use. Also, by definition, state ownership - if it is to continue -
prevents the transfer of these rights to others who may value the resource more highly. Multiple
and conflicting objectives set by governments often represent a further constraint on the efficient
use of public resources (see IAC 1989).

24 MINING & MINERALS
PROCESSING IN
AUSTRALIA




2A.3 Private ownership

The allocation of full property rights to individuals - including not only the right to use a resource
but also to appropriate the returns from its use and the right to transfer all or part of these rights to
others - is another possible solution to the common property problem.

What difference might specification of rights in this manner make to the efficiency with which
society's scarce resources are used?

Consider an individual with full property rights to atract of land. With exclusive rights to use this
land and to retain the benefits from doing so (with these rights being protected by laws against
trespass and robbery), the individual now has a strong incentive to manage the land as productively
as possible, not only in the short run but over the longer term. Of course, if the land is used
inefficiently, it is the landowner who now bears the full cost. Whether the land is used for mining,
farming, forestry, or some other use (or some combination of uses) will depend upon the particular
characteristics of the land and the skills of the landowner. Alternatively, the owner may choose to
transfer the property rights to others who consider that they can use the land more efficiently and
therefore value it more highly. This higher value is reflected in the market prices which people are
prepared to pay in order to secure property rights over assets. The establishment of exclusive
transferable property rights to assets thus permits the creation of a market for these rights and
ensures that resources tend to go to those who can make the best use of them.

It is important to emphasize that this result depends critically upon the property rights being “full'
property rightsin the sense previously defined. That is, any restrictions on the right to use an asset,
the right to benefits from using it, or on the ability to transfer these rights to others will almost
certainly result in a sub-optimal use of resources.

Competitive markets based on well-defined private property rights will provide incentives for the
resource base to be used efficiently not only at any point but also over time. Again, thisis a
fortuitous result of self-interested individuals acting to maximise the present value of the resources
which they own. Thus, for example, the owner of a mineral property right could use the resource
to earn current income (eg by mining the resource and selling the ore, or by selling or leasing the
right to do so to others), or aternatively leave the resource in the ground for future use. As
discussed in more detail in a previous Commission discussion paper (IAC 1988, p.27), an investor
will hold on to in-situ mineral resources if the current price is less than the expected present value
of al future returns. This might be the case, for example, if the resource was expected to become
particularly scarce in the future. In Demsetz's terminology, a private property holder acts in effect
as a broker whose wealth depends on how well they take into account the competing claims of
present and future generations (Demsetz 1974).

It is important to bear in mind that the term “property rights' is used here in relation not only to
material goods and services but also to less tangible goods such as a pleasant environment.
Moreover, new discoveries or changes in technology may mean that something not previously
recognised as having value - a previously unknown mineral deposit or the previously inaccessible
continent of Antarctica - suddenly becomes recognised as a valuable resource. Not surprisingly,
individuals in society will lobby to have the property right assigned to them. Provided property

WHY WELL-DEFINED 25
PROPERTY RIGHTS



rights are fully transferable, the final allocation of resources to different uses will be the same
regardless of how property rights are assigned initially. The initial allocation will, however, impact
heavily on the distribution of wealth. While the political processes associated with determining
ownership are in train however, the confusion over property rights to the resource may lead to
inefficiencies. The current situation with Aboriginal land rights (discussed in Section 4 below) isa
casein point.

Where markets may fail

The foregoing discussion suggests that a free market based on the voluntary transfer of private
property rights will automatically result in society making the best of the resources at its disposal.
Unfortunately, thisis not always the case. Why not?

A market approach to allocating resources tends to run into problems when property rights either
do not exist or where it is practically impossible or prohibitively costly to define and/or enforce
them. Under these circumstances resources may be prevented from flowing to their most highly
valued use because of the lack of a basis for trade or because the costs of negotiating mutually
beneficial outcomes are prohibitive. What are some examples of where such situations might arise
in the context of the mining and minerals processing industries?

One example might be the cost of negotiating access to land for exploration purposes with a large
number of landholders. Despite the fact that the benefits to society from exploration may far
outweigh the costs (in terms of disruption to existing uses and damage to land) in a particular case,
the prohibitive costs of negotiating compensation with each individual landowner affected may
prevent such exploration ever occurring.

Another problem is that not all assets in society have well-defined property rights attached to them.
This might reflect the fact that the resource has only recently been recognised as such (eg
Antarctica) or that it is too hard or costly to define property rights (eg rights to clean air). As
common property, these resources will tend to be used inefficiently since individuals do not
themselves bear the full costs or benefits from their use (as in the Antarctica example). Situations
where the action of one individual has incidental effects (either positive or negative) on the welfare
of others but is not reflected in the marketplace, is commonly known as an “externality'.
Externalities represent a problem because their existence implies that the incentive framework
facing individuals is not one consistent with society making the best use of its resources - thereis a
divergence between private and social costs and benefits of economic activities. Further discussion
of externalities and how they might be addressed is taken up in Part Il (Mining and environmental
concerns).

Problems also arise where private property rights exist, but cannot be enforced because it is simply
too hard or costly to exclude others from using the asset (non-exclusivity) or from sharing in the
benefits accruing to the user of the asset (non-rivalry). Those non-excludable goods which also
have the characteristics of non-rivary (ie the amount of consumption by one person does not
reduce the amount available to others) are termed public goods. In such cases, the inability to
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charge for the services provided by an asset is likely to lead to its under-provision. For example,
the public good nature of information could result in underinvestment in information-gathering
activities such as assembling basic information on the geology of Australia because it may not be
possible to appropriate al the benefits from undertaking such activity. Similar arguments might
apply to conservation goods (eg national parks) where some of the benefits provided (eg existence
value) are non-rivalrous and non-excludable.

In each of the above situations, the market will fail to value these resources appropriately, since
their value to any one person is less than that to society as a whole. In these circumstances, the
market, left to itself, will not lead to the best use being made of the community's scarce resources.
Does this justify government intervention? If so, what form should such intervention take? These
guestions raise a number of considerations.

Possible solutions

The fact that the market sometimes fails to allocate resources efficiently does not in itself justify
government intervention. Intervention will only be justified if the benefits from doing so outweigh
the costs. Thus, for example, there will be a point when cleaning up pollution costs more than the
resultant benefits to society. Moreover, government interventions may have adverse side-effects.
Second, where intervention is considered justified, the most cost-effective method will depend
upon the nature of the problem. Asnoted by ABARE (1988, p.5):

There is a spectrum of possible approaches, ranging from market based mechanisms to
regulation. Where lack of information is a problem (as when market participants are
unaware of the extent and causes of land degradation) the most cost effective intervention
may simply be one of providing the information. In other cases, the solution may involve
the creation of property rights and other incentive mechanisms required to establish a
competitive market. At the other extreme, the government may be required to own and
manage the resource (for example, national parks) or to ban or restrict certain practices (for
example, the clearing of trees on farms). Between these extremes, combinations of market
based and regulatory policies can be applied. These include the use of taxes, subsidies and
guotas, in combination with market incentives, with the basic objective of reducing the
divergence between private and social costs of resource use (such as the alocation of 1TQs
[individual transferable quotas] in the southern bluefin tunafishery).

It is beyond the scope of this attachment to discuss in detail the relative merits of alternative
approaches to correcting market failure. This debate is taken up (in the context of alocating
environmental services) in Section 7. However, the main conclusions to be drawn from the
discussion there are that traditional "command and control' approaches tend to be relatively
inefficient means of achieving the end objective. Considerable scope would seem to exist for
implementing market-based solutions based on respecified property rights. In those cases where it
is not feasible to use markets to bring full costs and benefits to account and a need arises for
primary reliance on regulation, it is important to bring them explicitly into decision-making
processes (eg via a cost-benefit analysis).
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2A.4 Conclusions

A number of broad principles have emerged from this discussion. A genera theme is that the
specification of well-defined fully transferable property rights over valuable assets (including those
owned by the community as a whole) will generally provide the basis for economic interactions
which result in the best use being made of a community's scarce resources. This implies that
restrictions on the rights to use mineral resources, retain the benefits from their use, or to transfer
these rights to others are likely to reduce the incentives to use these resources efficiently.

Efficient exploitation of society's mineral resources, however, is not necessarily consistent with the
most efficient use of society's total resources, if mining activity has adverse effects on other
activities which are not reflected in the private costs to miners. While some intervention aimed at
ensuring that such costs are taken into account may be justified, the most cost-effective method of
this intervention will vary on a case-by-case basis. Other things being equal, however, there are
good grounds for preferring those which rely as far as possible on market-based incentives.
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3 ALLOCATION OF EXPLORATION AND MINING
RIGHTS

In a system where mineral rights are owned by the Crown but where governments generally
prefer mineral resources to be developed by the private sector, some mechanism for
transferring exploration and mining rights to private hands is needed. Clearly, the type of
mineral rights offered and the way they are allocated (along with the mechanisms
governments adopt for charging for those rights - which is the role of royalties) will have a
considerable influence on the efficiency and competitiveness of mining and mineral
processing activities in Australia. This section looks at various combinations of type of
mineral right and method of allocating those rights, before advocating the combination it
believes would best serve the objective of developing an efficient mining and minerals
processing sector in Australia.

Section 2 described the Australian system of Crown ownership of minerals and the way in which
State/Territory Governments control and exercise their rights to these resources. Assuming Crown
ownership is retained as a basic tenet of the system, it is important that governments encourage
mineral resources to be developed in ways which maximise the benefits to the community at large.
The incentives for miners to do this will depend heavily on the type of mineral rights on offer, the
means by which they are transferred to private interests, and how payments for this transfer of
rights is effected (eg the nature of any royalty regime to apply at the mining stage). In particular,
the nature of any conditions attaching to mineral rights transferred to private hands can be expected
to have significant efficiency effects.

This section addresses the type of mineral rights which governments confer (or could confer) and
how mineral rights are alocated. Are existing mineral rights appropriate? How are exploration
permits and mining leases alocated at present? |s the present system the best one? What are the
alternatives?

There are, of course, close links between alocation systems, royalties, and conditions imposed on
exploration/mining rights. Royalties - the need for which arises because resources are not sold
outright - are discussed in Section 14 of this volume. Conditions commonly imposed by
governments on holders of exploration or mining rights and their effects are discussed further in
Section 12.

After outlining existing arrangements this section looks at other possible rights over minerals and
allocation mechanisms which may be considered. The relative merits of various combinations of
type of property right and method of allocation are then assessed, before recommending the system
which the Commission considers to be the most desirable.
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3.1  Thehighly conditional nature of existing mineral property right/allocation systems

Typically at present, rights to explore for and/or develop mineral deposits are not transferred
outright; rather temporary rights are established (with conditions attached) via the granting of
exploration or mining leases for specified periods.

Most exploration licences in Australia are granted on the basis of “First Come First Served' (FCFS).
Asthe name implies, under this system exploration rights over a given area are allocated to the first
applicant. Simultaneous applications may be resolved by ballot or (more usually) by assessing
proposed work programs. The holder of the exploration licence normally has priority when
applying for mining rights over the same land should valuable minerals be discovered. However,
conversion of an exploration licence into a mining lease is not automatic and may be subject to
compliance with a range of further conditions (eg to do with minimising adverse environmental
consequences) - some (or many) of which may not be known in advance.

Thus exploration licences (and mining leases) granted under the FCFS system generally require a
number of conditions to be met by the transferee. These typically cover such things as annual
rental payments, minimum annual expenditure or work required, a phased relinquishment of land if
nothing is found within specified periods, and regular reporting of geological information gathered.
It is therefore more accurate to describe alocation mechanisms in general use in the
States/Territories as conditiona “first comefirst served' (or first in time) systems.

Further, current mining laws specify a statutory period for which mineral rights are held. The
duration of exploration licences generally ranges from 2 to 10 years, while mining leases are
normally valid for 16 to 25 years.

3.2 Alternative allocation methods

The main aternatives to FCFS systems involve allocation of the right to explore and/or mine
through some form of bidding process. Under the work program bidding method, exploration
rights are put up for tender and awarded to the applicant with the “preferred' work program. While
this method is not particularly common outside petroleum, it has been used occasionally in
Australia to allocate mineral rights in respect of one-off releases of prospective land (eg land
previously reserved by government for some other purpose or land subject to an exploration or
mining lease which has been surrendered by the previous holder).

A third (and obvious) method of alocating minera rights is to auction them. A form of cash
bidding has been used in Australia to alocate off-shore petroleum exploration licences and,
arguably, for certain coal leases, but to date this method has not been used to allocate rights to other
minerals.

Other allocation procedures could involve using some combination of the above methods for
different categories of rights. One possibility raised as an option in the Draft Report would be to
alocate the right to explore by the FCFS method, but once an economic deposit has been
discovered and delineated, to auction the mining rights - with most of the proceeds going to the
discoverer.
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But it is not necessary merely to contemplate allocating existing mineral rights in some other
fashion when canvassing alternatives which may be more efficient than the status quo.
Development of more efficient mining and minerals processing industries in this country may very
well require the alocation of fundamentally different rights than are presently on offer. For
example, minimum work conditions/expenditures and present relinquishment rules could be
relaxed, and the length of tenure of mineral rights increased - which would mean that aspiring
explorers/miners would face very different incentives than is presently the case. Changed
incentives will mean changed behaviour, which may lead to more efficient outcomes from the point
of view of society asawhole.

3.3 How should alter native systems be evaluated?

Assessments of the relative merits of alternative combinations of type of mineral right and method
of allocation will obviously turn on the criteria used.

Perhaps not surprisingly, most submissions from the mining industry implied that the system
should encourage as much exploration and mining as possible, as quickly as possible. Thus CRA
(sub. 238, p.9 and p.11) argued that:

Mineral resources have no value until they are discovered and delineated, and therefore the
major objective of Government in this area should be to facilitate the discovery of those
resources. ... CRA believes that it is in the interests of the owner of the resource (ie
Governments) to determine as quickly and cheaply as possible what resources are owned.

Unfortunately, the objectives of maximum speed and minimum cost are likely to be incompatible.
For example, one way in which governments could find out as quickly as possible what resources
they owned would be for them to plough millions of dollars into the exploration industry. Few in
the community would support such an al out quest. The reason, of course, is that exploration is an
expensive activity to undertake and one that is simultaneously inherently risky. Indeed, CRA itself
observed that "mineral exploration, if taken in its entirety, is an unsatisfactory investment, viewed
on average economic returns’ (sub. 238, p.9). The fact that, viewed as an activity in its own right,
exploration appears to be a "negative-sum game' (at least as currently carried out) makes it al the
more vital that explorers face appropriate incentives (ie ones which encourage them to undertake
their activities in as cost/effective a manner as possible).

The upshot of thisisthat whileit is certainly true that "the greater the exploration effort, the sooner
it [the discovery of an economic deposit] will happen”, the point is that much of such an
accelerated exploration effort, while hopefully adding to the gross value of known mineral stocks,

would likely reduce their net worth (because of higher-than-necessary search costs).1 It is value
added,2 not gross value, which is the proper measure of the contribution an activity makes to the

1 These would arise from unsuccessful programs - many of which would turn out to have been ill-
conceived because of the magnitude of the effort being mounted in a relatively short period - as
well as excess expenditures incurred by successful programs (eg unnecessary delineation work
when it has aready been established that a discovery justifies mining, but the boundaries of the
deposit remain to be fully established).

2 The value added by production is a measure of the net contribution of an activity to the overall
value of goods and services produced in an economy. The value added of an industry is equal to
the value of the goods and services it produces after deducting the cost of goods and services
used in the process of production. Value added accrues to the factors of production involved.
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economic welfare of the community. In the case of mineral deposits, the proper objective of the
mineral property right system should be to maximise potential mineral rents not only at a particular
point in time but desirably over time as well, where mineral rent is defined as the difference
between the revenue received from the sale of minerals and the costs (including those of discovery)
incurred in earning that revenue. Thus the Commission is primarily interested in systems which
promote the most efficient use of mineral resources in the above sense (ie one which maximises
potential rents - both a any point in and over time), and only secondarily in mechanisms (such as
the imposition of royalties) by which the community can secure an appropriate return from
assigning to others the right to exploit Australia's mineral wealth.

3.4  What type of mineral rights should gover nments confer ?

The nature of rights granted by governments to minerals plays an important role in shaping the
overall structure of incentives facing explorers and miners. Key aspects of minera rights which
fundamentally affect decisions explorers/miners make about how they will go about their activities
include:

» the exact nature and extent of any conditions attaching to them;

» the security with which they are held (including the extent to which all conditions are known in
advance or may be changed by governments in unanticipated ways - known as sovereign risk);

» thelength of tenure of the rights; and
» their tradeability.

Each of these aspects can affect resource-use decisions, and therefore the efficiency with which
Australia's mineral resources are discovered and developed. (Attachment 2A presents a general
discussion of how the nature of property rights impacts upon the efficiency with which economic
activity iscarried out.)

Attaching conditionsto mineral rights devaluestheir worth

Clearly, mining cannot take place without exploration activity to discover the necessary deposits.
This appears to underlie suggestions by many participants in thisinquiry for the granting of mineral
rights which require immediate activity upon a lease, so as to generate valuable information about
mineralisation in Australia (in the case of exploration) or mineral revenue as soon as possible (in
the case of mining).

The first point that should be made is that quickest does not necessarily equate with most efficient.
For example, BHP pointed out (sub. 223) that:

It is ... very difficult to determine when it is most efficient to commence exploration as
relevant factors such as commaodity prices, technological innovations and the generation of
important conceptual ideas are usually unpredictable.
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Minimum work conditions attaching to exploration rights have the effect of mandating investments
whose magnitude and/or timing may not turn out to be the most desirable for all sorts of reasons
(eg because unjustified as a result of changing circumstances). The Tasmanian Department of
Resources and Energy complained (sub. 242, p.4) that "it is Tasmanids experience that some
companies do not diligently exploit the right [to explore] unless additional pressure is applied".
The fact that companies can be reluctant to comply with work program conditions unless forced to
suggests that prescriptive work conditions can be inappropriate and therefore inefficient. However,
companies may feel that they nevertheless should comply lest they suffer a future penalty in terms
of access to land - even though they may judge further exploration expenditures to be a complete
waste of money. Commenting on the general problem posed by expenditure commitments,
Stockdale noted (sub. 43, pp.1-2) that because of its need to cover large tracts of land during
"reconnaissance” exploration:

We find that the rate of expenditure necessary to meet title commitments in a number of
states greater than we can justify, forcing us to explore on a “free range' basis. This has the
effect of increasing our risk ... and means that many of our results ... are not reported to the
relevant Mines Department.

Similar considerations apply to mining rights, particularly conditions (or government expectations)
in respect of the timing of mining developments. A system which encourages investment prior to
the most desirable time will lead to inefficient development. Existing short-tenure exploration and
mining rights would appear to be unsatisfactory from this point of view, as Oakbridge Ltd (sub.
190, p.1) indicated:

The economic rent available from a project can be critically dependant on the timing of its
development: pressures from governments or requirements under mining titles for early
development should therefore, to the extent possible, be removed. The Ensham saga in
Queensland appears to be a classic case of a project of immense potential for the late 1990s
being converted into a very marginal project by premature development.

Encumbering mineral rights with performance conditions is an example of governments trying to
impose their priorities on exploration/mining companies. Numerous studies exist which question
the effectiveness with which governments run businesses (eg IAC 1989). In the Commission's
view, the difference between prospective revenues from minerals and the costs which have to be
incurred in earning those returns will be maximised, both in the short run and over the longer term,
if decisions about exploration and mining are left to those with the biggest stake in the outcome,
namely the explorers/miners who are placing their money at risk. The Commission finds it hard to
reconcile industry concerns about any role for governments/bureaucrats in economic decision-
making in other contexts (eg when governments undertake exploration, or when bureaucrats are left
to decide areas in respect of which minera rights should be auctioned) with its apparent
acceptance of alarge role for the public sector in determining when and to what extent companies
should undertake exploration or mining.

Ideally, then, the system should confer rights over minerals which provide incentives for miners to
behave as if they owned the deposits they seek to discover and develop, unencumbered by
conditions which effectively dictate how or when such resources, once discovered, should be
mined. By analogy, it is hard to imagine governments telling farmers which field to plough or
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when to plough it. Of course, no property right is completely unconditional, but unless exercising
rights over one's property interferes with the rights of others - for example the rights of landholders
who make their living from exercising surface rights which will be disturbed by mining, or the
right of the community to a habitable environment - mineral rights should be weighed down by as
few conditions as possible.

Insecurity of tenureisa seriousimpediment which must be addr essed

Insecure rights over property will affect decisions about how best to utilise assets. Inefficient
outcomes in terms of maximising the net value of the asset over the longer term will be the
inevitable result. A commonplace example is the different attitudes tenants and owner-occupiers
have towards housing - with the latter far more likely to behave in a manner likely to maximise the
efficiency with which housing services are provided over the long term.

What has been made abundantly clear during the course of this inquiry is that just how secure
mineral rights are from governments subsequently changing the rules halfway through the game (ie
the issue of sovereign risk) is fundamental from an efficiency perspective. Particular areas where
sovereign risk looms large are government-induced uncertainties about the likelihood of being able
to convert aright to explore into a right to mine, and unexpected changes in royalty arrangements
midway through a mining project.

Linking theright to mineto theright to explore should not be automatic

Many participants in this inquiry stressed the importance, in terms of the incentives to undertake
risky and expensive exploration, of linking the right to mine with the right to explore. While
explorers are afforded a presumption of priority rights to mining ahead of others under current
arrangements, separate approval is usualy required and this is subject to compliance with
conditions specified by governments. Participants complained that some of these conditions -
perhaps culminating in outright rejection of mining - only become apparent at a very late stage in
the process.

Whileit will rarely be possible to fully specify in advance all conditions and restrictions which will
apply to any mining phase (eg because the nature of the project will depend on what is found),
there would appear to be considerable scope for dramatically reducing current uncertainty
engendered by governments imposing conditions which were not known beforehand. In the words
of Placer Pacific Ltd (sub. 216, p.7):

... the discoverer of aresource should be given the right to mine that resource subject to pre-
existing conditions regarding environmental protection and compensation to landowners.

Taking this idea further, Oakbridge suggested (sub.190, p.1), in the context of considering the ideal
type of mineral right, that:

... amining tenement ought to provide the right to mine. Supplementary approvals ought not
be needed except insofar as to confirm that published prescribed standards are satisfied.
Similarly ... areas within a mining tenement where mining is to be prohibited or restricted
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should be defined when the tenement is granted. ... This suggests [the need for] rights which
are either unconditional or, in respect of which, al conditions are fully specified (avoiding
administratively lazy formulations such as "and any other conditions directed"). Should a
government in the future need to alter a condition, the opportunity for alterations should be
limited - at the very most - to changes in engineering, safety and environmental standards or
similar conditions that apply across the board to all enterprises in the jurisdiction concerned,
and the question of compensation should also arise.

Royalties can be an important element of the allocation system

Royalties are charges levied by governments in return for transferring the right to exploit publicly
owned mineral resources to others. The value of rights to any minerals discovered in a particular
area will clearly be less than would otherwise be the case if the company to which the rights have
been transferred knows that royalties (whose exact nature is known in advance) will apply in the
event that an economic minera deposit is discovered.

But it would be virtually impossible to place any sort of a figure on the value of mineral rightsin
circumstances where it is not known in advance whether governments will or will not intervene to
vary royalty arrangements in the event that an economic deposit is found. The added uncertainty
engendered by such a situation is hardly conducive to the efficient development of mining in this
country. Miners and mineral processors have enough to contend with in the way of coping with
uncertainty without governments adding unnecessarily to their problems in this regard. Pre-
specified and well-defined royalty arrangements which automatically guarantee that the community
gets a “fair' return when others exploit Australia's mineral wealth (even in the case of mines which
turn out to be “bonanzas) can be devised - see Section 14 - so that governments should not even
feel tempted to intervene in unanticipated ways during the life of a mining project.

Sover eign risk must be minimised

Although there is aways the potential for the rules to change regardless of what system of
allocation and property rights are in effect, certain arrangements are less susceptible to change than
are others. For example, the Australian Mining Industry Council (AMIC, sub. 229, p.11) stated:

The problem of sovereign risk highlights the need for clear definition of mineral property
rights. The more clearly defined and strong is the property right, the less subject it is to
sovereign risk. In this respect, what is needed is something like the freehold title provided
for rights to use the land surface: awell defined title which Australian governments typically
are reluctant to infringe.

In the absence of the equivalent of freehold rights being granted for minerals, improved
predictability and security of tenure and could be provided by more widespread use of:

» State Agreements (embodied in Acts of parliament); or
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» legally enforceable contracts (which should be less subject to change by government without
the consent of the other party).

More to the point, sovereign risk is less likely to be a problem when the financial arrangements
struck between governments and mining companies are sufficiently flexible to reward public
revenue fairly as circumstances change. Governments must realise and accept that if their actions
heighten perceptions of sovereign risk, everyone will be a loser, including governments, the
community and explorers/miners (who may well respond to the situation by taking their knowledge
and expertise to other parts of the world where the rules are known in advance and adhered to or at
least where they judge sovereign risk to be not as great).

Length of tenure of mineral rightsisa crucial determinant of their worth

The length of tenure of property rights is another important determinant of the way such rights are
likely to be exercised.

Besides being of short tenure, existing exploration rights usually provide for regular relinquishment
of part of the lease. This places explorersin adouble bind, further encouraging what - if there were
time for considered reflection - would likely to be judged to be ill-conceived and precipitate
exploration activity. It must be the case that the approach of each “relinquishment day', apart from
causing exploration managers and key decision-makers within companies some sleepless nights,
signals the need for something of alast minute flurry of activity as some form of exploration work
is done on ground "just in case" - exploration activity which would not otherwise have been
undertaken. That such incentives exist is supported by the observation that, statistically speaking,
it is something like the eighth explorer of a particular piece of ground who finds something of
value.

A further adverse effect of current relinquishment rules is that, over time, their application can
reduce the average size of available leases to inefficient sizes (particularly for exploration
purposes), as well as creating odd-shaped blocks becoming available for further exploration.

Tradeability of mineral rightsisalso important

Being able to freely buy and sell property rights is fundamental to the efficient management of
valuable assets, since markets provide efficient and transparent mechanisms for transferring
ownership of assets (in this case rights to exploit minerals) to those who value them most.
Accordingly, there should be no requirement, as at present, to gain government approval to transfer
mineral rights to others.

35 Possible problemswith the type of mineral rights being advocated
Participants raised a number of potential problems with property rights over minerals of the type

discussed above and advocated in the Draft Report. Two important ones were potential externality
problems and the danger of “real estating'.
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Externalities

Several participants argued against the granting of long-tenure mineral rights on the basis that too
little exploration (from society's point of view) will take place if it isleft entirely up to private firms
- because some of the benefits of exploring will not be able to be captured by the explorer. Thisis
because information gained by exploring one area may provide clues about mineralisation in other
areas not covered by the exploration tenement. Thus, AMIC argued that exploration rights must be
supported by relinquishment and reporting conditions which recognise the public good aspects of
the information generated by exploration.

Having further considered this matter, the Commission is not convinced that the existence (but
more particularly the likely extent) of such information externdities justifies imposition of
compulsory disclosure conditions on exploration rights in order to encourage more exploration that
would otherwise be undertaken. First, much of the exploration activity which is most likely to
yield information of wider interest - such as basic geological mapping functions - is aready
undertaken by government agencies. Second, it is not at all clear that much of the value of any
information of relevance to areas outside the lease area could not be fairly easily internalised (eg
captured through private market transactions). Indeed, the requirement to provide - at no cost - all
exploration results to government upon surrender of land is a mechanism which effectively
expropriates from explorers information of potential value to others. Such expropriation arguably
acts as a much greater disincentive to exploration than offering long-tenure exploration rights - yet
the industry seems quite reconciled to compulsory disclosure rules (perhaps because those who
intend to be long-term players in the exploration game stand to gain cumulatively over time

valuable information about the geology of Australiaat no cost).3
Real estating

Several participants argued against the granting of unconditional mineral rights on the basis that
such rights could be acquired by ‘real estaters (ie speculators hoping to gain from holding a
valuable property right by subsequently selling it for a profit, rather than actually exercising the
mineral rights themselves). Such an objection might be sustainable if valuable mineral rights (eg
long-term unconditional ones) were given away free (eg allocated on a FCFS basis) - although even
here only the lucky initial recipient is likely to make a big killing, with al dealings in the property
right reflecting individual judgments of the net worth of actually exercising the mineral rights.
However, allocating such rights on a FCFS basis is not what the Commission has in mind (see
below), although the question of alocation is (or should be) irrelevant to the efficiency gains
involved in moving to a type of mineral right designed to realise such gains. The other point to
make in this context is that the act of abstaining from actually exercising mineral rights because,
for example, the (real) value of such rightsisrising is exactly what society should applaud, since it
isin the interests of those with a stake in the outcome (eg via royalties) to maximise the net worth
of any particular asset. Thus ‘real estating' can be highly desirable in the right circumstances.

3 Thisis analogous to the “free rider' problem in acquiring exploration results which the industry
raised as a fundamental objection to the Commission's suggestion that mineral exploitation rights
should be auctioned after discovery.
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To sum up the preceding discussion:

* Inorder for the community to reap maximum benefit from publicly owned mineral resources, it
is of fundamental importance that exploration rights be alocated in such manner and subject to
such conditions as permit those with the best information and expertise to acquire and exercise
those rights.

» More secure and less restrictive mineral rights would be much more vauable to those to whom
such rights are transferred than is the case with existing exploration and mining rights. And
more valuable rights from the point of view of the transferee would be more conducive to the
community receiving an appropriate return for allowing others to exploit what are publicly
owned non-renewable natural assets (because holders of such valuable rights will acknowledge
their worth by striving to exercise them in the most efficient manner possible).

e The Commission favours the alocation of long-tenure, freely tradeable minera rights subject
only to limited and well-defined conditions, because they would provide the most appropriate
incentives for the efficient conduct of exploration and mining (and thus the maximisation of
Australia’'s mineral wealth).

3.6 How should mineral rights be allocated?

The method by which mineral rights are transferred from public to private hands can have both
efficiency and equity implications, with the latter depending importantly on the type of property
right being alocated. When viewed from these twin perspectives, the most appropriate method of
alocating the relatively unconditional rights advocated above may well differ from that for
allocating existing, more restrictive exploration/mining rights. The question is which combination
of mineral property right and allocation mechanism is most likely to promote the maximisation of
the value of Australia's mineral wealth, bearing in mind that the allocation mechanism should be
capable of appropriating a “fair' return for the community in their capacity as owners of that
(admittedly indeterminate) wealth. While the central concern of this section is to address the best
way of allocating the long-tenure, freely tradeable mineral rights (subject to limited and well-
defined conditions) advocated by the Commission in the previous section, the question of how best
to alocate other types of minera rights (eg existing short-tenure, conditional exploration and
mining rights) is also be discussed.

Allocation methods which are difficult to evaluate (let alone justify) from either an efficiency or
equity perspective include totally subjective ones in which little is known about the exact basis on
which mineral rights are alocated. In this respect Oakbridge drew the Commission's attention to
the situation of coa in NSW when it observed (sub. 190, p.2) that most coa rights in NSW are
alocated by Ministerial discretion, speculating that all kinds of extraneous considerations can be
involved in such decisions - such as the fact that the existing operator of an adjacent block already
has a “fair' share of resources in a particular district. If true, this is a rather alarming situation
which is difficult to imagine the citizens of NSW tolerating.
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First comefirst served systems

Allocating short-tenure mineral exploration rights which are contingent on satisfactory
“performance’ on a FCFS basis appears to reflect a desire by governments to promote early and
rapid mineral exploration and, where discoveries are made, the prompt exploitation of those
resources. Mining interests favour this alocation mechanism because it provides relatively low-
cost access to land and holds out to explorers a good prospect of reaping the reward for risk-taking
by providing them with afirst claim on mining rights.

The imperative to acquire rights over land which is considered at all prospective before somebody
€lse does, combined with the fact that such rights can only be held for arelatively short time unless
a discovery is made, provides incentives for exploration companies to acquire tenements and to
conduct exploration as soon as the expected net returns from exploring are judged to be even
marginally positive. AMIC presented evidence that the return on mining investment is no better
than the average across industry generally, because many (highly) profitable projects are necessary
to offset the many unsuccessful exploration programs. While industry-wide returns may only be
“average, the variability at the level of individual companies is quite high, ranging down from the
successful mining houses to the multitude of failed prospectors trying to put together enough
money to test their latest theory. Thus from the viewpoint of surviving companies the FCFS
alocation system has not frittered away the potential rents available, but from the community's
viewpoint this relatively low-cost access system encourages “every man and his dog' to scour the
ground on the off chance that they will stumble upon the equivalent of Lassiter's lost reef. The
result is that too many resources are spent looking for what are relatively few viable deposits.

Although not as obvious as the “gold rushes there is, in effect, a nation-wide rush to acquire
exploration rights over prospective land under a FCFS system of alocating mineral rights. Such
rent dissipation is more likely in areas where there is likely to be competition to be the first to
discover aresource. AMIC noted (sub. 29, p.80):

In practice, competition for mineral exploration leases is the exception rather than the rule.
Normally, acompany will engage in preliminary exploration over a broad area, and, if a
prospective areais identified, the company will apply for an exploration lease. In most cases
only one company will apply for the lease. Therefore, a priority allocation method may not
result in a substantial dissipation of rent. This is not to say that in the case of highly
prospective areas that the problem of rent dissipation will not occur.

In response to AMIC's claim, the Association of Mining and Exploration Companies (sub. 198,
p.13) argued that:

It is not true to say that there is limited competition for ground. ... If this comment is
confined to the first entrant to an area, then in today's economic environment it may be true,
although once one company has entered an area others will tend to follow immediately and a
pegging rush can ensue under some circumstances.
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The comment [that there is limited competition for ground] is certainly not accurate when
viewed historically. For example, five years ago there was intense competition amongst the
exploration and mining industry to obtain tenements over ground the subject of old gold
mining activity. Competition was then the rule rather than the exception and the thousands
of contested Warden's Court cases in Western Australia over the past five years bear witness
to this.

It seems readily accepted by the industry that rent dissipation can occur as a result of over-zealous
exploration activity where there is jockeying for prospective land and that such competition has
occurred more often in Australian history than is generally supposed.

However, the Commission’'s concerns about the potential for FCFS systems to dissipate mineral
rents (which could otherwise accrue to the community) goes beyond encouraging wasteful
competition for particular |eases.

FCFS systems also encourage inefficient exploration of whole tracts of land. For example, imagine
an area of land somewhere on which explorers confidently expected to discover valuable
mineralisation. If that area of land were divided into several tenements, and these were available
for allocation on a FCFS basis, then not only would all the leases be likely to be acquired (because
of the land's prospectivity) but it could be expected that exploration would be carried out on each
lease until the deposit was found by some lucky explorer. The point here is that a good deal of
exploration activity could be expected to be carried out before the deposit was discovered.
Contrast this scenario with the situation in which the entire area comprised one large tenement.
Then intuition suggests that, given sufficient time, a single explorer with exploration rights over the
whole area could be expected to find the deposit, on average, by devoting far fewer resourcesto the
search than in the former case where the whole area was being explored simultaneously by several
explorers (see IAC 1988, p.35).

The Australian Coal Association (ACA) argued (sub. 71, p.21) that any premature exploration or
development occurring under existing FCFS systems derive mainly from the conditions usually
attached to tenement rights and argued that the positive features of “first come first served' and
“work bidding' can be maximised and their potential inefficiencies minimised if:

» tenement areas are sufficiently large and rates of relinquishment relatively modest;
» full disclosure of exploration resultsis required;

» a"retention” lease isincluded to provide the holder with a breathing space between exploration
and development; and

» the conditions attached to exploration rights relate only to limited duration or, if expenditure
requirements are included they are set at minimum levels and amenable to negotiation.

CRA acknowledged (sub. 73, p.28) that under existing allocation systems "an increasing number of
conditions attached to titles, many subject to arbitrary decisions on performance and thus
increasing insecurity of title". The discussion in Section 12 suggests that the necessity to comply
with various lease conditions may result in resources being developed in an inefficient way.
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One reason for having such regquirements in the first place appears to be to guard against the
possibility of individuals or companies taking up lease with no genuine intention to explore or
develop them, but rather to make a capital gain if nearby leases prove prospective. CRA
considered (sub. 73, p.34) that the scenario of ‘rea estaters' is less likely under a priority of
application system which is conditional "ie a grant is discretionary based upon such other things as
the applicant's past track record, financial standing, technical ability, work programme proposals
etc”.

The challenge is then to design conditions which prevent ‘rea estaters from behaving
opportunistically under a FCFS system but do not simultaneously distort production decisions.

Much of the preceding discussion of FCFS allocation systems has tended to revert to a criticism (on
economic efficiency grounds) of the restricted nature of the mineral rights which are usually
allocated by this method (see later for a discussion of how best to alocate the type of mineral rights
the Commission favours). But if Australian governments conclude for whatever reasons that it is
best to stick with the status quo, alocating such conditional mineral rights by FCFS is probably as
good a method as any, since the value of such encumbered rights would be so low in the vast
majority of cases (eg over land which is not considered to be very prospective) that it may not be
worth incurring the administrative costs involved in switching to some other system. (Of course,
the principal reason for low bidsis the highly encumbered nature of the property rights on offer) In
the case of highly prospective land (or land for which there is more than one applicant under a first
in time system) it may be worth considering other methods of allocating what are clearly regarded
as minera rights of some value.

Work program bidding

Allocating mineral rights on the basis of work program bidding involves governments awarding
what are usually even more conditional rights of access to an area than those typically allocated on
a FCFS basis, based on the advice of bureaucrats as to which “bid' is to be preferred - where “bids
take the form of undertakings to carry out a pre-specified exploration program (or to outlay a
specified amount on exploration). As well as suffering from the disadvantages already discussed
above in connection with FCFS allocation systems, allocating exploration rights by work program
bidding involves the additional problem that companies keen to acquire exploration rights over a
particular area will be encouraged to promise to undertake more extensive and/or expensive
exploration programs in order to secure those rights than could otherwise be justified. The result
will be that potential economic rents will be dissipated in excessive expenditure on exploration.

The WA Department of Resources Development (sub. 48) noted that whilst the “first in time
alocation system was normally used in Australia and overseas, there have been occasions where
work program bidding has been used, generally when land previously reserved by government for
specific purposes has been released to alow all interested parties an equal opportunity to secure the
ground. Work program bidding has also been used to reallocate a mining lease which has been
surrendered by the previous holder breaking the lease conditions.
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ACA (sub. 71, p.20) and many other participants recognised that competitive work tendering may
be appropriate for areas where the location and extent of mineral deposits are well known (eg the
Bowen Basin coal regions of Queensland). Coal reservesin NSW are alocated on a tender system
with final alocation depending on the relevant Minister's assessment of the technical and financial
merits of the proposal ... In some cases cash forms part of the bid so that the system becomes a mix
of the “work program' and “cash bidding' systems.

Work program bidding systems seem to reflect a wish of State governments to attract development
to their State and generally to encourage mining. However, work program bidding engenders
similar problems to those under FCFS which specify minimum expenditure commitments and other
obligations. Prior commitments to a specific work program may prevent the developer from taking
decisions on extraction as seem appropriate at the time. Stockdale Prospecting, for example noted
(sub. 43, pp.1-2) that because of its need to cover large tracts of land during “reconnaissance
exploration:

We find that the rate of expenditure necessary to meet title commitments in a number of
states greater than we can justify, forcing us to explore on a “free range' basis. This has the
effect of increasing our risk ... and means that many of our results ... are not reported to the
relevant Mines Department.

The Trades and Labour Council of Western Australia considered (sub. 39, p.11) that under work
program bidding "an additional departure from efficiency conditions is generated if we consider
that State actions are sometimes influenced by a development perspective, such that a “faster
growth is better' belief leads to premature expenditure”.

Sovereign risk aspects of work program bidding are aso undesirable. Exxon Coa and Minerals
Australia Ltd (sub. 58, p.31) acknowledged the potential situation under work program bidding in
which:

... a company is unable or unwilling to fulfil its work bid and the government is therefore
faced with the decision to either modify the permit conditions or cancel the permit. Ignoring
or modifying conditions undermines the credibility of the system as another company with a
lesser initial work bid may have fulfilled its obligations and the subsequent acceptance by
government of a lesser work program than bid by that company would rightly make it feel
cheated. However, the alternative of cancellation is a drastic and unpleasant step which
could sour the whole industry/government relationship, depending on the circumstances.

Severa participants argued that, even if rent dissipation occurred under a work program bidding
system (eg by forcing companies to bring forward programs or to spend more on them than they
could otherwise justify), this was at least preferable to spending an equivalent amount bidding for
the mineral right because, as put by Stockdale (sub. 43, p.2):

... the industry sees both itself and the public interest best served by the maximum amount
being spent “in the ground' in generating additional geological data which is focussed on the
search for economic minera deposits.
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This is an understandabl e perspective from the point of view of a mining company which, deriving
no benefit from cash payments to the government, would sooner devote the same funds to
exploration. A counter argument is that the statement assumes that more is better - which may well
be true from the point of view of explorers, but not necessarily from the point of view of society as
a whole. Indeed, from an economy-wide perspective less may very well be better. As argued
earlier a problem with existing combinations of type of mineral right/method of allocation is that
too much unsuccessful or unnecessary expenditure may be encouraged - such that the relatively
few viable deposits which are discovered only just pay the way for the industry. While the cost of
exploration will not be excessive for the relatively few who find an economic deposit (especialy if
it turns out to be a world-class orebody), it is clearly not in the public interest to have too many
resources devoted to exploration in relation to what is discovered. Efficient exploration would
maximise the difference between the revenues flowing from exploiting minerals and the cost of
their discovery - thereby creating mineral rent which is available to be shared in some way among
those contributing to its creation, including society as a whole as owners of the minerals. This gets
us back to consideration of the ideal type of minera rights (already discussed in the preceding
section) and how best to allocate them.

Another problem with work program bidding is that there is no one unambiguous criterion for
choosing between alternative developers. As noted by the Trades and Labour Council of Western
Australia (sub. 39, p.11):

This provides scope for discretion in the assignment of rights and charges of being unfair.
Decisions are subject to distortion in terms of submitted work programs, State objectives and
political pressure.

In commenting on the Tasmanian system of allocating exploration rights by work program tender
evauated by a panel of Division of Mines and Mineral Resources personnel, the Tasmanian
Chamber of Mines (sub. 221, p.10) contended that:

No matter how hard such a panel tries, it cannot escape the fact that its decisions will be
influenced by the technical and exploration competence and experience of its members, and
by their particular methodological bias. It is difficult to imagine how a panel, whose
members may have had little personal exploration experience or, more importantly,
exploration success, and who are possibly unfamiliar with new methodologies, can make
comparative judgements on work programs. Such a system can result in a severe hindrance
of exploration experimentation.

A system whereby government assesses the relative acceptability of work program bids is clearly
an unsatisfactory method of allocating mineral rights and it is difficult for the Commission to
accept that it is a method which is readily accepted by the industry. Indeed, the Tasmanian
Chamber of Mines suggested (sub. 221, p.10) that the industry is not all that enamoured with the
system:
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... criticism is, however, often stifled because companies recognise that any open criticism of
the system may negatively impact on their chances of acquiring tenements under such a
discretionary system based on work programs. Because criticism is so stifled, proponents of
the scheme wrongly believe that the system is broadly supported by industry.

It is sometimes argued that the tendency for work program bidding systems to encourage earlier
and faster development than would otherwise occur may simply offset other distortions in the
marketplace which tend to delay development (eg production-based royalties or under-provision of
exploration to the extent it has public good characteristics). AMIC (sub. 29, p.80) stated that:

While work program bidding approaches on their own are potentially seriously distortionary,
they are usually combined with ad valorem or per unit royalties on production which may
offset these distortions ... To some degree the stimulus to exploration and output induced by
these methods of allocating resources is likely to be offset by the negative effects of ad
valorem or specific royaties. However, the information needed to make these measures
fully offsetting is simply unavailable. Thus, these measures are likely to remain less
efficient than alternative measures which do not introduce such distortions.

The Commission agrees that the preferred approach is to address directly the problem causing the
initial distortion (eg work program bidding systems which encourage premature activity) rather
than to attempt to impose offsetting distortions el sewhere (eg royalties which tax production).

Cash bidding (auctions)

In principle, auctioning of long-tenure freely-tradeable mineral rights (subject only to limited and
well-defined conditions which are known in advance) to the highest bidder should ensure that
Audtralia's mineral wealth is discovered and developed as efficiently as possible, while
simultaneously securing on behalf of the owners of that wealth (ie the people of Australia) an
appropriate return for transferring what would undoubtedly be valuable property rights to others.
The transfer of such rights to minerals discovered in a particular area would leave the developer
free to determine the pattern and timing of exploration and any subsequent development. Such a
regime is in stark contrast to existing systems, whereby short-tenure and highly conditional
exploration/mining rights are allocated on either a FCFS or work program bidding basis.

In submissions and at the hearings there was almost unanimous opposition to cash bidding on the
part of the industry. Many of the objections raised are addressed below in the process of spelling
out what the Commission has in mind. However, many participants may have been under the
impression that the Commission was advocating cash bidding for the existing types of minera
rights. As discussed earlier, the Commission favours secure, long term, unconditional and
tradeable minera rights (inclusive of both exploration and mining rights). The industry may well
be right that cash bidding for existing restricted minera rights is inferior to allocation on the basis
of FCFS. But in the case of the more efficient property rights recommended by the Commission,
cash bidding is the most efficient allocation mechanism.
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Many participants argued against cash bidding on grounds that this would reduce exploration
funds. In fact, the bid represents part of the expected mineral rent and as such should be regarded
as an ex ante (or up-front) component of the royalty system (and would, indeed, constitute the only
royalty payment if governments chose not to include pre-announced royalty arrangements as a
component of the conditions attaching to mineral rights over a particular area). Bids should
therefore be regarded as having no connection with exploration programs, being a forward
commitment against possible future royalty payments. (Royalties are discussed in Chapter 6.)

Uncertainty and sovereign risk

Many participants considered that cash bidding could not be expected to work in the case of assets
of uncertain value - such as unknown mineral deposits - because of lack of hard information on
which to sensibly base abid. A common view was that of CRA which stated (sub. 73, p.30) that:

Before discovery it isvirtually impossible to sensibly assign a value to “what might be found'
in any particular area. The best that can be said is that a particular area might be prospective
on the basis of aparticular theory. Therisk and uncertainty involved islarge ...

CRA (sub. 73, p.30) therefore "believes that low-cost entry to exploration is the appropriate policy
to pursue and that any rents should be collected in conditions of greater certainty.” But it iseasy to
make too much of this argument, since, to take afamiliar example, buyers and sellers of shares face
essentially the same problems of having to cope with uncertainty - yet prices are struck every day
based on people's subjective vauations of the worth of these assets (even in the case of sharesin
exploration companies facing these sorts of dilemmas). Closer to home, farm-outs implicitly (if not
explicitly) place a monetary value on the expected net worth of mineral projects in circumstances
characterised by great uncertainty.

A more serious objection, or at least one that is capable of being addressed by governments, has to
do with how perceptions of sovereign risk will affect the bidding process. If potential bidders for
minera rights believe that governments will subsequently intervene to have a second bite at the
cherry by changing royaty arrangements in unanticipated ways - particularly in the case of
“bonanzas- then the rational thing to do is to heavily discount one's bid to cover that eventually.
The result will be disappointingly (but understandably) low bids. AMIC, in noting (sub. 29, pp.80-
1) that auctions for areas on which little is known are likely to generate low bids posed the
guestion:

Are governments prepared to accept low bids and be bound subsequently by the results of
the auction? A major problem with the outright sale of mineral rights is the potential for
“sovereign risk'. Having sold the minera rights, governments have a strong financial
incentive to subsequently reimpose royalty-type taxes. Governments are not bound by the
decisions of past governments. If companies perceive that such behaviour is a significant
risk, they will discount their bids for the property rights, thus reducing the effectiveness of
the asset sales as a revenue raising mechanism.
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The simple answer to the problem of sovereign risk is that governments should arrange the
charging systems for the right to exploit minerals (eg a cash bid plus an appropriate royaty scheme
which is known in advance) so that they are not subsequently tempted to change the rules (eg
because increased oil prices suddenly make certain coa deposits far more valuable than previously
reckoned). Thus the real importance of the sovereign risk argument is that the allocation of
exploration rights could be subject to a pre-announced royalty on any subsequent devel opment
phase, so as to limit reliance on the cash bid as the only royalty payment made in respect of any
minerals which may be discovered in a particular area (see Section 14 for a discussion of what the
Commission regards as appropriate royalty arrangements).

A further restraint on sovereign risk could be provided by making the cash bid automatically
refundable to the developer in the event that government subsequently acts to appropriate a greater
share of the proceeds of exploiting a mineral deposit (plus, if appropriate, compensation such as
could be secured at law for breach of contract).

Will the market work?

Concern was also expressed that cash bidding would not work for reasons such as the likely
“thinness' of the market (and therefore the possibility for collusive behaviour on the part of
bidders), or because governments may try to manipulate prices by adopting carefully calculated
release strategies and/or specifying reserve prices.

In the Commission's view these types of concerns are largely unwarranted.

Market thinness (and therefore the potential for collusive behaviour) is less likely to be a problem
with the type of mineral rights the Commission has in mind to auction than would be the case, for
example, with existing mineral rights - because aspiring explorers/miners would recognise them as
potentially far more valuable property rights (and therefore much more likely to attract both local
and oversess interest).

On the issue of strategic behaviour on the part of governments, while the Commission is not
particularly convinced that this would represent a problem per se, it is concerned to reduce the
opportunity for the exercise of discretion to a minimum. One way of achieving this would be to
have the act of somebody applying for an exploration |ease over an area automatically triggering an
auction for the mineral rights to that area (the details of which - such as the particular area whose
mineral rights are to be auctioned, when and how, but not necessarily the name of the
person/company whose action has triggered the auction - would be publicly advertised). This
would have the additional advantage of al potential bidders going into the auction with common
information, in the sense that all would have access to any previous exploration results relevant to
the area. (Of course, different people may interpret that information differently including,
presumably the party triggering the auction - but that is the case with the status quo anyway.)

On the issue of reserve prices, the Commission's view is that, while administrative costs should be
recovered (eg via charges against intending bidders), governments will not be in a position to set
realistic reserve prices for mineral rights (because of a lack of information) and should not
therefore do so.
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Auctions should be open to al, including people like rural landowners interested in acquiring sub-
surface rights to complement their control over what happens on the surface, and conservation
groups intent on preventing mineral rights to a particular area being exercised at all. (Governments
if they wish to preserve a particular area where rights have already been auctioned, could buy back
the relevant minera right).

Will off-site and pre-lease exploration efforts be rewarded?

Another argument raised by many participants was that a cash bidding system would force
companies to bid away all or most of the value of any superior information they had generated
about an area, in order to be sure of gaining the rights over that area (or even worse have to reveal
what they know and still not win the auction). If so, the conduct of off-site and pre-lease on ground
exploration would clearly be substantially discouraged.

However, those who conduct off-site research and pre-lease exploration could be expected to know
more than those who do not and so should be in a much better position to win the auction.
Nevertheless, in order to counter the possibility of a “bandwagon' effect developing whereby
largely speculative bids were encouraged by the obvious interest of a large mining house in
acquiring the mineral rights to a particular area, then the auction could be conducted on the basis of
seadled bids. Additionally, if governments considered that running a sealed bid auction would still
not solve the problem, consideration could be given to setting the amount the winner of the auction
actually had to pay equal to the second highest of all bids received.

The Commission's Draft Report contained a suggestion that governments could consider instituting
a system whereby once discovered and delineated, the rights to mine an orebody be auctioned -
with most of the proceeds going to the discoverer, and a fraction to the Crown as owner of
minerals. After receiving much comment on this proposal, the Commission nhow accepts that it is
not a practical alternative, if only because of the difficulty in practice of deciding when to put a
discovery up for auction, given the fact that there is often no single and unambiguous point at
which adeposit can be declared to have been “discovered and delineated'.

Auction results, including details of the winner, winning bid and range of other bids made, should
a so be made publicly available to inform future auctions.

WIll small explorers be squeezed out?

Some participants claimed that cash bidding would reduce exploration by sgueezing out smaller
exploration companies - which have been responsible for many technical innovations in and some
notable successes in the past. If this is a problem, and cannot be got around, for example, by
formation of joint ventures, it is because the capital market assesses these small enterprises
inappropriately. However, it is not clear that this is the case in the sense that, although small
explorers may have occasiona notable successes, they presumably have many failures - so that
potential lenders take a balanced view of the risks of lending to smaller explorers. Thereisaso the
possibility that, even though it may be more difficult for small explorers to win at auction, their
expertise and services could well be in demand by those who do secure the mineral rights. In this
respect Dension commented (sub. 238, pp.9-10) that:
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In Canada there is a thriving prospecting industry that underpins the supply of new
prospects. ... The Canadian prospector will work on an area to the point where its
prospectivity becomes a saleable commodity. At this point a larger organization will either
purchase the property outright, or enter into an arrangement to fund further exploration and
development. ...

The single most important factor that contributes to the disestablishment of Australian
prospectors is that the established Australian companies will not make any up-front
payments to Australian prospectors. ... Privately the majors will agree that they could
encourage the prospectors and juniors more, but in practice and in public they do not do so.

3.7  Which system of mineral rightsand method of allocation would be best?
The preceding discussion of what type of mineral rights the Commission favours and what method

of alocation is best can be summarised by reference to Figure 3.1, which illustrates the principal
combinations of type of mineral rights versus method of allocation of those rights.

Figure3.1:  Typeof mineral right versus method of allocation

Type of minera right

Satus quo (short-tenure Favoured alternative
highly conditional) (long-tenure, tradeable,
minimum conditions)
Type of FCFS Existing systems: Efficient, but equity
alocation (incl work inefficient, equity not problem of giving away
system program an issue because of valuablerightsto first
bidding) limited value of rights. applicant.
Auction Inefficient, auctions Efficient and
would not raise much equitable

money because of limited
value of rights.

The figure looks at the various combinations from the point of view of both efficiency (with which
the Commission is primarily concerned) and equity (which is aso of concern from the point of
view of how best to secure an appropriate return to the community as owner of mineral resources -
an aspect of which is how to design royalty arrangements so as not to undermine the efficiency
objective - see Chapter 6).

Looking down the columns of Figure 3.1 - that is, comparing ways of allocating the short-term,
highly conditional mineral rights which characterise systems currently on offer by governmentsin
Australia with the long-term, tradeable and unconditional rights favoured by the Commission -
from an efficiency perspective the former are not conducive to the efficient development of mineral
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resource based industries in this country (while the latter arguably are); while from an equity
perspective there is probably not much to choose between FCFS methods of allocating the limited
mineral rights which characterise the status quo and the alternative of auctioning them to the
highest bidder (because of the limited value of such rights), whereas the equity objective will be
served by auctioning what would represent the far more valuable mineral rights favoured by the
Commission.

To reiterate, it does not follow that existing alocation methods (eg FCFS and work program
bidding) should be used to allocate valuable property rights over minerals of the type advocated by
the Commission. In the same vein, nothing much may be gained by auctioning existing, more
restrictive mineral rights of the type presently offered by governmentsin Australia.

To sum up, of the alternative allocation systems:

Work program bidding is demonstrably inferior as a method of allocating exploration rights
and is likely to result in significant inefficiencies. The Commission recommends against use
of work program bidding systems.

Therefore:

The Commission supports the option of cash bidding for leases regardless of the amount of
information known as this is more efficient than allocating valuable long-term, unconditional
and tradeable mineral rights to those who walk through the door first.

Finally, the Commission wishes to stress its comments about sovereign risk. While cash
bidding may temper exploration activity in the short term compared to FCFS (but not
necessarily over the longer term), the Commission considers that sovereign risk represents a
more substantial impact affecting current exploration and mining investment. Besides resort
to agreements with mining companies which are embodied in legislation, cash bidding
subject to a known royalty regime is less likely to result in infringement of the rules by
governments. (Thelatter contention is taken up in Chapter 6.)

3.8 Conclusions

The Commission recommends that long-term (eg 99 year), tradeable mineral rights subject only to
limited and well-defined conditions (eg pre-announced royalty arrangements and environmental
safeguards) be allocated by competitive cash bidding.

The Commission envisages that such an auction would be triggered automatically whenever a
formal application is made for an exploration licence over a particular area.  The name of the
applicant should not necessarily be made public and the auction run on the basis of sealed bids.

If governments are not prepared to offer potentially valuable mineral rights of the kind favoured by
the Commission, preferring to stick with the more limited mineral rights associated with the status
quo, the Commission agrees that “first come first served' alocation systems are appropriate where
there are poor prospects of significant competition to acquire those rights (eg because there is little
prior information about the prospectivity of an area), that existing relinguishment provisions and
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the requirement for full revelation of exploration results should be retained, but that exploration
permits should not be subject to any conditions relating to work which must be carried out.

Finally, the Commission wishes to reiterate its comments about the potential for concern about
sovereign risk on the part of bidders to constrain the amount they are prepared to pay at auction for
mineral rights. Further, while cash bidding may temper exploration activity in the short term
compared to FCFS (but not necessarily over the longer term), the Commission considers that
sovereign risk has a more substantial impact on current exploration and mining investment.
Besides resort to agreements with mining companies which are embodies in legislation, cash
bidding subject to a known pure-rent royalty regime is less likely to result in infringement of the
rules by governments. (The latter contention is taken up in Section 14).
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4 ABORIGINAL PROPERTY RIGHTS

The issue of Aboriginal property rights raises complex moral and social questions.
Nevertheless what is clear is that existing mechanisms for resolving conflicts over use of
Aboriginal land are unsatisfactory. The mining industry and Aborigines are both
dissatisfied.  The discussion here focuses on underlying incentives and economic
consequences of existing arrangements and suggests some improvements, taking into
account the social objectives of governmentsin relation to Aborigines.

It is common for prospective mining ventures to be located in remote areas of Australia, sometimes
in close proximity to Aborigina communities. Consequently, there is significant potential for
conflict between the rights of mining companies to explore for and mine mineral deposits and the
property rights of Aborigines. Recently, these conflicts have been brought into sharper focus as
miners extend their activities into more remote locations and against a political background of
increasing calls to grant Aborigines land rights in response to perceived wrongs of previous

generations.1

What property rights do Aborigines have over minerals and land which would have to be accessed
to get to them? How do these rights and the way in which conflicts are resolved affect the
efficiency and development of the mining and minerals processing industries? Do current
arrangements allow Aborigines to assert their rights effectively? These and related issues are
addressed in this section of the report.

Since Aboriginal land rights has had by far the greatest impact on mining and mineral processing
activities in the Northern Territory (NT) and given that the great majority of relevant submissions
focussed on Aboriginal issuesin the NT rather than the States, this section predominantly discusses
the NT situation, with some discussion of the situation in the States.

4.1 Commonwealth Government policy
Current Government policy expressly recognises that:

... the Aboriginal and Torres Strait |slanders were the prior occupiers and original owners of
the land [and that] it is the intention of the people of Australia to make provision for the
rectification ... of the consequences of past injustices and to ensure for al time that the
Aboriginal and Torres Strait Islander peoples receive that full recognition and status within
the Australian nation, to which history, their prior ownership and occupation of the land, and
their rich and diverse culture, fully entitlte them to aspire (Australia, House of
Representatives 1987).

1 See Attachment 4A for abrief description of the evolution of Aboriginal land rights legidation in
Austraia.
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This statement also indicated that an important part of this policy would be:

the provision, in conjunction with the States or separately, of land for Aboriginal and Torres
Strait Islander people under secure long-term tenure arrangements including, wherever
practicable, inalienable communal freehold title for the purposes of:

e maintaining or re-establishing their links with traditional lands; and
e assigting them meet their economic and socia needs.

Although a 1967 referendum had given the Commonwealth power to legislate for Aborigines
concurrently with State governments, the Commonwealth announced in 1986 that a State-by-State

approach would be more appropriate than national land rights legislation.?2 However, the
Commonwealth indicated that it would be prepared to legislate where a State government is
unwilling or unable to do so. At present, however, only the Northern Territory has comprehensive

Aboriginal land rights legislation.3
4.2 Northern Territory situation
Legidation

The Aboriginal Land Rights (Northern Territory) Act 1976 (the Land Rights Act) was a
Commonwealth Government initiative which pre-dated self-government in the Territory. The
legidlation reflects a substantial part (but not al) of the recommendations of the second report of
the Aboriginal Land Rights Commission (the Woodward Report) presented in May 1974. The
basic thrust of that report was twofold: that mineral property rights should remain with the Crown
because of a "belief in the general approach adopted in this country that minerals belong to al the
people”; but that Aborigines should have special rights over their land because:

... they stand to lose so much more by the industrial invasion of their traditional lands and
their privacy than other citizens would lose in similar circumstances ... To deny Aborigines
the right to prevent mining of their land is to deny the reality of their land rights (Woodward
1974, p.108).

The main features of the origina Land Rights Act as they affected the mining and minerals
processing industries were:

» property rights to minerals remained with the Crown, but title to land (in the form of
unalienable freehold) was vested in Land Trusts on behalf of groups of Aborigines entitled by
Aboriginal tradition to use or occupy the relevant land;

2 This approach was adopted in recognition of "the different land needs of Aboriginal and Torres
Strait Islander people in the different States and the progress being made by State Governments
towards the provision of secure land tenure for Aborigina and Torres Strait Islander people”
(DAA 1989, p.32).

3 The current position with respect to land rights legislation in the other States is detailed in
Attachment 4A.
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» Land Councils were established to discover and express the wishes and protect the interests of
the traditional owners in the administration of land held by the Trusts and to perform other
functions, including assisting (particularly by providing legal assistance) in claims to traditional
land not aready owned by someone else (ie unalienated Crown land);

» consent of the relevant Land Council and the Minister [for Aboriginal Affairs] was required
before either exploration or mining was to be allowed on Aboriginal land. However, refusal to
consent could be overruled by the government of the day if such exploration and development
was considered to be in the national interest;

» developers were required to negotiate with the relevant Land Council for this consent and on
the terms and conditions of mining developments. Disputes were to be settled by an
independent arbitrator. Land Councils in turn were to consult with Aborigines having an
interest in the land;

» royalties were to be paid to the Crown (generally the Northern Territory Government - but the
Commonwealth in the case of uranium) but ‘royalty equivalents were to be paid out of
Consolidated Revenue into the Aboriginal Benefits Trust Account (ABTA). Thirty per cent of
this money was to go to local Aborigines, 40 per cent to the Land Councils, and 30 per cent
was to be used for the benefit of NT Aborigines generally;

* Aborigina Land Commissioners were to be appointed to determine land claims and to advise
the relevant Minister on land claims and related matters.

The Act wasto apply only in relation to land subject to Aborigina title. Furthermore, the power of
veto did not apply to mining interests existing on Aboriginal land prior to 1976.

Since its proclamation on Australia Day 1977, the Land Rights Act has been subject to
considerable amendment. In 1978, the Act was changed to give effect to many of the
recommendations of the Ranger Uranium Environmental Inquiry. Further changes to the Act
stemmed from a major review of the Land Rights Act in 1983 by Justice Toohey.

The most recent amendments occurred in 1987 in response to claims that the legidation was
proving unworkable and severely inhibiting resource development in the Territory. These
amendments provide that, while the consent of traditional Aboriginal owners was still required
before exploration could commence, consent cannot now be withdrawn if a company wishes to
proceed to the mining stage. In addition, limitations have been placed both on the time given
owners to negotiate with companies (12 months - although this is able to be extended in certain
circumstances) and to decide whether or not to permit exploration, and on the amount of
compensation payable at the exploration stage. Aborigines till have the right, however, to
negotiate unlimited terms and conditions of development once a company wishes to proceed to the
mining stage. If no agreement can be reached, however, the Minister can appoint a Mining
Commissioner to attempt to settle the disagreement by conciliation, or failing that, by arbitration.
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The Land Rights Act was also amended so that if an Exploration Licence Application is vetoed, no
further application for that area of land can be made within five years of the veto, except with the
consent of the Minister or the relevant Land Council. The Act goes on to specify that the Minister
shall not give consent to a person other than the previous holder without the consent of that
previous holder.

The Land Rights Act left a range of matters to be determined by the NT Legidative Assembly
through complementary legislation. The Assembly subsegquently passed two Acts:

» the Aboriginal Land Act 1978, which made it an offence for any non-Aborigine to enter or
remain upon Aboriginal land without a permit; and

» the Aboriginal Sacred Stes Act 1978, which established the Aboriginal Sacred Sites Authority,
whose functions include the registering, evaluating, recording and protecting of sacred sites.

How efficient are existing arrangements?

The current institutional arrangements for dealing with applications to explore and mine on
Aboriginal land in the Northern Territory are not working well (some would say are not working at
all). Communication is poor and there is little trust (see Volume 4 "Who speaks for the Jawoyn',
for agraphic illustration of this). The mining industry, the Aborigines and the NT Government are
al dissatisfied. Whilst there is widespread agreement that the existing system is unsatisfactory,
views on the causes of the problems and the possible solutions vary considerably. The following
material presents the views of the mining industry, some Aboriginal views and finaly, the view
and conclusions of the Commission.

Views of the mining industry

Despite recent changes, the mining industry has claimed that the specification of rights under the
Land Rights Act has stymied the development of the industry in the Territory. The Australian
Mining Industry Council (AMIC sub. 29, p.37) submitted that while the NT Government had
offered some 284 exploration licences since 1981, as at 25 November 1989, only 21 agreements
covering exploration on Aborigina land had been finalised. It further claimed that 17 exploration
companies have been notified of Aboriginal vetoes over approximately 65 exploration licence
applications covering 37 400 square kilometres of some of the most prospective land in the
Territory. (Once vetoed, the possibility of exploring such land is usualy automatically precluded
for five years.)

» theright of veto

This Aboriginal right of veto is seen by the mining industry as a major impediment to the
development and growth of the industry in the Northern Territory. In AMIC's view:

In seeking to promote the ideal of Aboriginal control over mining on their land, the
[Commonwealth] Government created a legal/commercia system which left virtually total
negotiating power in the hands of the Aborigines. This has thwarted the right and
responsibility of the NT Government to control development of mineral resources, which
belong to all Australians (AMIC 1989).
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Thus, AMIC considers that the existing legislation confers unwarranted precedence of the land
rights of Aboriginals over the rights of all Australians to access mineral resources. It has advocated
a system for accessing Aborigina land on the same basis as that generaly applying to
landowners/landholders in Australia; that is, by negotiation (with provision for arbitration) over the
terms of access, but with no right of veto.

e once-only consent

Stockdale Prospecting (Ltd) stated (Stockdale, sub. 119, p.3) "We oppose the veto on Aboriginal
land in the Northern Territory ..." but went on to say that:

... if itisfelt that a veto must be retained for political reasons this company would prefer it to
be available to Aborigines on restricted conditions at the mining lease stage, not prior to
exploration commencing. ... While such a “disjunctive' approach involves the explorer taking
ahighrisk ... we seeit as preferable to the present flat rejection. We would expect during the
exploration phase to have established a sufficiently frank relationship with the traditional
owners to know long before the critical time whether or not the veto was likely to be
exercised.

The NT Government described (sub. 136, p.10) the problem by saying:

In 1987, when the Commonwealth was convinced that the [Land Rights] Act was not
working, the new mining regime was introduced. One of the magjor changes was that the
second or developmental veto was removed. The Land Councils could not veto subsequent

development if they had given consent to exploration. Thus a disjunctive4 regime was
enshrined in the legidlation albeit with no second veto. Unfortunately, the Land Councils
(and a minority of mining companies) are largely ignoring the intent of the new provisions
and have reverted to the old conjunctive process. A major obstacle has therefore been
created by the insistence of the Land Councils to negotiate the mining provisions at the
exploration stage, a de facto conjunctive approach.

e compensation

AMIC considered that compensation for access to Aborigina land should be based on generally
accepted vauation principles, rather than the value of any mineral resources (which after al are
owned by the community generally). It contended that royalties should be no different to those
generally payable under mining legislation. What was done with the money is seen as a matter for
government, with transfer to Aborigines one option.

4 Disjunctive agreements entail independent approval decisions for the exploration and mining
stages. Conjunctive agreements refer to the situation where exploration and mining are
consented to at the outset, generally with terms and conditions negotiable if the project proceeds
to the mining stage.
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In thisregard, the NT Government noted (sub. 136, p.6):

Under the provisions of the [Land Rights] Act, it clearly states that when reaching agreement
upon the terms and conditions for an exploration licence, payment shall be compensation for
damage or disturbance to the land. It specifically states that it shal not include
compensation for the value of the minerals. A magor stumbling block to reaching
exploration agreements has been the Land Council's insistence on negotiating private
royalties at the exploration stage (ie prior to the company even setting foot on the land).

The industry claimed that the ability of Aborigines to extract potentially unlimited compensation
for development was a major impediment to mining. For example, Stockdale (sub. 43, p.3)
contended that the $144 million that ABTA received in royalties from the time mining commenced
at Kakadu until 1989 was:

... Clearly ... an absurd figure in terms of compensation for the deleterious effects of mining
on Aborigina lifestyle. Aboriginal welfare and advancement are primarily the responsibility
of governments, not miners, in our society.

¢ Jand under claim

A further concern with the current legidation is the uncertainty engendered over the position of
possible developments in areas subject to pending Aboriginal land claims. Although the Land
Rights Act does not apply to such land, AMIC claimed that doubts over the future status of such
land significantly reduces exploration incentives.

* representation of traditional owners

The mining industry submitted that companies should be permitted to negotiate directly with local
Aborigines, rather than through Land Councils. For example, AMIC claimed (sub. 29, p.35) that:

... although there have been some notable successes such as the Granites mine and the Palm
Valley and Mereenie oil and gas fields, the recent history of industry negotiations with
Aboriginal Land Councils for access have been a saga of mistrust, misinformation,
procrastination, inefficiency, antagonism, ideological game playing and power politics. In
turn, companies are frequently mistrustful of the capacity of Land Councils to objectively
represent their position to traditional owners.

In commenting on its experiences, Energy Resources of Australia (ERA) noted (sub. 57, p.49) that:

On some issues there has been conflict between ERA and the NLC [Northern Land Council]
to the extent that legal action has eventuated. There have been instances where, in ERA's
opinion, the NLC has taken action it has suggested was in accordance with the wishes of the
traditional owners when ERA has contrary advice from these same people.
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Stockdale submitted (sub. 119, p.2) that:

On the basis of our experience we believe the best arrangement is to allow explorers direct
access to traditional owners. This is frequently opposed or discouraged by Land Councils or
governmental bureaucracies who can often prevent face-to-face contact with Aboriginal
communities by their control over access. Their resistance may be because of fear that direct
relationships between explorers and Aborigines are likely to reduce their power and ability to
influence the latter, or because in their paternalistic view the Aborigines could be suborned
by the glib promises of the more worldly white man. Such attitudes underestimate the ability
of Aboriginal traditional owners and/or communities to determine and act in their own best
interests, and in addition misunderstand the objectives of explorers such as ourselves. ... we
see the role of Land Councils or government bureaucracies as being to facilitate the
development of the traditional owner/explorer relationship. Of course Aborigines can seek
advice or outside representation if they wish but it should be to assist them, not pressure
them to accept some ideological position.

The NT Government agreed with the industry view (sub. 136, p.13):

There is agrowing number of traditional owners who would prefer to have more control over
their own affairs, but because they are forced to use the Land Councils for their legal and
technical advice, negotiations are stalemated and once again the ground is left unexplored. ...
Procedures could be vastly improved if negotiations could be carried out by those chosen by
the traditional owners.

Aboriginal views
» theright of veto

The Land Councils believe that land owned by Aborigines should include the right to minerals
below that land. The Northern Land Council contended (NLC, sub. 28, p.16) that:

Itisclear that Aboriginal ownership of land was, and is, not expressed in terms merely of the
land surface. In much traditional lore which gives expression to Aboriginal peoples spiritual
connection with their land, the mythical forebears created the physical form of the land and
emerged from within the ground and returned to it at different points in their travels. Their
spirit essence still pervade those places and are retained in the soil and the rocks.

Both the Northern and Central Land Councils argued that mineral property rights should be vested
in traditional landowners in order to recognise the special relationship that Aboriginal people have
with their land. However, recognising that previous inquiries which have considered this issue
have consistently recommended that the Crown retain ownership over minerals, the Councils
stressed (sub. 28, p.18 and sub. 38, p.9) the importance, in the absence of mineral property rights,
of the need for Aborigines to completely control development on their land:
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The control by traditional Aboriginal owners of their land is central to Aboriginal self-
determination. It is the cornerstone of land rights - inalienable freehold title with control
over who enters that land and what is to be done with it.

In support of these view, the NLC noted that Indians in both the USA and Canada have an absolute
right of veto. The Land Councils also noted that all major previous inquiries (see Box 4.1) into
Aboriginal land rights have supported the principle of control being given to traditional Aborigina
landowners.

e poor attitude of some mining companies

The Land Councils and other Aboriginal groups contended that many of the difficulties associated
with mining on Aboriginal land in the NT were largely of the industry's own making, and that some
companies preferred to pursue their objectives via political lobbying rather than entering genuine
negotiations with Aborigines. For example, the Central Land Council considered (CLC, sub. 38,
p.7) that:

There are two major factors which form the basis for successful negotiations over access to
Aboriginal land. Traditional Aboriginal land owners are more willing to enter into
exploration agreements when they will receive an obvious and significant benefit from the
activity at minimum cost to their cultural values. When an applicant shows indifference, or
even hostility, to cultural concerns, or cannot command the financial or technical resources
to undertake mineral development, then understandably traditional Aboriginal land owners
will be extremely reluctant to provide access to their land to that applicant.

The CLC further suggested that:

... arguments relating to restrictions on land access by many mining companies and industry
associations are essentially motivated by a desire to reduce the costs of agreements
negotiated prior to gaining access to particular areas of land. Many of the companies which
have objected strenuoudly to the proposed terms and conditions of access to Aboriginal land
in the Northern Territory have been quite prepared to negotiate agreements with other parties
which provide for far more generous terms and conditions. This includes agreements with
indigenous people in other parts of the world, as well as other commercia parties, such asin
joint ventures and farm-in agreements.
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Box 4.1: Should Aborigines have theright of veto?

| believe that to deny Aboriginals the right to prevent mining is to deny the reality of their land
rights

- Justice Woodward (Second Report of the Aboriginal Land Rights Commission, 1974)

They [Aboriginal people] are a community whose lives have been, and are still being, disrupted by
the intrusions of an alien people. They feel the pressures of white man's activities in relation to the
land. In the face of mining exploration, and the threat of much further development, they feel
helpless and lost. Their culture, their traditional social organisation, do not enable them to cope
with the many problems and questions to which this development givesrise. ... Their custom is to
arrive at important decisions after long deliberation among themselves, sometimes over a period of
months or even years. In relation to matters outside tribal tradition, they have not delegated
authority to make decisions to any one or more persons. ... Their concerns and values are different
from those held by the white man".

- Justice Fox (Second Report of the Ranger Uranium Environmental Inquiry, 1977)

It is quite reasonable that the giving or withholding of consent is not subject to arbitration. If they
choose not to permit the granting of a mining interest, the traditional owners are doing no more
than exercising their legal rights. To subject the decision to arbitration would seriously weaken
those rights.

- Justice Toohey 11983)
My assessment is that there is no compelling economic reason why, in the interest of the broader
community, Aboriginal communities should not be afforded control over mining or petroleum

activity on Aborigina lands.

- Mr Paul Seamen QC, (Report of the Aboriginal Land Inquiry (WA),1984)

» difficultiesimposed by new legislative requirements

The Land Councils considered that the recent changes to the legidation had led to an
administratively cumbersome and time-consuming system. The NLC stated (sub. 28, p.33) that the
flood of Exploration Licence Applications (ELAS), together with the time limits imposed on
negotiations, has.

.. imposed considerable costs on the Land Council, since consultations with traditional
owners for al of these ELAs had to be undertaken. These meetings are major logistical
exercises. They are usualy held on the land under application which is quite often in a
remote area, and necessitate gathering al of the people with traditional rights to the land and
ensuring they are familiar with the relevant provisions of the Aboriginal Land Rights Act.
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The NLC noted (sub. 28, p.64) that, since the 1987 amendments:

If the parties are unable to agree as to the terms and conditions to which the grant of the
exploration licence will be subject, they may request the Minister to appoint a mining
commissioner. The mining commissioner must endeavour to resolve differences between
them by conciliation or, failing that, by arbitration. Prior to the appointment of a mining
commissioner the Land Council may refuse to consent to the grant of an exploration licence.
It isimportant to note that the applicant will have the right but not the obligation to enter into
agreement with the Land Council on the basis of the mining commissioner's determination.
The Land Council however does not have this right and certainly does not have the right to
elect which companies they deal with. Thus the "so-caled" arbitration is in effect
conciliation so far as the applicant is concerned. It will not be compelled to enter into the
agreement.

once-only consent

The Land Councils disagree with the 1987 amendment to the Land Rights Act which removed the
Aborigines veto at the mining stage of a project. The NLC stated that Aboriginal people should
have the right to give or withhold consent to projects at both the exploration stage and the mining
stage, arguing (sub. 28, p.26) that:

To ask Aboriginal people to give their consent to a mining operation whilst providing
absolutely no details of location, size, duration, effect on the environment or social impact of
the potential mine, is patently unreasonable.

It suggested (sub. 28, p.29) that:

... traditional owners feel more comfortable about reaching agreement over exploration only.
Aboriginal people have not in the past considered hypothetical questions as part of their
culture. Questions commencing: "If company ABC were to find a mine, would you agree to
..." are odd and nonsensical to many Aboriginal people. The process including disjunction
thereforeisfar easier for both traditional owners and the company and the agreement process
isfar simpler.

The NLC also submitted (sub. 28, p.28) that:

Were nothing else achieved through this submission but to have it recognised that
disunction, or the ability to include terms and conditions for the mining phase in an
exploration agreement, is allowed by the Aborigina Land Rights Act, this would simplify
matters significantly for traditional owners, when giving consideration to consenting to an
exploration proposal.

compensation

The issue of recompense for access to land and exploitation of minerals was seen as very
important. The CLC submitted (sub. 38, p.11) that it was:
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.. concerned that the NT Government may not be maximising its royalty income, and
therefore the return to the community from the exploitation of publicly owned resources,
from existing projects on Aborigina land. In particular, the CLC is concerned that the NT
Government, which audits all of the companies (including the uranium companies with
respect to the Commonwealth royalties), may not be adequately auditing these companies. If
thisisthe case, then the flow of royalty equivalent income onto the ABTA will be affected.

The NLC echoed those concerns and went on to note (sub. 28, p.31):

It is instructive to note the total level of royalty payments made to indigenous peoples in
other countries such as America. The current maximum Australian statutory royalty level of
4 per cent for uranium is dramatically different to the royalty level of 12 per cent paid to
American Indian land owners. ... these agreements include other land-use payments.
Although these royalty and income amounts cannot be directly trandated into Australian
State and Federa royalty and tax regimes, they speak clearly of a great disparity between
financial arrangements made by Australian companies with indigenous peoples in Australia
and in other countries.

» roleof the NT Government in processing exploration applications

The Land Councils were critical of the NT Department of Mines' approach to and attitude towards
a number of issues, including its role in processing ELAs. The CLC commented (sub. 38, p.11)
that:

The NT Government appears to be guided by its ideological objection to Aboriginal land rights,
rather than an interest in the smooth operation of the procedures.

and (p.12) that:

Despite the fact that many of the companies applying for mineral exploration licences are
apparently only cursorily examined by the Department of Mines and Energy, the evidence
from CLC records indicates that the Department, and the Minister, take an inordinately long
time to give approval for companies to negotiate with the Land Council.

» exploration on land under claim

The NLC expressed concern at a new practice by the NT Department of Mines and Energy to issue
exploration licences on land under claim, thus removing the (prospective) right of veto and right to
compensation for damage done by exploration. The NLC suggested that there was a need for a
policy whereby either exploration licences were not granted on such land, or there was a
requirement that traditional Aboriginal owners have the right to negotiate fair and equitable terms
and conditions for both the exploration and mining phase as soon as the land is granted.
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* representation of traditional owners

The NLC considered that there were good reasons for setting up Land Councils to provide an
interface between Aboriginal owners and companies, rather than having agreements struck directly
between miners and local Aboriginal people. It contended (sub. 28, p.41) that:

It is also clear to most observers that without expert assistance being available to Aborigina
people, grossinequalities can, and in fact have, arisen in relationships between the parties.

The NLC further suggested (sub. 28, p.41) that:

Bridging of language and cultural gaps through co-ordinated multi-disciplinary officers
under Land Council direction gives an efficient and effective means through which
Aboriginal owners can enter into resource development and, with an unbiased attitude to the
issues of exploration and mining, can ensure an equitable resolution to all parties.

Some Aborigines, however, clearly felt that the existing processes (including having to be
represented by Land Councilsin any formal negotiations) did not give them the opportunity to put
their view. Andy Andrews submitted (sub. 13) that:

We are continually being misrepresented by the NLC. ... We have no lawyers representing
us, we have no white advisers. And the NLC and Sacred Sites Authority have the ear of the
[Commonwealth] Government and media, we are not being given afair go. | have written
many letters to Mr Hawke and have just recently received a reply from Gerry Hand and
Graham Richardson telling me the Jawoyns don't know what they are talking about, we and
the NLC know what's good for the Jawoyn people.

The Aboriginal and Torres Strait Islander Commission stated (ATSIC, sub. 178, p.5) that "it is well
known that some Aboriginal groups are dissatisfied with the existing major Land Councils and
wish to establish separate Land Councils or, in some cases, negotiate directly with explorers and
miners." ATSIC provided the Commission with documentation to support this claim, detailing
attempts by some groups of NT Aborigines to split from the current Land Councils and form their
own. Some of thisinformation is reproduced in Volume 4, "Dissatisfaction with Land Councils.

The Commission's view and conclusions

The views presented above largely revolve around arguments as to the allocation of property rights
- involving conflicting notions of equity or what is fair. The Commission has not sought to
guestion Commonwealth Government policy regarding Aboriginal land rights. It does seek to
make the operation of exploration and mining on Aborigina land under that system more efficient.

The granting of land rights and the power to deny access to Aboriginal land (considered necessary
to maintain the integrity of those rights) provides traditional Aboriginal owners with what
effectively amounts to de facto control of any minerals on their land (subject to a national interest
provision). In these circumstances, formal retention of Crown ownership of minerals creates a
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fundamental problem - the property rights over the mineral resources on Aboriginal land are ill-
defined (because of the potential clash between the exercise of de facto and de jure rights). As
formal owner of the minerals, the NT Government expects to receive an appropriate share of any
economic rent generated by mining projectsin the Territory (including mines located on Aboriginal
land). However, the right to say no to mining projects on their land means that traditional owners
are in aposition to extract some proportion of the economic rent from any mine established on their
land. Thishasled to the current situation where the mining company pays royalties on the minerals
mined to the NT Government (excepting uranium), and the Commonwealth pays an amount equal
to those royalties into the Aboriginals Benefit Trust Account. (However, as discussed above,
traditional owners currently receive only 30 per cent of these payments and this provides them with
a substantially smaller incentive to agree to mining than if, for example, all royalty equivalents
accrued to them as owners of the land.)

The Commission considers that the NT and Commonwealth Governments should investigate
transferral of minera rights on Aboriginal land to the traditional owners. The Commission sees
granting traditional owners de jure rights to any minerals found on their land as a possible solution
to a great many of the problems currently being experienced as a direct result of ill-defined
property rights.

The Commission's approach in this area is aimed at increasing efficiency by moving towards a
system of better defined property rights. Of course, should traditional owners be given de jure
rights over minerals, many of the Commission's recommendations in this area would become
redundant.

» effectiveness of land rights legislation

The holding of land rights by Aborigines may lead to smaller levels of mining (and more
particularly exploration) activity in the Territory, relative to those which would have occurred.
However, provided Aboriginal landowners face appropriate incentives, it would be wrong to
conclude from this that land and sub-surface resources were not being devoted to their socially
optimal use. In this sense, the Commission largely concurs with the Northern Land Council (sub.
194, p.4) that "the real test of the workability of the Aboriginal Land Rights (Northern Territory)
Act 1976 is not necessarily the amount of land under exploration, or the number of mines on
Aboriginal land in the Northern Territory, but rather the extent to which Aboriginal landowners are
ableto freely exercisetheir ability to withhold or grant consent for exploration and mining."

Notwithstanding the above fundamental disagreements, there was widespread consensus that the
existing system was not working as well as it might. In seeking possible solutions to these
problems, the Commission does not attach blame to any of the parties involved. The Commission
accepts, for example, the ATSIC contention (sub. 178, p.5) that "delays and disagreements in
negotiations occur for very many reasons - the situations are complex and it is difficult to attribute
“blame' to any one party..." Rather, this Commission has examined the system from the point of
view of the incentives provided by its basic features and the effects they have on the efficient use of
resources.
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» theright of veto

A number of Government inquiries have studied this question (see Box 4.1) and concluded that the
right of veto over what happens on and to their land is an essential part of Aboriginal land rights.
The Commission notes that while this represents a right not enjoyed by many other Australians,
some other land uses do carry aright of veto (eg private agricultural land in Western Australia or
land otherwise improved or developed such as land on which houses have been built).

Although existing arrangements give Aborigines specia rights over their land, these do not
constitute full property rights. For example, Aboriginal wishes can be overridden if the
Commonwealth Government decides that a development is in the national interest. There are also
examples (eg Jabiluka) where Aborigines have given consent to mining or may be willing to do so
(eg Koongarra) but government policy has prevented development going ahead. This effectively
means that Aborigines do not have exclusive decision-making powers over their land. The
Commission accepts that Aborigines should have aright to veto mineral development on their land.
This right of veto should be subject only to the normal exercise of the national interest powers of
the Parliament.

e once-only consent

The 1987 amendment to the Land Rights Act which removed the Aborigina right to withhold
consent at the mining stage was designed to shorten and improve the negotiation process, but has, if
anything, further strained negotiations. In making their decisions, traditional Aboriginal owners
must now take into account that they cannot prevent mining once they have agreed to permit
exploration - they can only negotiate terms and conditions. This means that traditional owners can
be more hesitant to allow exploration on their land.

Forcing Aborigina people to make agreements which are conjunctive (ie where exploration and
mining are consented to at the outset, with terms and conditions negotiable if the project proceeds

to the mining stage)5 substantially constrains the negotiating process. Negotiations without
artificial external constraints would seem far more likely to result in mutualy satisfactory
agreements which adequately address the main concerns of both Aborigines (eg not wishing to
consent to mining without any indication of what this might entail) and those of developers (eg
wishing to have at least some security of progressing to mining should exploration prove
successful).

The Commission considers that the right to explore on Aboriginal land should not be automatically
tied to the right to mine. Whether or not agreements made are conjunctive or disjunctive should be
up to0 the parties concerned.

S |f agreement between the parties cannot be reached within twelve months (unless extended by
mutual agreement) there is provision for conciliation and then arbitration - with the arbitrated
decision binding on Aboriginals but not on the mining company.
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e cancdllation of ELAS

Under the current system, if a Land Council refuses to consent to an ELA, there is a ban on further
applications for that land for five years, unless the Land Council or the Minister intervene. The
original applicant is the only one who can reapply, unless they assign the right to another party.

The Commission considers that if either the traditional Aboriginal owners or the prospective miner
declare that agreement cannot be reached over the terms and conditions of an exploration licence
(granted under normal procedures by the NT Government), the area should become available for
application by other parties should this be the wish of the traditional owners. This would provide
an opportunity for traditional ownersto dea with a company which meets their requirements.

Several participants argued against this proposal, claming that it could lead to
"unreasonable/unethical behind-the-scenes dealings between other companies and traditional
owners in an attempt to undermine the position of the first-in-time company (AMIC, sub. 229,
p.25). The Commission does not accept this argument. The proposa is simply providing
Aborigines with better-defined property rights and would increase the likelihood of genuine
negotiation on mutually acceptable terms.

The Commission considers that traditional owners should be able to specify the conditions under
which holders of ELAS can re-apply for permission, rather than have a legidatively determined
period of five years imposed upon them. Thus, if traditional owners wish to refuse permission to
explore for an indefinite period, they should be able to do so. Similarly, if they wish to refuse
consent to access to any of their land, they should be able to do so, rather than being required as at
present to make a decision over each and every ELA on their land. This would alow traditiona
Aborigina owners to stop mining companies from “humbugging' them into agreements (see
Volume 4, "Who speaks for the Jawoyn?, Item 2.€).

* representation of traditional owners

Another fundamental feature of the system is how traditional owners are represented. At present, it
is one of the functions of the Land Councils to represent traditional owners in negotiations with
proponents wishing to gain access to Aboriginal land.

The Commission believes that where an association (or other corporate body) is formed by
traditional Aboriginal owners, that association/body should be free to negotiate access agreements
directly with mining companies if that is the desire of the relevant traditional owners. In addition,
such bodies should be free to appoint any agent traditional owners choose to negotiate on their
behalf. (The South Australian Pitjantjatjara Land Rights Act 1981 provides an example of an
association of traditional owners negotiating on their own behalf.

The Commission wishes to stress that it is not advocating the abolition of Land Councils, or their
automatic exclusion from conducting negotiations on behalf of traditional owners. Rather, it agrees
with the Normandy Poseidon Group (sub. 224, p.15) that:
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... the Land Councils have a significant role to play as agents to the traditional Aboriginal
land owners, especially in the short term. We aso acknowledge that as communities
generaly improve their commercia skills, their need or desire for agents may diminish. The
legidlative appointment of Land Councils as agents for Aboriginal people may restrain or
inhibit development of commercial skills. To insist that Land Councils only can fill thisrole
is paternalistic.

In situations where there is an exploration licence application (ELA) made over an area that it not
under the responsibility of an association (or other body expressly formed to represent traditional
Aboriginal owners), then the relevant Land Council should determine who the traditional owners
are and accept instructions from them with respect to the conduct of negotiations (if any) with the
explorer.

In acclaiming the Indian Act in the United States whereby "rather than having some person or
organisation taking some act regarding mining which is then subject to tribal consent, this Act
simply provides that the tribe itself may make an agreement regarding mining if it wishes", the
Northern Land Council noted (sub. 28, p.22) that this reflected "the relatively advanced point that
Indian self-determination has reached in the USA in the last decade”. The Commission's
recommendations should be seen as providing the opportunity to move towards this situation.

« distribution of royalty equivalents

Under the current system, the royalty equivalents paid by the Commonwealth Government into the
Aboriginal Benefits Trust Account are divided as follows: the traditional owners of the land upon
which the mine is situated receive 30 per cent; the representative Land Council receives 40 per
cent; and the remaining 30 per cent is for the benefit of NT Aborigines generaly.

The Central Land Council has stated (sub. 193, p.11) that:

The intention of the distribution of monies under section 64 of the Aboriginal Land Rights
Act is to spread the financial benefits from mining activity on Aboriginal land to the entire
Aboriginal population of the Northern Territory. It was never intended that the
overwhelming proportion of the financial benefits was to be restricted to those traditional
Aboriginal land owners with mining on their land.

While this may well be true, it remains the case that the existing arrangements clearly reduce the
incentives for any one group to agree to exploration or mining on their land. As noted by the
Central Land Council (sub. 38, p.7), "traditional Aboriginal land owners are more willing to enter
into exploration agreements when they will receive an obvious and significant benefit from the
activity at minimum cost to their cultural values." The current funding share arrangements thus
represent an impediment to the efficient development of the mining and minerals processing
industries in the Territory. The Commission believes that the efficiency objective would be more
effectively served if the share of royalty equivalents received by traditional owners (the decision
makers) were to be increased.
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While increasing the traditional owners' share of royalty equivalents to 100 per cent would provide
the clearest signals for traditional owners to make efficient decisions, this would involve a
reduction in income for other NT Aborigines with uncertain effects. While the Commission can
see no reason why a group of Aborigines with a mine on their land should be forced to share the
proceeds with all other NT Aborigines, the Commission is not prepared to recommend changes in
this area. The Commission is confident, however, that increasing the share of royalty equivaents
going to traditional owners from 30 to 70 per cent will go a long way towards providing more
appropriate incentives for traditional owners to make the “best' land use decisions from their own
and the nation's point of view.

The Commission recommends that the share of royalty equivalents currently earmarked for the
administration of the Land Councils be paid to the Aborigines on whose land mines are established.

Some participants (eg ATSIC) were concerned that Aborigines who did not yet have mining on
their land would not have access to funds to finance exploration negotiations as they do now
because of the funding of Land Councils from mining royalty equivalents. This view is somewhat
difficult to reconcile with the statements by the NLC (sub. 194, p.12) that "already the Companies
meet the bulk of the Land Councils and traditional owners costs of negotiation”. It is difficult to
see why this would not continue under the Commission's proposal. For example, Associations
could make the provision of up-front funding for negotiations a pre-condition to any discussions at
all.

» funding of land councils

The Commission recognises that its recommended reallocation would deprive the Land Councils of
their current source of funds - mining royalty equivalents. The Commission can see no reason why
the ability of a Land Council to fulfil statutory functions - such as identifying who are the
traditional owners of particular tracts of Aboriginal land and assisting in land claims - should
depend on the level of royalty equivalents, which in turn reflect the level of royalties paid by
mining companies.

The Commission recommends that Land Councils - as statutory bodies with functions and
responsibilities conferred under Commonweadth legidation - be funded for their
functions/responsibilities (including identifying traditional owners of Aboriginal land and pursuing
land claims) from the Commonwealth Budget.

e payment of royaty equivalents

Since the Australian taxpayer would then be paying for the administration of the Land Councils on
top of the royaty equivalents, the Commission considers that the NT Government, which receives
the mineral royalties and gains most from mining, should shoulder some of the burden by funding a
proportion of the royalty equivalents. The split as between the Commonweath and NT
Governments could be negotiated in the context of the Grants Commission process.
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4.3 Situation in the States

This section provides a description of the current situation in each of the States with respect to
Aboriginal land rights. It then records, where these were expressed in evidence to this inquiry, the
views of the mining industry and Aboriginal groups. The Commission's views and conclusions
with respect to the situation in States concludes this section.

South Australia

In 1966, the SA Government was the first Australian government to grant Aborigines title to land.
The Aboriginal Lands Trust was established by the Aboriginal Lands Trust Act 1966. It was
created to ensure title to existing Aboriginal reserves remained with Aborigines; to receive mineral
royaty payments with which it could purchase more land; and to receive funds to enable
development of the lands vested in the Trust.

Large areas of land, predominantly reserves, (totalling 486,000 sguare kilometres by 1980) were
transferred to the Trust. The Trust leased the land back to the Aboriginal communities at nominal
rates for 99 year, repeatedly renewable, periods.

Under the Act, the Trust is able, with the Minister's agreement, to sell, lease or mortgage the land
vested in it. It may also develop the land, subject to the provisions of any Act relating to that land.
The sale of land requires the consent of both Houses of Parliament.

Minerals on Trust land remain the property of the Crown, but the SA Government and the Trust
have signed an agreement to the effect that the SA Government will pay the Trust an amount equal
to al royaltiesit receives from mineral developments on Trust land. The Trust has agreed to pay 50
per cent of these royalties to the Aboriginal groups which livein, or have association with, the area
being mined. Any moneys held by the Trust are to be used for the purchase of land or the
development and improvement of Trust land.

In the Aboriginal Land Trust Act 1966, special provisions were made for the North West Reserve.
This area could not be transferred to the Trust until a committee had reviewed the situation and
approved such a move, due to the strong traditional and emotional relationship the inhabitants had
with the area. Peterson (1981, p.120) comments that: "The Trust rightly believed that the people of
the North West Reserve might be opposed to having their land leased back to them, no matter on
what terms."

In 1975, the Minister advised the Trust that following consultations, he believed that the residents
did now wish to have the Reserve incorporated into the Trust. Seven separate Pitjantjatjara
communities grouped together to oppose the proposal, forming the Pitjantjatjara Council -
membership of which stretched to WA and the NT. The Council lobbied the Premier, proposing a
separate Land Trust for the North West Reserve. The Aboriginal Lands Trust was concerned that a
dangerous precedent could be set if that option was accepted.

Following the recommendations of the Pitjantjatjara Land Rights Working Party, the Pitjantjatjara
Land Rights Act 1981 was passed.
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The major political significance of this Act ... is that it is the first negotiated land rights
settlement in Australia. ... The Act sets up a corporate body known as the Anangu
Pitjantjatjaraku. The functions of this body are to establish the wishes and opinions of
traditional owners in relationship to the management of their land and to seek, where
practicable to give effect to them; to protect their interests in the land, to negotiate with
people wanting to use or gain entry to the land, and to administer the land. (Peterson, p.121)

The North West Reserve and some adjacent land (some 100 000 sguare kilometres) was transferred
to the Anangu Pitjantjatjaraku (AP). Although the land is held in fee simple, it cannot be sold or
compulsorily acquired, resumed or forfeited, nor is land tax payable on it. All non-Pitjantjatjara
people, except police, must apply for permission to enter the land. Prospective miners must first
seek the approva of the Minister of Mines and Energy. If successful, they must then ask the AP,
who have three options. unconditional permission; permission subject to conditions; or refusal. If
the applicant feels aggrieved by the AP's decision or conditions, they may appeal to the Minister,
who will appoint an arbitrator (cleared by the AP). The arbitrator's decision is binding on all
parties, including the Crown.

Statutory minera royalties are paid into a fund maintained by the Minister for Mines and Energy.
These funds are divided evenly into three parts and distributed to the AP, the Minister for
Aboriginal Affairs for the benefit of SA Aborigines generally, and a to general State revenue. The
AP can negotiate royalty payments with the companies above the statutory levels, but these must
seem proportiona to the disturbance caused to the people and land.

In 1984, similar legidation provided for Aboriginal ownership of some 76 000 square kilometres of
Maralinga lands.

It isinteresting to note that:

The legidation creates no land claims procedures. The consequence of this is that, at
present, Aborigines in the State have no right to, and no right to apply for, additional land.
Whether further land is granted to Aborigines will depend entirely on the policy of the
government of the day. (McNamara 1986)

The State government was recently considering appropriate action following the report of areview
of the Aboriginal Lands Trust Act 1966.

Views of the mining industry

In response to the Commission's draft report, AMIC commented (sub. 229, p.25) that "the report
should have focussed on the reasons for access problems in South Australia, not just the Northern
Territory, given the large proportion of that State to which exploration access is effectively
denied.”

New South Wales
In NSW, land transfer of title to Aboriginal Land Councils under the Land Rights Act 1983

includes title to any minerals (except gold, silver, coa and petroleum), unless prior mining
authorities or licences exist. However, the small area of Aboriginal land in the State (0.06 per cent)
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and the fact that NSW is considered to have already been largely explored for minerals has meant
that resolving conflicts between Aboriginal land rights and mining interests has not been a major
issue.

Aboriginal views

The NSW Aboriginal Land Rights Act 1983 provides for transfer of the minera rights to
Aboriginal ownership of any claimed land, excepting gold, silver, coal and petroleum. Control over
exploration and mining for al other minerals on Aboriginal land in the State is vested in the Local,
Regional and NSW Land Councils. The NSW Aboriginal Land Council commented (sub. 86, p.7)
that these exemptions are significant, given "... coal is NSW's primary mineral. Also exempt are
mining authorities, permits or licences that were in force before the land became Aboriginal land
under the Act." This is aso significant, because (p.5) "Almost without exception, any mineral
prospects [in the State] have been located and licensed.”

Although acknowledging their unique position with respect to mineral ownership, the NSW
Aboriginal Land Council considered it inequitable that coal, gold, silver and petroleum were
exempted. Moreover, the Council considered that little provision for protection of Aborigina
interests existed for lands not vested in Aborigina Lands Councils, citing the adverse effects of the
Baryulgil asbestos mine - through health risks to workers, the creation of an environmental hazard,
and subsequent disruption to the community when relocation was required - as an example of
where the needs of Aboriginal communities were not met.

Queendand

Legislation passed in 1982 allowed Aboriginal community councils on reserves to gain Deeds of
Grant in Trust over reserve lands. This legidation was strengthened by the Aborigines and Torres
Srait Islanders (Land Holding) Act in 1985. The Act provides for individual ownership of trust
areas for residential or commercial use.

In a 1989 pre-election policy statement, the Labor Party proposed granting inalienable freehold title
to trust areas and royalty payments from mining on Aboriginal reserves. These proposals are yet to
be implemented.

Aboriginal views
The Queendand State Office of ATSIC submitted (sub. 91, p.2) that:

Queensland has been dow to recognise traditional rights to land and has largely relegated
Aborigines and Islanders to the back blocks. Most of the Queensland legislation currently in
place does little to acknowledge any cultural differences. Consultation, participation in land
use decisions, lack of land rights, insecurity of tenure and no provision for royalty payments
are very real concerns of Queensland Aborigines and | slanders.

The Aboriginal Co-ordinating Council (sub. 36) also said that Aboriginal groups and communities
in Queensland had not received satisfactory protection from mining activities on their land. The
Council called for changes in the recognition of Aboriginal rights via extensive amendments to the
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Mineral Resources Act 1989 to cater for the rights of veto and requirements to consent by
Aboriginal and other landowners throughout Queensland. It suggested that the effects on the
mining industry of such reforms, by forcing mining companies to negotiate with Aborigines, would
be:

... amore committed involvement in social, cultural and environmental compensation both
financially and morally and will require a more determined effort on their behalf to come to
suitable agreements through negotiations with Aboriginal communities and people in
Queendland.

The Tharpuntoo Legal Service Aboriginal Corporation believes (Tharpuntoo, sub. 188, p.13) that
the current situation in Queensland means that "Aboriginal consent is virtualy irrelevant to most
current projectsin Cape York", but note (p.4) that:

[Mining companies] generally make an attempt to secure the approval of the Aboriginal
people concerned - or whom they perceive to be concerned. Unfortunately mining company
staff - and staff of many government departments - are ill-equipped to carry out such
consultation, not only because of alack of knowledge of Aborigina culture, but also due to
their position vis-a-vis the community and the complex relations of domination and power
which exist between the two. ... Equally, Aboriginal communities in Cape York are ill-
equipped to enter into such negotiations due to the lack of legislated and suitably funded
bodies capable of representing their interests.

Tharpuntoo commented (sub. 188, p.3) that:

Recent conflicts between Aboriginal communities and mining companies in Cape Y ork
Peninsula may be attributed to the absence of any structured framework for negotiation and
the structural disadvantage of Aboriginal people in their negotiations with miners, rather than
opposition to mining per se.

and concluded (pp. 12-13) by saying:

It is becoming clear that the adversary stance taken by most Aboriginal groupsin Cape Y ork
is a result of severe asymmetries in power and in access to resources in negotiation.
Paradoxically a stronger bargaining position for Aboriginal traditional owners may well lead
to a more positive stance and a greater willingness to accept mining or development. ... The
issue is not more or less mining but Aboriginal consent to mine and degree of control over
the impacts of mining. Thus some projects currently going ahead in spite of Aboriginal
opposition may go ahead with Aboriginal support while others may be retarded or prevented.
This may perhaps result in a net increase in mining and development activity but it could
also lead to a decline, accompanied in either case by a vast improvement in the quality of
relations between the industries concerned and Aboriginal communities.

ABORIGINAL 75
PROPERTY RIGHTS



Western Australia

The WA Aboriginal Affairs Planning Authority described (sub. 201) the WA situation as follows:

Government policy since 1986 emphasizes the provision of 99 year leases to Aboriginal
communities resident on Aboriginal lands or responsible for any particular project taking
place on that land. Access for mining and exploration necessarily requires the agreement of
the Ministers for Mines and Aboriginal Affairs. The Minister for Mines has the power to
issue alicence or lease under the Mining Act against the recommendation of the Minister for
Aboriginal Affairs, but the latter retains control over entry. Aboriginal groups hold a central
role in the decision making process through the consultation requirements of the AAPA Act,
and their legal standing created by the issuing of a 99 year lease. Although consultation is
required with Aboriginal people, and the Aboriginal Lands Trust must recommend in
accordance with the Aboriginal communities' wishes, there is no power of veto on the part of
those Aboriginal land holders. [On Aboriginal reserves] an entry authority issued for
exploration purposes does not create any right of renewa for subsequent mining. Any
statutory fees and royalties paid to the WA Treasury for mining and exploration on
Aboriginal land are paid to the Aboriginal Lands Trust according to a complex formula
[basically payments up to $100 000 are fully paid to the Trust, while for payments exceeding
that figure, $100 000 plus a percentage of the excess, which decreases as the excess
increases, is paid to the Trust].

Views of the mining industry

The Association of Mining and Exploration Companies (AMEC) expressed concern at the
situation in Western Australia where, although minerals on reserves set aside for the use and
benefit of Aborigines belong to the Crown, titles to explore for and to develop these
resources require the consent of the landholders. AMEC considered that this gave the
Aboriginal owners de facto ownership of minerals and veto over exploration and mining.
AMEC claimed (sub. 15, p.29) that "irrespective of whether these negotiations are
successful, they are enormously expensive in terms of time and resource, for companies
wishing to explore this category of land.”

Stockdale described (sub. 43, p.3) its experience of delays in gaining approva for access to
Aboriginal reservesin Western Australia:

It has taken us 3 years to gain access for exploration in the Forrest River Aboriginal Reserve
from the time that the community indicated its agreement to the continuation of period of
exploration which had run every year from 1980 to 1986. ... we tried for several yearsin the
early 1980s to gain access to Jigalong Aboriginal Reserve. Again in the Jigalong application,
the Aborigines themselves had agreed to Stockdale working in the Reserve but the [WA]
Aborigina Affairs Department was unable to convert the Aborigines agreement to formal
consent under the Aboriginal Affairs Planning Authority Act.
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Aboriginal views

The WA Aboriginal Affairs Planning Authority raised (sub. 201) a number of concerns, including:

It is inaccurate for mining companies to argue that access is prevented by Government
Aboriginal Affairs agencies. Companies do not have either the skills or the objectivity to
assess whether there is support from Aborigines for a particular exploration program. To speak
of awhole community being in agreement, as Stockdale asserted in the Forrest River example,
isto overlook the complexities of Aboriginal relationshipsto land;

Aborigina communities in WA living on Aboriginal land the subject of mining interest
generally hold the view that any royalties should be payable directly to them,

While this is a reasonable view the AAPA and the Aboriginal Lands Trust is keen to ensure
that the benefits are spread more widely. There are some communities without a large land
base, but which are manifestly affected by mining (eg Aborigina fringe dwellers in
Kalgoorlie); and

Since the power of veto over mining does not rest with Aboriginal communities, direct
negotiations between communities and miners would be a somewhat one sided affair.

The Aboriginal Legal Service of WA is concerned that:

(Transcript, p.1997) the AAPA does not adequately determine the wishes of the communities
because there has been a lot of communication problems between the Minister for Aboriginal
Affairs and the Aboriginal community, and the whole process is only as good as the
consultation that goes on between the AAPA and the Aboriginal community. In alot of cases
all that communication represents is a letter from the AAPA to the Aboriginal community.
Often that letter is simply misplaced or lost and then there might be a follow-up in 12 months
time. When aresponse is given to that letter then that is basically in alot of cases al that ends
up going back to the Minister for Aboriginal Affairs, so it isjust aseries of correspondence;

(p.2008) mining companies prefer sacred site identification surveys, which locate all the sites
on the relevant area. This method, they claim, runs contrary to Aboriginal culture, since the
location and nature of sacred sites has to remain secret otherwise its significance is lost. They
propose the adoption of “work area clearance' - where the exploration/mining company submit
a description of the area they wish to work in to the Aborigines, who can either clear the areaas
free of sites, or advise that they don't wish that area (or parts within) to be interfered with.
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They proposed that:

o (Transcript, p.1995) if Aboriginal people have the opportunity of information and being able to
enter into agreements on an equity basis that on the basis of having that capacity of saying yes
or no, that generally speaking Aborigina people have demonstrated that they are not opposed
to mining development or commercial development generaly;

* (p.1996) a process heeds to be developed that identifies who are the right people to speak to,
both in terms of traditional owners and custodians, but also a process that enables a mechanism
for discussions to take place;

* (p-2002) there needs to be some degree of consistency in terms of formal guidelines so that
everybody knows what the ground rules are and what their obligations are, and that Aboriginal
people can know there is a process they can rely on if they have got some concerns about the
development. That they are able to express - and able to assert - what they believe are their
rights to defend or deny development occurring. They believe this would lead to greater
efficiency within the mining industry;

* (p-2006) that a number of the problems now being experienced could be addressed by some
form of legidation which requires negotiation between mining companies and Aboriginal
communities and sets up a procedure where Aboriginal communities and groups can be notified
about development of exploration or mining on their land.

Tasmania

In January 1989, the Tasmanian Government confirmed that it would not be introducing Aborigina
Land Rights legislation. It offered to protect sites of major significance to Aboriginal communities
under the State's National Parks and Wildlife legislation.

Australian Capital Territory

About 400 hectares of land at Jervis Bay in the Australian Capital Territory was granted to the local
Aboriginal community in 1987 under the Aboriginal Land Grant (Jervis Bay Territory) Act 1986.
Thiswas the first land grant made under Commonwealth legislation outside the Northern Territory.

The Commission'sview and conclusions on the situation in the States

Aborigines generally have a special relationship with the land and strongly desire to control access
to their traditional lands. Lack of such control in some States, combined with the absence of a
suitable framework for miners and Aborigines to use in their negotiations, appears to be causing
unnecessary and lengthy delays (eg before companies know whether they will be permitted access
to certain areas).

Common themes run through various submissions regarding Aboriginal property rights in the
States:

» Aborigines are generally not opposed to exploration and mining per se - they are opposed to not
being in contral of what happens on and to their land (or what they regard as their land);
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» thereisan agreed need to have the ground rules regarding access to land clearly established (eg
viathe enactment of atransparent process of negotiation).

The Commission believes that if the property rights of the various parties were more clearly
defined, it would lead to a more efficient interaction between Aborigines and the mining industry
generaly. Inturn, this could be expected to lead to the more efficient development of the mining
and minerals processing industries.
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4A  History of Aboriginal Land Rights in Australia

This attachment details the history of Aboriginal land rights in Australia from federation to
the present day. It particularly focuses on the Northern Territory situation, but does provide
some background on events in the other States and Territory. Its purpose is to provide a
factual basis for much of the discussion of Aboriginal land rights elsewherein this report.

4A.1 Background

When the Australian Constitution came into effect in 1901, responsibility for Aboriginal affairs
was considered a matter purely for State Governments.

Section 51(xxvi) of the Constitution, in its original form, stated:

The Parliament shall, subject to this Constitution, have power to make laws ... with respect to
... the people of any race, other than the aboriginal race in any Sate, for whom it is deemed
necessary to make special laws. (Emphasis added.)

A subsequent High Court interpretation of Section 51(26) ensured control over Aboriginal affairs
remained with the States. Forrester, however, proposes that this "specia laws' power was not, as it
would appear to be, a provision through which beneficial laws could be enacted for minority
groups. It was designed to allow the Commonwealth to introduce discriminatory legislation against
foreigners in an attempt to deal with the perceived threat of excessive European influence in

Australial

The Commonwealth was fully responsible for the territories, however, and in 1910 it introduced the
Northern Territory Aboriginals Act, followed by the Aboriginals Ordinance in 1918. One section
of the latter specifically prohibited holders of miners rights from entering Aboriginal reserves. This
reflected the influence of the Special Commissioner and Chief Protector of Aborigines in the
Territory, Baldwin Spencer, who strongly advocated a policy of preservation and protection of
Aborigines. In 1939, the Mining Ordinance was passed. This prevented the granting of mining
leases on NT Aboriginal reserves, doubly excluding miners from these reserves. Coupled with
dramatic increases in the size of Aboriginal reservesin the NT between 1920 and 1940, this meant
miners were excluded from alarge part of the Territory.

In practice, however, this was not aways the case. In 1932, gold was discovered in and around the
Warramunga Aboriginal reserve near Tennant Creek. Miners exerted pressure for three years upon
the NT Administrator to have the reserve revoked to allow gold mining to commence. In July 1935
the old reserve was revoked and a new Warramunga reserve was created on an area of vacant
Crown land that was effectively useless to the Aborigines since it had no adequate water supply.
The implications of this action were far reaching.

1 For further explanation, see Forrester G. 1986, p.738.
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... this revocation of a proclaimed reserve and the absence of compensation for Aborigines
from the subsequent mining of gold had an important influence on policy decisions when the
question of mining on Aboriginal reserves next arose in 1951 (Altman 1983, p.4).

In 1951, with responsibility for administration of the Northern Territory transferred to the new
Department of Territories, there was a magjor shift in Aboriginal policy from preservation and
protection to assimilation. It was now considered best for Aborigines to be completely incorporated
into (white) Australian society. Altman (p.5) notes that:

The crucial point is that the policy swing to assimilation suddenly equated the welfare of
Aborigines with the welfare of the whole Australian population, and conversely, what was
good for Australia was good for Aborigines. The policy of protection had maintained as a
central assumption the tenet that the establishment of (mining) towns adjacent to
concentrations of Aboriginal population would have disastrous effects on those populations.
With the change in policy, towns were viewed positively as a possible instrument of
assimilationist policies.

With assimilation as the goa, mining on Aboriginal reserves could now be seen as having a
positive impact through interaction and employment opportunities. The Northern Territory
Administration pressured Federal Cabinet until they decided to alow mining on reserves, but only
under a number of conditions: firstly, that mining proposals be subject to personal approval by the
NT Administrator; secondly, that the ad valorem royalty rate of 1.25 per cent recommended by the
NT be doubled to 2.5 per cent; and thirdly, that special conditions apply to the issue of mining
leases on Aborigina reserves that ensure reasonable protection of the Aborigines' interests and
welfare.

These conditions implied that Cabinet believed the NT Administrator should only approve a small
number of mines on Aborigina reserves. Those mines allowed would need to have significant
deposits and be highly profitable to be able to pay the increased royalty rate. The conditions
reflected the fact that one of the important reasons behind Cabinet's decision was to further
“national interest’, and small mining operations could not be regarded as satisfying this
requirement.

In order to sell the idea to the public, the Government introduced two important innovations.
Firstly, royalties extracted from mining on Aboriginal reserves were to be directed for the
collective benefit of Aboriginalsin the NT. Secondly, a trust fund would be established where all
such royalties were to be deposited. These royalty payments would be in addition to normal
funding for Aboriginal welfare and as such would be a defence against possible public criticism of
the decision to alow mining on the reserves. While assimilation was the main objective of
Aborigina policy, royalties were seen as rent for the use of land, since the minerals still belonged
to the Crown. It was not until 1963 that the question of compensation for disruption of lifestyle
arose.

As it happened, the first mine on an Aboriginal reserve in the NT did not commence operations
until 1965.
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In 1967 areferendum was held to amend the Consgtitution to give the Commonwealth Government
the power (concurrently with the state governments) to legislate for Aboriginals and Torres Strait
Ilanders. Some 90 percent of Australians voted in favour of the amendment. Although the
Commonwealth now had the power to legislate for Aborigines in the States, it appeared unwilling
to encroach upon what had always been a State responsibility.

4A.2 Aboriginal Land RightsLegislation in the NT

The main event that encouraged the introduction of land rights legidation in the NT was the
hallmark court case Milirrpum and others v. Nabalco and the Commonwealth, in which Aborigines
attempted to have mining at Gove halted by the Northern Territory Supreme Court in 1970. The
Yirrkala Aborigines claimed that the Crown had no right to negotiate for the mining of Aboriginal
land by Nabalco without the consent of Aborigines and without any direct compensation to
traditional owners. Mr Justice Blackburn determined that according to Australian law as it stood,
there was no communal native title to land. He decided that the Yirrkala clans had no proprietary
rights to the land in the Gove area. The Yirrkala had achieved a moral victory, however, arousing
public interest in the issue of Aboriginal land rights.

In response to this public interest, the Liberal-National Country Party Government, with the 1972
election looming, proposed giving Aborigines some title to land on reserves through genera
purpose leases. Whitlam, the leader of the Opposition at the time, promised that if Labor were
elected, inalienable freehold and community ownership of land in perpetuity would be offered to
the Northern Territory Aborigines. Following Labor's general election win in December 1972, there
was a freeze on the granting of exploration licences on Aborigina reserves in the NT. An
Aborigina Land Rights Commission, headed by Mr Justice Woodward was established to report on
the appropriate means to recognise and establish the traditional rights and interests of the
Aboriginesin land in the Northern Territory.

Woodward presented two reports, one in 1973, the other in 1974. One of the recommendations of
the first report was to establish Interim Land Councils to represent Aboriginal viewpoints before
the Commissioner. These Land Councils argued that land rights were not complete without
corresponding full mineral rights. The mining industry lobbied to restrict Aborigines to the same
limited mineral rights as all other Australians. Woodward decided that minerals and petroleum on
Aboriginal land should remain the property of the Crown. He did, however, accept that denying
Aborigines the right to prevent exploration on their land would be to deny them the reality of land
rights. He recommended that Aborigines have the power of veto over exploration on their land -
but with two limitations: firstly that the veto could be overridden by the government in a case
where “national interest' required such an action - this decision had to be approved by both Houses
of Parliament; secondly, the power of veto applied only to exploration - there was no way
Aborigines could prevent the mining phase of a project once they had permitted the proponents to
explore.

This meant that miners would have to negotiate directly with the Aborigines for consent to mine on
Aboriginal land, whereas before they had negotiated only with the Commonwealth or Northern
Territory Administration. Woodward also recommended that the mining companies negotiate an
appropriate level of roydty payment with the Aborigines. Forseeing possible
bargai ning/communication problems, Woodward recommended that regional land councils conduct
al negotiations on behalf of the traditional owners.
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With a principle of “prior interest' in mind, Woodward suggested that mining companies who held
exploration licences over parts of Aboriginal land prior to the 1972 freeze on exploration licence
grants would not be subject to Aboriginal veto, although they would still be required to negotiate a
compensatory agreement with the land council.

At ameeting of the Australian Aborigina Affairs Council in 1973, Whitlam, the Prime Minister at
the time, proposed that the Commonwealth take over State responsibilities in Aboriginal policy and
planning. All States except Queensland accepted the offer and the Commonwealth Department of
Aboriginal Affairs was established to be a central authority for policy administration.

However, when disputes concerning Aboriginal land rights arose, the Commonwesalth Government
till hesitated to override the States. Nieuwenhuysen (1980, p.13) proposes that:

... it may be that the apparent unwillingness of the Federal Government to override state
governments rests on the practical consideration that all the basic services (health, education,
police, general welfare, and so on) are provided by state government instrumentalities.
Without assuming that they would continue to be provided by a state it would be difficult in
practice for the Federal Government to guarantee their continuity.

Helped by lawyers employed by the Interim Northern Land Council, Woodward proposed drafting
instructions for NT land rights legislation. The Whitlam government accepted the vast mgjority of
the recommendations of the Commission and closely followed Woodward's drafting instructions in
preparing the Aboriginal Land (Northern Territory) Bill. This bill was read once in Parliament in
October 1975, but the double dissolution of Parliament in November of that year prevented it from
progressing any further.

The Liberal-National Country Party coalition that was elected in December of 1975 had promised
to pass the land rights legislation. The coalition's version, the Aboriginal Land Rights (Northern
Territory) Act 1976, was passed on 9 December 1976.

4A.3 TheAboriginal Land Rights(Northern Territory) Act 1976

The Act was proclaimed on Australia Day, 26 January 1977, and contained provisions for:

» the creation of Aboriginal Land Trusts to hold title to Aboriginal land and the grant to these
Land Trusts of inalienable freehold title to NT Aboriginal reserves and some other land,;

» Land Councils to act as agents for the traditional owners with respect to land matters, and to
negotiate terms and conditions of exploration and mining, with an independent arbitrator if
agreement cannot be reached;
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» the Commonwealth to pay amounts equivalent to the minera royaties it (or the NT
Administration) received into the Aboriginals Benefit Trust Account (ABTA) from
Consolidated Revenue. ABTA funds to be distributed in the following way; 40 per cent of the
statutory royalties was to be divided on a proportional basis to the Land Councils as genera
funds, 30 per cent of the royalties received from each project was to be paid to the Land
Council in whose district the mine was located and were intended for the community affected,
and the residual (30 per cent) was divided between (i) payments to benefit NT Aborigines as a
whole, (ii) payments to cover administrative costs of the Trust Account, and (iii) payments to
assist Land Councils to cover their expenses if they were not able to do so from the other
payments.

There were a number of important differences between the (Liberal-National Country party's) Act
and the Labor Bill - which had more closely followed the recommendations of the Woodward
Commission. The main differences were:

» The provisions alowing for land claims on the basis of need were deleted. The new Act
restricted Aborigines to traditional land claims only, and required proof of traditional
ownership in al claims except for existing reserves or Missions.

» The Aboriginal veto could be overridden by the Federal Cabinet, rather than the proposed
requirement of consent by both Houses of Parliament.

» Statutory royalties were not channelled through the land councils, as Woodward had suggested,
but into an Aboriginals Benefit Trust Account (ABTA). The Commonwealth agreed to pay
ABTA amounts from Consolidated Revenue equal to any royalties received by the
Commonwealth or the Northern Territory government in respect of a mining interest on
Aboriginal land.

» The new Act left a range of matters, including the protection of sacred sites, control of entry
onto Aboriginal land or waters and the designation of Aboriginal rights with respect to pastoral
properties, to be determined by the NT Legidative Assembly through complementary
legislation. The NT Assembly subsequently passed two Acts;

- the Aboriginal Land Act 1978, which made it an offence for any non-Aboriginal to
enter or remain upon Aboriginal land. A permit may be issued by the Land
Council, the traditional owners or in some circumstances by the Minister. The NT
Government can aso declare the seas for two kilometres around Aboriginal land
closed.

- the Aboriginal Sacred Stes Act 1978, which established the Aborigina Sacred
Sites Authority, whose functions include the registering, evaluating, recording and
protecting of sacred sites.

4A.4  Amendmentsto the Aboriginal Land Rights (Northern Territory) Act 1976

The Act has been amended numerous times since its proclamation in 1977.
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In 1978, it was amended to introduce the recommendations of the Ranger Uranium Environmental
Inquiry and to ensure that the process established by the Commonwealth would continue once the
NT achieved self government.

The Act was amended in 1980 in response to disputes arising from the implementation of
agreements made under the original Act. The ownership of minerals was clarified, as was access to
“public’ roads.

In 1984, the Act was amended to appoint a second Aboriginal Land Commissioner to accelerate the
process of determining the validity of land claims.

Following a review of the Act by Mr Justice Toohey in 1983, a series of amendments were
introduced into Parliament in two separate Bills that were passed in 1987. The Department of
Aboriginal Affairs (DAA) listed (1986-87, p.29) the main features of the amendments as:

» amodified "veto' provision at the mining exploration stage, which will enable Aboriginals to
protect areas of cultural significance;

» arequirement for Aboriginals to decide on exploration proposals within a limited time (usually
12 months). If Aboriginals reject an exploration proposal, then no further applications may be
made for five years. If Aboriginals accept an exploration application then there can be no
exercise of the "veto" for mining proposals arising from this exploration application;

» arequirement that disagreement over terms and conditions for exploration, or for a subsequent
mining proposal, should be referred to an arbitrator who would have power to determine the
matter;

» acut-off date for the lodgement of land claims; and

» the exclusion from land available for claim of land set aside for a public purpose (including
stock routes and stock reserves).

O'Faircheallaigh, in discussing these recent amendments, wrote (1988) that:

Aboriginal people have retained a right of veto over mineral development on their land
through their ability to prevent exploration and so mining, but their position has been
weakened in two important ways. First, they must now decide in principle whether to allow
mining at a very early stage of the mineral development process, and consequently at atime
when very little information is available on any potential mining project. Second, unless they
reject exploration outright they may become subject to arbitration procedures whose
outcome, however undesirable from their perspective, is binding on them but not on the
mining company with which they are dealing. The only major gain for Aboriginal peopleis
the guarantee that they can prevent further applications for exploration on their land for five
years at a time, a significant consideration given their frequent complaints regarding the
persistence of mining companies seeking access for exploration.
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4A.5 National Aboriginal Land Rights Legidation

In February 1985, the Commonwealth released its Preferred National Land Rights Model. This
paper contained proposals the Commonwealth suggested could form the basis of nationa
Aboriginal land rights legislation.

The model's basic characteristics are;

inalienable freehold title to Aboriginal land;
all Aboriginal Reserves and missions available for direct grant;
al vacant (unused and unallocated) crown land available for claim,;

claims could be made on the basis of traditiona entitlement, historical association long-term
occupation or use, and for certain specified purposes such as the needs of town campers;

an independent tribunal to hear claims, taking the views of all affected parties into account, and
making recommendations to Government for afinal decision;

al legitimate prior interests in land the subject of a grant would be protected,;
provision for the granting of “living area’ excisions from pastoral properties;

Aborigines would be able to exercise control over who went on their land, but not to the extent
of withholding consent to mineral exploration and development. They could argue against
exploration at the independent tribunal, and negotiate terms and conditions;

Aborigines would be entitled to compensation for damage or disturbance to their land through
mining royalty equivalents, the proportion to be determined by the Government;

the protection of sacred sites would primarily be a State responsibility, with a Commonwealth
Authority to intervene if the States lack appropriate levels of protection. Declaration and
protection of sacred sites would not be open to negotiation with respect to mining, exploration
or any other activity, except in cases of nationa interest.

The Minister for Aboriginal Affairs at the time, Mr Holding, said it was intended that extensive
consultation on the model would commence as soon as possible with State and Territory
Governments, as well as Aboriginal, mining, rural and other interest groups . The proposed national
legidlation was intended to be capable of operating concurrently with compatible State legislation -
adding rights to existing legislation where necessary and overriding them if they were
incompatible.

The Government's model was not warmly received by Aborigines or the mining industry. The
proposed guidelines for national legislation went too far for the mining industry and not far enough
for Aborigines. The Government also encountered strong opposition to its model from a number of
States, and consensus seemed improbable.
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In March 1986, Mr Holding reaffirmed the Commonwealth's support for the principles contained in
its "Preferred National Land Rights Model', but announced that the Commonwealth would prefer
land rights to be implemented by State initiatives consistent with those principles, rather than by
overriding national legidlation. This was seen as bowing to lobby pressure and the Opposition,
although agreeing with the principle of a State approach, claimed the Government had failed to
honour previous commitments.

However, as Forrester (1986, p.745) points out:

The present regime of Aboriginal land rights in Australia, while abhorrent to those who feel
that only with the exercise of the Commonwealth's undoubted power to enact overriding
national legislation will effective land rights be achieved, rests on solid constitutional
grounds. The Australian constitutional structure permits the Commonwealth Government to
enact land rights legislation for the Northern Territory, to negotiate with the States for State
legislation furthering the objectives of the “preferred model’, and to wait in the wings with
national land rights legislation should the various States actions prove inadequate.

The Commonwealth Department of Aboriginal Affairs (DAA 1988-89, p.13) believes that a State-
by-State approach to land rights is more appropriate than national legislation:

This approach acknowledges the different land needs of Aborigina and Torres Strait
Islander people in the different States and recognises the progress being made by State
Governments towards the provision of secure land tenure for Aboriginal and Torres Strait
Islander people.

4A.6 TheHeritage Protection Act

The Aboriginal and Torres Strait Islander Heritage Protection Act (the Heritage Protection Act)
was introduced in 1984 as interim legislation to complement existing Aboriginal legidation. It was
to be alast resort for situations where State or Territory laws did not provide appropriate protection
or preservation of significant Aboriginal areas and objects.

The Act gives the Minister, and authorised officers, power to intervene by way of a
declaration. Where negotiations and mediation fail, a declaration may be used to preserve
and protect the place, area or object for a specified period. The Act cannot be used to grant
permanent forms of protection or to transfer title to the Crown or to Aboriginal applicants
other than where the abjects are Aborigina remains and are accepted by Aboriginals with an
interest in those remains.

During the period of a declaration, the Commonwealth will use the opportunity to negotiate
for longer-standing arrangements, which may provide improved Aborigina control and
protection over significant places and areas (DAA 1986-87, p.30).
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The Heritage Protection Act was amended in 1986 to remove the section relating to its expiry after
two years.

Since 1986, the Commonwealth Government has been monitoring the progress of each State in
improving the welfare of Aboriginal and Torres Strait Islander people, using the Heritage
Protection Act when the level of protection offered is not considered satisfactory. The introduction
of national land rights legislation is off the Commonwealth agenda for the time being.

4A.7 State Aboriginal Land Rights Legidation

In the absence of Commonwealth legislation, various States have introduced measures to secure
land for Aboriginal communities:

South Australia
The SA caseisinteresting since it is often proposed as a better system than that of the NT.

In 1966, the SA Government was the first Australian government to attempt to grant Aborigines
title to land. The Aboriginal Lands Trust was established by the Aboriginal Lands Trust Act 1966.
It was created to ensure title to existing Aboriginal reserves remained with Aborigines; to receive
mineral royalty payments with which it could purchase more land; and to receive funds to enable
development of the lands vested in the Trust.

Large areas of land, predominantly reserves, (totalling 486 000 square kilometres by 1980) were
transferred to the Trust. The Trust leased the land back to the Aboriginal communities at nominal
rates for 99 year, repeatedly renewable, periods.

Under the Act, the Trust is able, with the Minister's agreement, to sell, lease or mortgage the land
vested in it. It may also develop the land, subject to the provisions of any Act relating to that land.
The sale of land requires the consent of both Houses of Parliament.

Minerals on Trust land remain the property of the Crown, but the SA Government and the Trust
have signed an agreement to the effect that the SA Government will pay the Trust an amount equal
to all royaltiesit receives from mineral developments on Trust land. The Trust has agreed to pay 50
per cent of these royalties to the Aborigina groups which livein, or have association with, the area
being mined. Any moneys held by the Trust are to be used for the purchase of land or the
development and improvement of Trust land.

In the Aboriginal Land Trust Act 1966, special provisions were made for the North West Reserve.
This area could not be transferred to the Trust until a committee had reviewed the situation and
approved such a move, due to the strong traditional and emotional relationship the inhabitants had
with the area. Peterson (1981, p.120) comments that: "The Trust rightly believed that the people of
the North West Reserve might be opposed to having their land leased back to them, no matter on
what terms.”
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In 1975, the Minister advised the Trust that following consultations, he believed that the residents
did now wish to have the Reserve incorporated into the Trust. Seven separate Pitjantjatjara
communities grouped together to oppose the proposal, forming the Pitjantjatjara Council -
membership of which stretched to WA and the NT. The Council lobbied the Premier, proposing a
separate Land Trust for the North West Reserve. The Aboriginal Lands Trust was concerned that a
dangerous precedent could be set if that option was accepted.

Following the recommendations of the Pitjantjatjara Land Rights Working Party, the Pitjantjatjara
Land Rights Act 1981 was passed.

The major political significance of this Act ... is that it is the first negotiated land rights
settlement in Australia. ... The Act sets up a corporate body known as the Anangu
Pitjantjatjaraku. The functions of this body are to establish the wishes and opinions of
traditional owners in relationship to the management of their land and to seek, where
practicable to give effect to them; to protect their interests in the land, to negotiate with
people wanting to use or gain entry to the land, and to administer the land (Peterson, p.121).

The North West Reserve and some adjacent land (some 100 000 square kilometres) was transferred
to the Anangu Pitjantjatjaraku (AP). Although the land is held in fee simple, it cannot be sold or
compulsorily acquired, resumed or forfeited, nor is land tax payable on it. All non-Pitjantjatjara
people, except police, must apply for permission to enter the land. Prospective miners must first
seek the approval of the Minister of Mines and Energy. If successful, they must then ask the AP,
who have three options. unconditional permission; permission subject to conditions; or refusal. If
the applicant feels aggrieved by the AP's decision or conditions, they may appeal to the Minister,
who will appoint an arbitrator (cleared by the AP). The arbitrator's decision is binding on al
parties, including the Crown.

Statutory mineral royalties are paid into a fund maintained by the Minister for Mines and Energy.
These funds are divided evenly into three parts and distributed to the AP, the Minister for
Aboriginal Affairs for the benefit of SA Aborigines generally, and to general State revenue. The
AP can negotiate royalty payments with the companies above the statutory levels, but these must
seem proportional to the disturbance caused to the people and land.

In 1984, similar legidlation provided for Aboriginal ownership of some 76 000 square kilometres of
Maralinga lands.

The State government was recently considering appropriate action following the report of areview
of the Aboriginal Lands Trust Act 1966.

New South Wales

Following the recommendations of the Select Committee Report Upon Aborigines in 1980, the
NSW Aboriginal Land Rights Act was passed in 1983.

The Act established a three-tier Aboriginal land council structure, involving local and regional
councils and the NSW Aboriginal Land Council.
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7.5 per cent of the State land tax receipts for the 15 years between 1984 and 1998 (about $15m per
year) are to be paid into a fund. Half of these funds are to be invested to support the land councils
in the future and to enable them to purchase land after 1998. The remainder can be used now by
land councilsto purchase land and to cover administrative costs.

The NSW Aborigina Land Council (1986-87, p.6) believe that Aborigines in the State have
difficulties claiming land:

Under the Act, Aboriginal land ownership is made possible through claims to vacant Crown
lands which are not needed, or likely to be needed, for essential public purpose or residential
use. Contrary to community perceptions, land cannot be claimed because of historical
association. Moreover, the scarcity of vacant crown land in NSW has meant Kooris are
restricted in what can be claimed.

Victoria

In 1986, the State Government introduced a bill to grant freehold title over the Framlingham Forest
and a former reserve at Lake Condah to the local Aboriginal communities. The Opposition agreed
to pass the bill only if substantial changes were made. The proposed changes were unacceptable to
the Government, so they asked the Commonwealth to enact the legislation on behalf of the State. In
May 1987, the Commonwealth passed the Aboriginal Land (Lake Condah and Framlingham
Forest) Act. This provided for the granting of 11.5 sguare kilometres to the Aborigina
communities.

Western Australia

The Aboriginal Affairs Planning Authority Act was passed in 1972, establishing a Planning
Authority, a Land Trust and other advisory bodies. The Act was amended in 1973 to merge the
Planning Authority into the Commonwealth Department of Aboriginal Affairs. This arrangement
remained until 1984, when the two bodies formally separated.

In 1984, a Commissioner was appointed to report to the WA Government on the issue of land
tenure and title to Aborigina people in WA. In September of that year, the WA Government
released the Commissioner's report, along with its response - a proposed Aboriginal Land Bill. The
Bill was strongly debated in both Houses of Parliament and finally defeated in April 1985.

The Commonweath and WA governments agreed in 1986 to commence the Aborigina
Communities Development Program. Over afive year period beginning in 1986/87, $100 millionis
to be jointly provided. The program provides for grants of long term leases over existing
Aboriginal reserves, along with provision of housing and essential services to newly tenured
communities.

Tasmania
In January 1989, the Tasmanian Government confirmed that it would not be introducing Aboriginal

Land Rights legidlation. It offered to protect sites of major significance to Aboriginal communities
under the State's National Parks and Wildlife legidlation.
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Queendand

Legislation passed in 1982 allowed Aboriginal community councils on reserves to gain Deeds of
Grant in Trust over reserve lands. This legidation was strengthened by the Aborigines and Torres
Strait Islanders (Land Holding) Act in 1985. The Act provides for individual ownership of trust
areas for residential or commercial use.

In a 1989 pre-election policy statement, the Goss led Labor Party proposed granting inalienable
freehold title to trust areas and royalty payments from mining on Aboriginal reserves. We are yet to
see these proposals implemented.

ACT (Jervis Bay)
The Commonwealth passed the Aboriginal Land Grant (Jervis Bay Territory) Act in 1986. Under

this Act, 403 hectares of land at Jervis Bay was granted to the local Aboriginal community in 1987.
Thiswas the first land grant made under Commonwealth legislation outside the NT.
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5 PRIVATE RURAL AND URBAN LANDHOLDERS

The Commission received considerable evidence of conflicts between exploration/mining
interests and private rural and urban landholders. These conflicts tended to focus on the
extent of landholders power of veto, compensation payable for damage caused by mining or
exploration, prior notice intended activities and what these may involve and the adequacy of
“buffer zones' protecting landholders from mining development. These problems seem to
reflect failures in the way in which property rights are specified or can be exercised. While
combining mineral and land ownership would, in principle, solve many of the problems,
legidative reform spelling out consultative processes to be followed and codes of conduct
(perhaps using the NSW arrangements as a model) could be usefully pursued.

A magjor area of conflict between the rights of landholders and the rights of companies to exploit
mineral resources belonging to the community relates to pastoral or other agricultural land.
Conflicts have also arisen between miners and urban landholders. This section illustrates some of
the problems that have arisen, identifies their underlying causes, and examines possible means of
their resolution.

51 Rural land conflicts

The legal position for adjudicating between the rights of private landholders and the rights of
explorers or developers varies considerably between the States and according to the categorisation
of land. For example, in Western Australia, owners of private rural land (but not pastoral land) can
veto both exploration and mining on their land. Such aright of veto is, however, an exception to
the general rule. Other exceptions occur in respect of certain types of land - particularly in relation
to improvements and developments on agricultural land and on land classified as orchards,
vineyards etc. The general position, however, is that farmers have no right to veto exploration or
mining but are entitled to compensation for loss suffered as a consequence of the granting of an
exploration or mining lease. Both mining and rural interests have argued that existing legislation is
inadequate and does not allow for the best use to be made of both mineral and rural land resources.

Themining industry view

For their part, mining interests complain that the power of veto often applying to land merely
because it is classified as “agricultural' unnecessarily restricts access to resources below the surface
which are the property of society in general, either by the absolute refusal of the landowner to
allow access or through the prolonging of negotiations because the landowner attempts to win
payments based on the value of the mineral resources rather than the value of the land itself. For
example, the Association of Mining & Exploration Companies (AMEC, sub. 15, p.25) claimed that
the conditions for land access under the WA Mining Act:
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... have delivered into the hands of the Private Landholder, for all practical purposes, an
effective “veto'; the private landholder must agree in writing that the Mineral Exploration or
Mining company may enter his land and a Compensation Agreement must be concluded
before any operations begin; these provisions alow an infinite variety of tactics to be
effectively employed by private landholders wishing to prevent mineral exploration
programmes from proceeding; and the Agricultural community which holds the greatest
proportion of the alienated land, had used the provisions of the Act in an aggressive manner
and have virtually ensured that ... the entire Southwest Land division of Western Australia
has effectively remained unexplored.

Thelandholder view

Farmers, on the other hand, argue that once permission to explore (if required) has been given,
miners have in the past tended to run “rough-shod' over rural properties. It has been claimed, for
example, that "mining companies often devastated farming land, caused stock losses and left
mining operations on properties for years, preventing the owner from selling his property"
(Australian Rural Times, 19 October 1989, p.47). Even AMIC has conceded (Wheatley 1989, p.9)
that:

... it's no secret there are unpleasant stories of companies rampaging over private rural land
with little regard for the primary producer, creating considerable environmental damage.
There are cases of primary producers going to the wall because of mining on their land, of
bitter confrontations between farmers and miners, and of inadequate legidlation and painfully
slow resolutions of conflict, amid communication breakdown on both sides.

The Commission received anecdotal evidence of some of these conflicts (see Box 5.1 and VVolume
4, "Examples of conflict between explorers/miners and private rural and urban landholders). The
main areas of concern to landholders appeared to be lack of a power of veto, difficulties in
receiving full and proper compensation for disturbance or damage, lack of prior notice of
exploration or mining, and insufficient protection of developments or improvements on private
land (eg buildings, land under cultivation etc) from mining by insufficient protective distances
specified in legiglation.

Western Mining Corporation (WMC) - a company involved in some of the alleged incidents -
strongly disputed particular accusations, maintaining that al its actions complied with the
Queensland Mining Act and that in many instances it has altered plans at considerable expense to
accommodate complaints. It also disputed the landholder's version of events (sub. 159). For
example, WMC claimed that it had offered to remove the survey pegs at the completion of the
planned work programme for 1989, but that the landholder had preferred WMC to leave them.
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Box 5.1: "Disneyland on the farm'

The Landholders Association recounted incidents of interference to stock and property
management by alarge mining interest commencing in 1987. These included:

» refusal by the company to co-ordinate surveys with the landowner's muster programme;

» the conducting of an aerial survey without prior notice alegedly resulting in distress and
damage to stock (eg aborted calves) and damage to property;

» without prior notice of the specific area or intended work, the undertaking of a grid-pattern
survey in abreeding paddock where:

"The whole area looked like Disneyland gone mad. Shining steel fence droppers and
thousands and thousands of pieces of flagging tape wherever you looked.

The flagging tape must certainly be damaging to cattle if ingested - and they do eat it
readily. The steel pegs formed as lethal a mine field as ever horseman or beast could
enter. Lord knows how many bulls at $5000 a piece those pegs could cripple or maim -
and should a horseman fall on one it would most likely be fatal.

In reply to my protests about the tape and pegs the mining company said "those were
their normal devices for exploration” - hard luck for the horseman or beast impaled ...

The mining company reminded me that “self inflicted damages were not compensabl€,
also that they had “unqualified right of access to my land with me not having the right to

“dictate’ conditions of entry'.
» difficultiesin securing compensation from the company after the event.

Source:  The Landholders Association (sub. 8)

Without wishing to get into a detailed debate about the rights or wrongs of this particular case (or
the cases cited in Volume 4), it does suggest that there are problems with existing mechanisms for
adjudicating between the rights of landholders and explorers/miners.

52 Urban land conflicts

The Commission also received anecdotal evidence of conflicts between mining and urban
landholders. For example, P.J. Denovan (sub. 125) highlighted a number of concerns relating to
mining activity at Bouldercombe, a rura town in Queensland. These included financial burdens
associated with pursuing objections through the lease application system, the granting of leases to
speculators, abuse of water regulations by miners, and inadequate storage and treatment of
processing waste. Mr Denovan considered that:
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The very concept of any person being able to apply for and be granted mining claims within
metres of homes in an established residential area is the most amazing example of
administration gone mad. There is absolutely no protection for the investment of either the
residents of an area or the investment of the local authority operating in that area which rates
residents and uses State funding to provide facilities which are destroyed by someone calling
himself a miner ... The intention of the Queensland Mines Department to allow mining to
within 100 metres of home under the Mineral Resources Act 1989, denies every resident of
Queensland reasonable and fair protection ...

The Bolton Point-Marmong Point Progress Association (sub. 47) aso highlighted conflicts
involving mining in respect of the City of Lake Macquarie which they believed to be the first large
scale urban area to be subjected to longwall underground mining in Australia. The Association
contended that current legislation (NSW Coa Mining Act) has "become outdated by the
introduction of new high extraction rate technol ogies which deliberately impact on the surfacein a
known and planned way and cause property and environmental damage.” It noted that during the
Inquiry into Longwall Mining of Y oung Wallsend Seam, BHP Steel International Group Collieries
Division had claimed that the existing legislation:

contemplates that mining under urban land will be approved, that such mining may cause
some damage to surface structures, that the procedures will limit damage to an acceptable
level, and the residents will be compensated for any such damage. A policy that some
damage istolerable in the interests of coal extraction isinherent in the code.

The Association considered that this interpretation of the law, if correct, "is intolerable and in
contravention of the democratic rights of private property holders." It further complained that "the
definition of what damage is “acceptable’ or not “acceptable' is determined by the industry and the
Department of Mineral Resources and not by the home owners whose property is damaged." The
Association also argued that no provision existed for private landowners or others to have an input
into decisions on mining affecting land surface after a lease has been approved.

53 Underlying causes and possible solutions

In the Commission's view, land use conflicts between miners and private landholders reflect
problems with the way property rights to land and minerals are specified. As discussed in
Attachment 2A, well-defined property rights to an asset (eg land) - comprising the right to exploit
it, to appropriate the associated returns, and to transfer these rights to others - provide strong
incentives for individuals to ensure assets are put to their most productive use.

Property rights to rura or urban land and minerals on or under that land are poorly defined or
overlap. Under common law, private landowners/landholders generally have the right to use their
land as they seefit. These rights are compromised, however, where others wish to explore or mine
on that land. Explorers and miners also have certain rights of access to such land under State
mining acts. Finaly, property rights to minerals rest with the Crown (see Section 2).
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This combination of property rights can result in conflicts and also in inefficient use being made of
society's scarce resources. For example, in those States where landowner veto does not apply, and
where there may not be adequate provision for compensation and other rights of landholders,
miners may be able to undertake exploration or mining without regard to the costs they are
imposing on others (eg farmers or urban residents). Thisis inefficient from the community's point
of view because it may lead to exploration or mining on land which would yield greater wealth in
alternative uses (eg agriculture). Similarly, however, aright of veto may alow afarmer to deprive
the community of the benefits of exploiting community-owned resources without bearing any of
the costs of doing so.

This suggests that the solution to these land-use conflicts is to specify property rights so that the
costs and benefits of individuals actions are taken into account in their decision-making. The
following discussion examines some ways in which this might be effected.

Vesting mineral rightswith landowners

One way of addressing the problem would be to vest rights to minerals with the owner of the land.
As discussed in Section 2, if owners had full rights to minerals on their land, they would have
strong incentives to make decisions based on maximising the value of both their land and any
minerals it might contain. This in turn would ensure that the land is devoted to whichever use -
mining or farming - generates the most wealth to society.

Such an ownership regime would present some problems, however. The most obvious, perhaps, is
that it would represent a substantial redistribution of wealth within society - from the community as
a whole to private landowners - and as such raises important questions of equity (see Section 2).
Moreover, the postulated gains in efficiency from tying mineral ownership to ownership of the land
above may be substantialy reduced if the costs of negotiating mutually beneficial outcomes is
prohibitive (as might be the case, for example, for an explorer having to negotiate with a large
number of landholders for accessto land for initial exploration over awide area).

Legidativereform

Given the equity concerns and the potentially high transactions costs which could occur under a
system which combine mineral and land rights, there may be a case for imposing a general rule,
particularly in regard to exploration. Indeed, thisis effectively what happens under existing mining
legislation. However, as evident from the foregoing discussion, there is some concern that existing
legislation does not adequately take into account competing values. There would therefore seem to
be a need to review existing legislation with a view to ensuring that as far as possible, it provides
for the relative economic values of competing land uses to be brought to account.

The need for some review of existing legislation has been recognised by parties on both sides of the
debate. For example, the Shell Company of Australia stated (Shell, sub. 66, p.19) that:
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Over much of Australia, agricultural landholders have the ability to prevent exploration.
Recent legidlation passed, but not yet proclaimed, in Queensland addresses this situation as
does draft legidation under review in NSW. Deading with a plethora of farmers can be
extremely time consuming and costly. A more efficient approach (as proposed in
Queensland and NSW) would be to remove the power of veto from the landholder but to
allow compensation to be determined by an independent arbitrator.

On the landholders' side, the Landholders Association stressed (sub. 8, pp.9-10) that it was :

... hot opposed to mining as such - we fully recognise the social and economic importance of
mining, however the socia and economic importance of farming must be addressed
adequately and fully. To date we believe this has not been done in all States, certainly not in
Queendand.

Similarly, the Victorian Farmers Federation (VFF) suggested that, failing vestment of mineral
rights in landowners, negotiating balance could be addressed by the provision of forma access
agreements, adequate compensation and rehabilitation criteria, and appropriate dispute-resolution
procedures. It considered that statutory referral in mining legislation to formal pro-forma access
agreements would assist in addressing those issues of relevance in negotiating access.

Discussion now focuses on what would seem to be two important elements of legidlative reform in
this area: the provision of appropriate compensation; and the negotiation of standard formal access
agreements.

Compensation

The issue of full compensation is clearly central to ensuring that all costs and benefits of land-use
decisions are taken into account. The VFF considered (sub. 84, p.18) that:

If the cost of fully compensating the landowner is too high for the miner, then the miner
should not be able to negotiate with an arbitrator to have the cost lowered ... If accessisto
be granted without landowners consent on the basis that it is in the interests of the
community, then there must be a mechanism that decides whether the benefit to the
community is significant to warrant imposing a loss on the landowner ... If a government
authority can grant access to private land without the consent of the landowner then there
must be provisions for which compensation agreement is made ... It should be the case that
landowners are compensated so that the landowner is in an equivalent position with regards
to tangible and intangible interests including before, during and after the exploration or
mining activity ...

The VFF further suggested (sub. 84, p.20) that governments should underwrite compensation
agreements:

After a mining application has been granted by the Minister, the landowner should not need
to worry about the viability of the mining operation, the effect of the operation on his ability
to earn income, or what state his property is going to be left after mining is finished. The
Minister granting accesss should be fully responsible for any effects of mining on that land.
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The onus should be on the Minister to ensure the applicant and his intentions are bona fide,
and not the responsibility of the landowner. The costs of any mistakes as a result of granting
the application should be shared across the whole community, rather than be borne by the
owner of the land.

The Queensland Chamber of Mines supported introduction of security deposits, conceding that
(sub. 74, p.24) that:

To date, the monetary requirements in Queensland have not been such as to deter explorers.
In truth, the sum required has probably been insufficient in some cases. But under the new
legislation, the Minister will now judge each application on its merits and in accordance with
the programme proposed, stipulate the sum to be called up. Additional sums may now be
called up at any time during the programme. This gives a much greater level of comfort for
the landowner and should negate the risk of contractors walking away rather than meeting
their commitments because it was the cheaper of the two. This has been a cause of valid
complaint against the smaller, alluvial minersin North Queensland in the past few years.

Legidation should enable landowners to be fully compensated for loss suffered as a result of
exploration or mining on their land. The establishment of pro-forma access agreements and codes
of conduct (along the lines of those adopted recently in NSW), may aso yield benefits by more
clearly defining the rights of the affected parties and by reducing the costs of negotiating mutually
satisfactory arrangements. The NSW Government (sub. 217, p.11) noted that, since the provisions
commenced seven months ago, no negative responses had been received and that only one request
for the appointment of an arbitrator had been received, suggesting that the scheme is working well.

Industry access agreements

In recent years there has been growing recognition, from both farmers and explorers/miners, that
existing arrangements were/are unsatisfactory. This has led to negotiations in various States
between mining and farming groups aimed at developing a better system, in conjunction with
reviews of outdated State mining legidation. Progress down this track appears to vary widely
between States.

One State where the relevant legidation has been amended in concert with new agreements
between farmers and miners on rural land access is New South Wales (see Volume 4, “Examples of
conflict between explorers/miners and private rural and urban landholders). Under the old
legidation, farmers had an absolute right of veto over exploration on any land classified as
“agricultural'.  Equaly, however, land falling outside this classification could be accessed by
miners without regard to the rights of landowners. As noted by the NSW Minister for Natural
Resources (NSW Parliament 1989), "the denial of access to land solely by its classification as
agricultural land has meant a cumbersome system which does not maximize the benefits to the
landholder, explorer, or the State."

The new legidation removes the right of veto, making all land available for exploration provided
agreement has been reached between landholder and miner. If such agreement cannot be reached,
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the matter is referred to an independent arbitrator from a panel agreed to by both the NSW Farmers
Association and the NSW Chamber of Mines, Metas and Extractive Industries. However, an
important feature of the new arrangements is their intent to rely on non-legalistic means of
resolving disputes. Complementary to the new legidlation is a pro-forma agreement form and a
code of conduct which sets out detailed guidelines on matters such as the movement of people and
equipment on land, responsibilities for the environment, disturbance to stock and crops and land
and precautions to be taken to minimise the risk of introducing infectious diseases or noxious
weeds. In essence:

... the establishment of the code itself is regarded as a recognition by explorers that they are
guests on private land and should operate with understanding of and sensitivity to the
landholder, and appreciation by farmers of the needs and rights of mineral explorersin the
search for minerals, most of which are owned by the Crown (NSW Chamber of Mines,
Metals & Extractive Industries 1989).

Whilst the code of conduct and pro-forma access agreements are voluntary, if a negotiated
agreement refers to the code, it becomes an integral part of that contract under common law.
Success of the legidative changes in improving land access many therefore depend on widespread
adoption of the code. Thisis because it isthe clearer definition of property rights which underlies
the solution to the problem of allocating resources to competing uses. In introducing the associated
legidative changes, the Minister stated that a magjor advantage of the package is that "both
explorers and farmers will know exactly where they stand [so that] the explorer becomes able to
negotiate an agreement with the landowners and occupiers’ (NSW Parliament 1989). Moreover,
the costs of possibly having to negotiate a unique contract with several parties can be avoided or
substantially reduced by relying on the genera code of conduct (which individual farmers and
miners know has been negotiated on their behalf). The role of State and Territory governmentsin
the process would then be as afacilitator of negotiations and as an enforcer of property rights.

The NSW arrangements have already been held up as a model for other states to consider and have
generally been endorsed by both farmer and mining organisations. A typical comment was that of
Dominion Mining Ltd (sub. 9, p.2), which stated that the discussions between the NSW Chamber
of Mines and the NSW Farmers Association had led to "a framework fair and equitable to both
parties and such moves should be applauded.”

The position in other States seems less satisfactory. Submissions to thisinquiry by mining interests
expressed particular dissatisfaction with the situation in Western Australia, Queensland and
Victoria (see Volume 4, "Examples of conflict between explorers/Miners and private rural and
urban landholders). However, the Landholders Association noted that a similar arrangement to the
NSW agreement is now being negotiated in Victoria. A landholder information booklet and a Code
of Conduct have aready been produced by the Victorian Chamber of Mines in collaboration with
the Victorian Farmers Federation. The Commission understands that an agreement between the
pastoral and mining industries in Western Australia of a code of conduct for mineral exploration on
pastoral land is pending.
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As evident from the examples presented in this section, rural interests focussed their concern on
Queendand. The revised Queensdand Minerals Resources Act 1989 attracted criticism from
landholder groups whose main complaint related to the distance of buffer zone protection. The
Queensland Government (sub. 55, p.12) noted, however, that the new Mineral Resources Act was
assented to after "more than two years of consultation and negotiation between Government, the
mining industry and representatives of other affected parties particularly the maor rural
organisations." It aso noted, however, that "further consultations between representatives
nominated by rural/landholders, mining and local government organisations are being held to
consider mattersraised in the context of the new Act."

Little comment on the situation in Tasmania, South Australia, or the Northern Territory was made
in submissions to this inquiry. The Commission understands, however, that in the NT, all
improvements and developments are protected from mining with the practice of prior arrangement
of access agreements. In South Australia all improvement and development is protected on all
land, again with the practice of an access agreement and compensation arranged prior to entry.

54 Conclusions

Existing conflicts arising between explorers/miners and private rural and urban landholders reflect
problems with the specification of rights to land and minerals. Combining mineral and land
ownership would, in principle, solve many of these problems although in practice may be less
effective and is unlikely to be adopted. There would therefore seem to be a good case for
reviewing existing legislative arrangements in conjunction with affected parties where this has not
already been done. The arrangements now operating in NSW would seem to provide a useful
model for other States/Territoriesto consider.
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6 PUBLIC LAND USE CONFLICTS

In recent years, “development versus conservation' debates have tended to escalate.
Exploration and mining have often been at the forefront of these debates. Existing
mechanisms for resolving resource-use conflicts have proved inadequate - as evidenced by
the Coronation Hill experience. There is an urgent need to institute decision-making
mechanisms which allow for the relative costs and benefits of alternative land uses to be
compared so that the community receives the maximum benefit from its natural resources.
There is considerable scope for utilising market-based approaches to this end. Where some
government intervention is considered warranted, it is important that this goes beyond a
commitment to concepts (eg sustainable development) to practical policies which allow for
such an evaluation to take place.

Previous sections have considered two types of land use conflicts involving exploration and
mining: Aboriginal use, and private rural or urban land use. These conflicts essentially represent
conflicts between clearly identifiable individuals or groups with direct interests in the land in
dispute. A third magjor land use conflict involving the mining industry involves areas of land with
wider public interest: where, for example, conservation, preservation, or recreation are seen as
important uses. Is mining and exploration necessarily in conflict with these uses? If they are, how
can potential conflicts in land use be resolved in this broader context? What institutional
arrangements can most effectively secure the end godl: that resources are used in the best interests
of society asawhole?

6.1 Isexploration and mining necessarily in conflict with other public uses?
Exploration

The Commission received conflicting evidence on the extent to which mineral exploration
threatened public uses for land such as conservation and preservation. A number of participants
echoed the views of Denison Australia (sub. 22, p.10) which claimed:

Mineral exploration is not areal use. It isatemporary visitation that in the vast majority of
cases leaves negligible and even no evidence of its passage.

Other participants disputed these claims. The Nature Conservation Council of NSW, for example,
submitted (sub. 50, p.3) that landing strips and pads, drilling sites, road access and use of
bulldozers often cause extensive and intensive damage to natural ecosystems, flora, fauna, and
aboriginal sites.

A more detailed discussion of the possible environmental effects of exploration is at Section 7.
That discussion suggests that the environmental disturbance caused by exploration varies
considerably depending on the type of exploration activity being undertaken (eg drilling versus
non-intrusive methods such as aerial surveys). Moreover, while exploration may detract somewhat
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from other uses of a piece of land (eg by damaging some conservation values), it isonly in limiting
cases (eg particularly fragile environments or particularly damaging exploration techniques) that
exploration on land will rule out completely public uses such as conservation.

Mining

Mining itself generally involves greater disturbance to the land surface than exploration and is
therefore generally seen as posing greater difficultiesin terms of compatibility with other land uses.
An analogy put by some participants was that mining and some public uses of land (eg national
parks) were like oil and water - they don't mix. Thus the Environment Centre of the NT stated
(sub. 126) that it:

... would like to stress from the outset that mining and national parks are incompatible land
uses ... If land is to be managed primarily for nature conservation, it follows that activities
which could compromise or negate this objective are incompatible uses.

Other participants did not see the issue in such stark terms. Stressing the generally localised effects
of mining, many participants considered that incompatibility arose only in respect of small areas of
land (eg the minesite) so that mining was possible, for example, in or near locations containing
areas of high conservation value. For example, some participants argued that allowing mining in
“buffer' zones within national parks would provide an effective means of trading off nature values
with mineral values (see Attachment 6A).

The extent to which mining is seen as compatible or incompatible with other public land uses may
also be influenced by the time frame considered. For example, while mining may be incompatible
with conservation or recreation in the short term due to disturbance to the land and the creation of
unsightly features, this may not be so in the longer term once rehabilitation programs are compl ete.
In this regard, the Queensland Chamber of Mines noted (sub. 74, p.16) that:

In advocating a policy of multiple land use it must be stressed that potentially competing
land uses need not be simultaneous but could be sequential. For example, conservation
could lead to mining which in turn could lead back to conservation or recreation. Similarly,
mining should occur before housing or other surface development is permitted.

Other participants disputed the success of mining rehabilitation programs (see Section 7). Whilst
the evidence is somewhat mixed, the Commission's view is that there is no reason why modern
rehabilitation techniques should not prove to be generally successful, if success is understood to be
reasonable compatibility with the surrounding area. Even if it is not, it may be very compatible
with a wide range of other public uses for post-mining land, which may have a higher value to the
community than those associated with attempting to restore the environment as closely as possible
to its original state. Some participants, (eg CSIRO sub. 61, p.20) even suggested that mining can
increase land-use options, by providing infrastructure that then allows other developments to take
place on completion of the project.

CRA cited the rehabilitation by Comalco at Weipa as a modd for post-mining land-use
possibilities. It claimed that since mine rehabilitation began in 1967, 113 trials have been
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undertaken comprising 41 forestry trials, 17 crop trids, 13 pasture trials, and 42 native flora trials.
CRA stated that although no one regeneration venture currently stands out as being commercialy
viable, cashew nuts, neem trees and pastures show some viability.

One participant, Lance Lawrence (sub. 78), considered that currently there was a lack of incentive
for miners to rehabilitate, largely because of artificial legidative restrictions in the Northern
Territory on land uses during and following mining. He suggested, for example, that multiple land-
use leases would provide an incentive for miners to maintain infrastructure on-site (eg spillways
and silt catchments) and use overburden removed in such a way as to progressively develop an
agricultural venture. At Pine Creek, for example, considerable potential for growing mangoes on
mining land exists, but has been frustrated by the lack of suitable tenure land. Providing minersthe
opportunity to establish long-term and multiple land-use applications (eg through the acquisition of
pastoral leases) may alow a strengthened social and economic structure locally and long-term
utilisation and return on government-provided infrastructure. The NSW Government also stated
(sub. 52, p.39) that:

... post-mining land use may also provide social, commercia and environmental benefits that
have not been fully taken advantage of. For example, land mined by open-cut methods is
often suitable for subsequent use as sites for solid waste disposal.

The NSW Chamber of Mines (sub. 37, p.3) claimed that modern mining techniques can restore
areas to either their previous condition or to another form of land use which suits community needs
(eg playing fields or golf courses).

The foregoing discussion suggests that when mining development is being considered as one of
several alternative uses, it should be recognised that it is not necessarily an “either/or' decision in al
cases. Usually, some sort of trade-off will be possible. 1n some cases, however, a choice will have
to be made between mutually exclusive aternatives. Where trade-offs or choices must be made,
thereis aneed for some mechanism to resolve potential conflicts.

6.2 Existing mechanismsfor resolving conflicts

In recent years “development versus conservation' debates have tended to escalate. Mining has
often been at the centre of these debates. To some extent, this reflects the fact that it is no
coincidence that the very land which isrich in natural featuresis often prospective for minerals.

Often the debate has been cast in terms of whether exploration and mining should “dominate
conservation or vice-versa.

What should be the “"dominant' land use? Traditionally, it might be argued that mining has been
seen as the dominant use. As noted by the NSW Government (sub. 52, p.38), "historically, at least
until the middle of this century, mining interests in NSW were generally unhindered in gaining
access to prospective land for exploration.”

Many arguments by the mining industry implicitly assume that mining is the dominant use.
Consider, for example, the following comment by Stockdale (sub. 43, p.6):
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... Wwhere a government is in a position to decide or influence a decision it should establish a
framework aiming for the outcome giving the highest economic return to the public at large
(defined in a broad sense). Thiswas, in effect, the position under most States' Mining Acts
as they took precedence over other legiglation.

The presumption that mining should take precedence over other land uses is often based on the
notion that "the location of mineral deposits has been fixed by geological events of the past" (South
Australian Chamber of Mines and Energy (sub. 132, p.3)). However, as noted by the Conservation
Council of NSW (sub. 30, p.1), "the argument that mining has to occur where minerals are found
applies equally to conservation areas.”

On the other hand, a number of submissions from conservation groups argued that environment
considerations should dominate decision-making. For example, the Total Environment Centre
considered (sub. 10, p.2) that:

... the environmental effects of minerals exploitation should be the first priority criterion to
determine the overall benefit of proposed projects to society.

Mining interests claim that the pendulum has now swung too far the other way, and that
conservation or preservation have now become the dominant uses.

The fact that divergent views are held by different groups in society does not in itself represent a
problem in terms of ensuring that natural resources (including land) are allocated to their most
valuable use. The prablem arises only when mechanisms for resolving conflicts result in “one-
sided' decisions which have focussed exclusively or predominantly on only one side of the
equation: ie have only taken environmental concerns into account or have taken only development
considerations into account, with little real attempt to integrate the two into decision-making.
Unfortunately, this appears to have happened in the past. In the words of AMEC (sub. 15, p.16):

... the present system has failed to produce a reasonable method of dispute resolution, free of
the manipulation which is always inherent in a process where elected Governments are
directly involved in each case decision..

In similar terms, Normandy Poseidon (sub. 11, p.11) stated that:

In theory, it is possible to balance concern for the environment with the development
necessary for the good of the community. Unfortunately, when specific cases of mining
development are considered, a section of the community loses sight of the possibility of a
balanced approach and demands absolute environmental protection. The recent situation in
relation to mining at Coronation Hill is an example of this. The extreme positions adopted by
some “environmentalists coupled with their skills in using the democratic process to apply
pressure to politicians does not necessarily result in responsible decision making.
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The Coronation Hill experience (see Box 6.1 and Section 21 for a more detailed analysis of the
events) was cited by many participants as an example of the failure of existing decision-making
processes to resolve conservation/devel opment conflicts.

Box 6.1: Coronation Hill

The Coronation Hill Joint Venture (CHJV), in its submission, detailed a range of problems which it
considered had added significantly to costs and unnecessarily delayed the project. These included:

. the initial lack of a well-defined Federal Government policy for land use in the area and
subsequently after a policy was established getting it implemented so that CHJV could
carry out the necessary work; finally in October last year seeing this policy effectively
overturned because of pressure from conservation groups;

. after the Federal government decided on the environmental impact statement (EIS)
procedures to evaluate the environmental effects of the project and the CHJV
satisfactorily completed the EIS, the Government discarded the procedures and referred
the project to the Resource Assessment Commission (RAC) for inquiry on the basis of
completely new issues,

. an inordinately large number of government departments and agencies have been
involved with the project making the approval process lengthy and costly.

Source:  Coronation Hill Joint Venture (sub. 27)

In light of its experiences, the Coronation Hill Joint Venture (CHJV) submitted that (sub. 27, p.1):

In Australia, consideration of the environment now dominates government decision making
to such an extent that bringing new projects to development can be very lengthy, expensive
and high risk. There isincreasing lack of confidence in governments making balanced and
rational decisions based on the facts of the situation as opposed to them adopting politically
expedient solutions. The Coronation Hill Project typifies these problems. Over six years
have elapsed since gold and platinum group metals were first located at Coronation Hill.
Since that time many unnecessary obstacles have arisen which have significantly delayed the
possible development of the mine.

Although the rights or wrongs of mining at Coronation Hill has been the subject of much bitter
public debate, there must be less contention that the processes for handling the issue were highly
unsatisfactory. Coronation Hill is not an isolated example of the problems. Rather, it is
symptomatic of the failure of existing ingtitutional arrangements to deal adequately with these land-
use conflicts. The Commission received evidence of many similar cases. For example, CRA
considered (sub. 73, p.107) that the recent announcement during the election campaign that a coal
mining and electric power station in the Mt Leseur area would not be permitted to go ahead to be
even more arbitrary.
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A common complaint was that of Denison Australia (sub. 22, p.5) which argued that:

The mining industry, aong with other developers, are required by government and
community to produce clear and competent accounting of the benefits and costs of any
project. On the other hand, the closure of land to exploration is done without any accounting
of geoscientific benefits and costs.

This lack of rational decision-making processes appears to have carried over to other areas of
government decisions on land use affecting the mining industry. A common complaint was that
national parks have been declared without proper assessment of their mineral potential (or even
their nature value). Thisissueis addressed more fully in Attachment 6A. Similarly, it was claimed
by many participants in this inquiry that the way in which Australian Heritage listings operate in
practice effectively result in land-use decisions being made without any reference at al to the
relative values of alternative uses - or without compensation paid to those suffering loss as a result
of these decisions. Similar claims were made in respect of World Heritage listings. These topics
are examined in Attachments 6B and 6C respectively.

A basic problem, then, is that present processes for resolving conflicts do not allow for an objective
weighing of costs and benefits of conservation/development. This can mean that both
conservationists and developers are able to achieve land-use decisions favourable to them, without
having to bear all relevant costs. Another problem is lack of certainty as to what processes will be
followed in coming to such decisions.

BHP submitted (sub. 67, p.6) that:

Whatever method of independent assessment of land use is chosen, we believe it isimportant
that decision makers and the public realise that retention of land in its unmined, virgin state
is not a costless exercise for the community. The cost is the contribution to GDP, export
revenue and employment foregone, ie the general contribution to material standard of living
foregone. The community needs to be made to face that cost, either each member
individually or else via an objective investigation on its behalf, and to make its decision in
full knowledge of that cost. Moreover, the cost needs to be considered in a comprehensive
way. The cost of not developing any one particular mining project may well be acceptable to
the community. But there may be a different view about the total cost of not developing any
such projects. Yet the question is usually put to the community (to the extent that it is put in
any rational way at all at present) on the basis of individual projects; the community does not
have an opportunity to expressits view on the wider issue.

Some conservationists argue that putting a cost on saving the environment is “enormously
dangerous and “economically stupid and ethically wrong' since it is impossible to put a monetary
value on the environment'. Certainly, valuing the environment can be extremely difficult (see
Volume 3, Attachment 7A for a discussion of some of the methods available to vaue the
environmental implications of development and some of the problems associated with such
methodologies). As chalenging as it may be, however, the fact is that society establishes those
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values (often implicitly) all the time. The rea difficulty is how to develope explicit valuation
mechanisms which can be used to compare alternative land uses. There are signs that the need to
make explicit comparisons of all potential land uses is becoming increasingly recognised. For
example, the Australian Conservation Foundation submitted (sub. 68, p.16) that:

In economic terms the debate should be about the net present values generated by alternative
uses. All land-use alternatives have an environmental dimension irrespective of their
location on the continuum between national parks and cities.

It also considered that:

We believe that for many projects, in particular for those planned in areas of conserved
biological heritage, there are strong grounds for a plausible economic argument favouring
conservation. (Thisis separate from the normal value-driven preservation arguments.)

The above quotes indicate a growing recognition of the need to integrate environmental and
economic considerations in a consistent framework. These ideas have evolved into concepts such
as “sustainable development' and “multiple and sequential land use. Such terms are often loosely
used to describe the need for some sort of a balance between conservation and development. A
detailed examination of the meaning and implications of “sustainable development' is the subject of
Section 8.

In the Commission's view, government-imposed mechanisms for resolving land-use conflicts
should:

» adlow for relevant costs and benefits to be first determined, then weighed,;
» promote certainty through well-defined rules and decision-making processes,

e assess costs and benefits in a way open to scrutiny by those affected by decisions
(transparency).

In broad terms, these mechanisms can be classified into those which rely on market-based
incentives, and those which provide for a greater government role in decision making.

6.3 M arket-based solutions

One approach to resolving public land-use conflictsis to rely on market forces to ensure that land is
devoted to its most valuable use. The crucial advantage of a market based on private property
rights to land is that it would help to ensure that individuals take the costs of their actions to others
into account in their decision-making. Rather than relying on political lobbying to influence
decisions, individuals would be forced to reveal their true valuations through the market. Indeed, a
recent Commonwealth Government discussion paper (Commonwealth of Australia 1990)
recognises that "... it would now appear desirable to pay more attention to the contribution that
economic analysis and market-based measures could make to achieving environmental objectives
efficiently and effectively”.
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A market-based approach is based on the existence (or creation) of well-defined property rights to
enable owners of assets to charge for their use (or to sell - or possibily lease them - to someone who
values them more). Private ownership provides strong incentives to manage resource to maximise
its value (see Attachment 2A). An indication of the value that conservationists place on Kakadu
would be provided if they werein fact private owners of the land and were faced with a proposition
to mine Coronation Hill and share in profits from the operation. This may in fact be the only true
test of who places most value on the area. Of course, transferring areas of high value to
conservation groups would raise equity questions analogous to freely transferring mineral rights to
surface owners.

A practical example of how a market-like approach to resolving public land-use conflicts might
work isillustrated by the bargaining process leading to the establishment of conservation reserves
in the Northern Jarrah Forest of Western Australia (see Box 6.2). In June 1990, Alcoa was named
to the Global 500 awards developed by the United Nations Environment Program for its mine site
reforestation in this region (see Volume 4, "Mining and the environment’).

Box 6.2: Resolving multipleland use conflicts by negotiation

In 1972, an area of Jarrah forest in WA was designated by the Conservation Through Reserves
Committee as one of twelve "natural systems' in the State. In addition to conservation and
recreation value, however, the area also contained significant bauxite deposits. The resolution of
this land-use problem involved a series of committees, public submissions, and subsequent
consultations and negotiations by working groups of the main protagonists. Alcoa claimed that
often only a relatively minor excision from "buffer zones" provided access to substantial tonnages
of ore. In other cases, the initial boundary was a convenient reference line (eg a road) rather than
an ecologicaly significant feature (eg a catchment divide). Alcoa considered that a spirit of
consensus was crucial, suggesting that the successful negotiating outcome required Alcoas
acceptance that conservation was a priority land use for a significant proportion of the principal
bauxite area; but also an acceptance by the conservation movement that boundaries based purely on
conservation criteria needed to be reviewed and adjusted on the basis of ajoint appraisal of relative
ecological and resource values.

Source:  Alcoa(sub. 16, pp.5-6)

Another market-based approach would involve the auctioning of (long-term) mineral rights, with
bidding being open to those who wish to preserve the land for purposes other than exploration or
mining. Provided no conditions were placed on the rights allocated (eg stipulations that a certain
amount of exploration or mining activity must be carried out), the winning bidder could simply
choose not to exercise the right to exploit any mineral resources on the lease. To make the auction
“fair', if minera rights were auctioned subject to pre-announced royaty arrangements the
successful bid would have to be alowed to be offset against possible future royalty payments
should the auction be won by a prospective explorer/miner (or be subsequently transferred to a
company who intends to mine).
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Such market solutions are more likely to succeed when it is possible to exclude people and charge
them for access to the resource (Attachment 2A). In cases where a particular land use (eg
preservation) provides benefits not easily captured through market transactions, market solutions
may result in insufficient resources been devoted to that land use. As noted by the Australian
Bureau of Agricultural and Resource Economics (ABARE 1989):

In principle, it may not be difficult to establish a property right to an area of land but the
allocation of that right through, for example, an auctioning process would require a bid from
all parties who value the resource - that is, from both the beneficiaries of minerals and forest
products and from the beneficiaries of conservation. There are private organisations such as
the Australian Conservation Foundation which could be seen as representing the views of
those in society who value conservation. However, it is doubtful as to whether the social
preferences and values regarding conservation will always be adequately represented in any
actual auction. This arises principaly because the benefit received from conservation is
frequently “non-rival' and “non-exclusive'.

While it is may be true that the full value to society of conservation may not be represented in an
auction, the same may be true for other land uses. For example, miners may not be able to capture
the full value of an investment in an exploration or mining right - as when exploration reveals
information on the prospectivity of areas external to the lease.

It may also be the case that much more of the conservation value of land can be captured through
market transactions than is commonly supposed. In some cases it would appear that the creation of
markets to resolve land-use conflicts is hindered by government restrictions on property rights or
pricing, rather than any inherent difficulty in defining and enforcing property rights. For example,
failure to charge visitors to national parks the full costs of providing park services results in an
undervaluation (and overuse) of land set aside for this purpose. In this context, the Australian
Conservation Foundation (ACF, sub.68, p.22) contended:

In economic terms the conservation movement would like to see a level playing field
established such that economic services provided by the environment (including national
parks) are valued at their market price rather than arbitrarily sold at, what appears to be, a
beneath market price to boost the production of some other alternative product.

The ACF went on to observe (sub.68, p.18):

... the market for conserved biological heritage ... is to Australia what the great museums
and galleries are to Europe. That is, they are internationally trade commodities that no
nation would consider selling, despite being virtually priceless. Our unique natural heritage
should be seen in the same light. Visitorswill pay to visit this heritage.

Market-based approaches may not only involve buying/selling land and/or mineral rights in the
first place, but may involve ex post charges for the use of assets associated with utilisation of land
for a particular purpose (or purposes). If apotential miner is faced with the full costs to society of
mining on a particular piece of land, mining will only proceed if it represent the most valuable land
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use to society as awhole, rather than just the most valuable use to the miner. Making miners fully
liable for environmental damages (eg via the posting of rehabilitation bonds, through imposing
effluent charges etc) is another way of bringing attributable costs to bear through the application of
economic incentives. Knowing that a mining operation will be required to bear attributable costs
associated with maintaining an acceptable environment once extraction commences (or is
completed) - would affect ex ante decisions on land use (see Chapter 6 of Volume 1).

DASETT considered (sub. 65, p.6) that, to date, price incentives for environmental goods had been
restricted in Australia by: ingrained preference for "command and control” approaches by
environmental agencies, opposition from environmental groups who fear polluters will be given too
much leeway; opposition from polluters to high cost burdens (particularly where market measures
are applied on top of direct regulation); difficultiesin devising appropriate price incentive measures
in many cases, and reluctance by governments to take a unilateral approach because of
ramifications for international trade.

Also discussed in Section 7 is the notion that market-based approaches utilising the “user pays
principle to successfully meet the goal of allocating resources to their best use would need to
extend across al activities. Thus, not only should miners have to pay for the costs they impose on
othersfor using a particular area of land for mining, so too should other individuals or governments
have to pay for the costs they impose on others from devoting land to other purposes. The
implication of this is, for example, that compensation should be paid by those benefiting or
proposing national park or Heritage listings, where the effect of such declarations is to impose
direct costs on others (eg holders of exploration or mining leases).

There is, then, considerable scope for increased use of market-based mechanisms for resolving
many of the resource-use conflicts discussed above. However, in some cases market solutions may
not prove feasible because of the nature of conservation goods (where it may be impossible to
exclude or charge consumers of these services). In such cases, there may be a rationae for
government intervention. However, as explained further in Section 7, government intervention
even in these circumstances is only justified if it will bring net gains.

6.4  Government-imposed solutions

Where some government intervention is considered necessary, how should such decisions be
made? On what principles should decisions be based?

Eggert (1989) argues as follows:

... from the firm's perspective, the net results of restrictive land-use policies are less
exploration on public lands, higher cost mineral operations when discoveries are made and
less production. Nevertheless, from society's perspective, these may be acceptable costs to
incur, if there are benefits for restrictive policies that exceed these costs.
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Ideally the policy-maker is charged with the task of considering policies form the perspective
of society as awhole. With respect to public lands, policies should permit these lands to be
used for that use or combination of uses that yields the highest value to society. If an
existing land-use policy permits so much mineral exploration and development that it
excludes other higher valued activities, then the policy should be changed, even if the mining
industry suffers, because society as awhole gains. Comparing the potential values to society
of alternative land uses- such as mining, forestry, grazing, recreation, and preservation - is
extremely difficult. This is especially so when we consider that athough some uses are
mutually exclusive, others are not. The best use may change over time. Compounding these
problems is the lack of a competitive market in which competing interests vie for use of the
land. Instead, the government acts as a sort of central planning agency for the disposition of
public lands.

Therefore some sort of value must be put on the environment and on alternative land uses, even if
thisisonly a "ball-park’ figure. In the words of North Broken Hill Peko Ltd (North BH, sub. 33):

Customary cost/benefit analysisis often thwarted by such responses as "you can't put a dollar
value on the environment". The impetus to conduct cost/benefit analysis can be reduced by
exertion of the "dominant" nature of environmental law, which at times says that the
environment comes first and other land uses are prohibited or run second.

In an ideal sense, the various laws relating to land use should be cross-referenced with each
other to provide direct information on which law overrides which other for general cases of
land use conflict. We can no longer afford environmental laws which, by dictate, always
override mining law. It is noted that mining law has evolved over many years to
accommodate other land uses, through mechanisms such as Warden's Courts and
compensation agreements and conditions for entry and work on the property of others.
Environment law lacks these accommaodations. It should not.

CSIRO (sub. 61, p.21) aso argue that:

Costs and benefits need to be carefully weighed in any decisions between land use options ...
Without an indication and assessment of potential economic benefit forgone by not
exploiting mineralisation in aregion, rational decisions cannot be made.

The ACF commented (sub. 68, p.17):

Past experience in Australia has seen the issue of mining in conserved biological heritage as
a circumstance where we earn export earnings or where we earn nothing but warm
satisfaction (the industry would suggest cold comfort). However this inquiry and others
must examine projects (also future and present conserved biological heritage) on the basis of
comparing alternative income streams. Any failure to do so is likely to cause “inefficient
source use' and thus compromise the Commission's ability to carry out the terms of
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reference adequately. It is unacceptable that simply because economics finds it difficult to
price non-market goods those goods should be sold in the only clearly defined market that
can be located - the mining industry.

Denison Australia argued (sub. 22, p.7) that:

Australian policy must move to a situation where all proposals to dedicate land to single or
limited uses, to the exclusion of resource assessment, have full or “best effort' accounting of
the benefits and costs. The various Impact Statements required for development must be
matched by similar statements for the proponents of non-development or dedication to single
or limited usage. Thisis especialy important for national parks. If these areas are of such
value, that value will be easy to demonstrate. It is also necessary to consider a reassessment
from time to time as situations change. It must be borne in mind at al times that today's
resource may not be tomorrow's resource, and what we now regard as unrelated to our
wellbeing may be vital and in short supply in the future.

CRA (sub. 73, p.107) considered that:

6.5

... while mining is essentia to the Australian economy, there will be times when resource
projects will not go ahead because environmental or ecological values are threatened.
However, such decisions should be made on the basis of careful scientific and economic
assessments involving Environmental Impact Statement or RAC procedures.

Putting principlesinto practice

While substantial agreement can be reached on what is required in principle, the true test comesin
putting concepts such as “sustainable development’ and "multiple land use' into practice.
Unfortunately, these terms have come to mean all things to all people (refer Section 8). The
Australian Petroleum Exploration Association Limited (APEA) (sub. 4, Attachment 1) commented

that:

Simply stating that "one has a policy" or "supports' the concept of multiple land-use lacks
substance and meaning unless one experiences the difficult process of implementation,
realizes the compromises and the necessary shortfall of the actuality and then learns and
conveys the information gained from the whole process.

Inasimilar vein, the ACF (sub. 68, p.3) lamented that:

Unfortunately the theoretical elegance is often not matched by practicality and efforts will need to
be made to provide operationa criteria...

This highlights the need to de-politicise these concepts and to translate them into practical
workable policies. The following discussion identifies two general requirements that would
seem to be necessary to aid in rational government land-use decision making: the need for
information and the need for certainty. Some specific initiatives which have and could be
taken by governments in Austraia to help resolve public land use conflicts are then
examined.
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The need for information

A primary requirement for sensible decisions on aternative land uses is to gather as much relevant
information as possible on their relative costs and benefits (bearing in mind that generating relevant
information also hasits cost).

The Queensland Chamber of Mines considered that (sub. 74, p.16):

A magjor difficulty for government in assessing alternative land use options is to assess
objectively what is in the public interest at a given time. If government is to be fully
informed to enable it to assess objectively al the available aternatives, it must build and
continually revise its resources inventory. The term "resources’ is used here in its broadest
sense and could refer to aesthetic, agricultural, forestry, mineral, geological or biological
resources.

The Nature Conservation Society of South Australia (NCSSA) (sub. 30, p.1) commented that it
had:

... Observed a need for better information gathering and planning for environmental impact
and rehabilitation and more regard to existing and potential long-term sustainable uses of the
environment, particularly conservation. Costs associated with these activities should be fully
accounted for at the start of a project and are a necessity for the long-term benefit of society.

The Environment Centre NT (sub. 126) also stressed the need for accurate information:

The integration of conservation and development is an issue for the whole community to
address, however, there has to be information available which will enable the community to
make sound decisions. The lobbying efforts of the mining industry do not improve the flow
of accurate information to the public ... Accurate information is also difficult to obtain from
the government. In the Northern Territory the community has little or no faith in the
information provided by the Government department responsible for mining activities, the
Department of Mines and Energy, and very little trust in a Government that puts mining first
at al costs.

In choosing between mining and other public land uses the need for better information on
environmental costs and benefits is, of course, matched by a need for as much information as
possible on mineral resource values. The Normandy Poseidon Group (sub. 11, p.9) argued that:

Only when the potential value of a mineral resource and the specific details of developing
that resource are known can a rational decisions be made as to whether it should be
developed or not. The opposition of conservation groups to exploration does not appear to
be due to the damage exploration may cause, which is generally none. It appears to be due
to an absolute determination to preserve the environment asit is at that point in time, without
risking the possibility that the community, on the basis of exploration results, may prefer
development compatible with as much protection of the environment as possible.
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As noted by the Geological Society of Australia (GSA, sub. 3, p.1):

.. valid decisions on land use can only be made if the maximum information on all
characteristics of land is available. Thus aienation of land prior to its geological and
mineral characteristics being properly investigated, precludes accurate and informed
decisions being taken.

Moreover, GSA believes that access should be ongoing:

Scientific advances in many fields require the use of minerals which may previously been
considered of little, or no, benefit to society. Earlier investigations may thus have ignored
the potential of geological environments to host these minerals now considered to be of
benefit. Thus, it is not possible accurately to state that because a particular area of land has
been geologically investigated on one occasion, all minera potential has been ascertained.

As noted by WMC (sub. 79, pp.18-9):

It is of critical significance to understand that ground can never be fully explored. The
continued emergence of new technology (both general and specific to exploration), the
increased data bank of geological knowledge provided by exploration reporting, together
with ongoing research and development of geological concepts provides new target areas for
exploration which will result in mineral deposits being defined in areas previously
considered devoid of such resources. Further, minerals currently not commercialy
significant can, as a consequence of scientific advances or because of changes in the value of
the mineral, become the focus of discovery in the future.

Examples of this phenomenon include the discovery of the world-scale copper, uranium, and gold
deposit at Roxby Downs through innovative exploration technology after years of traditional
exploration had failed to find a viable resource. Similarly, in Hellyer in Tasmania, exploration
failed to show up anything until a new electromagnetic technique was used which located an
orebody.

The Nature Conservation Council of NSW (sub. 50, p.6) considered that:

The argument used by the mining industry that decisions cannot be made until exploration is
conducted to estimate mining potential is totally unacceptable. Short term economic gain
must not be confused with long term benefits. Certainly the former should not be selected as
the preference rather than the latter. Areas classified as any of the aforementioned [national
parks, nature reserves, marine reserves, national estate etc] have a high conservation status
and should be considered as part of our national heritage and should be preserved at all costs.
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The NT Environment Centre (sub. 126) claimed that:

The environmental movement is opposed to mineral exploration access to National parks an
nature reserves as the right to mine an ore body is often seen as an automatic extension of its
discovery. Conflict can be avoided if areas of conservation significance are excluded from
mineral and exploration |eases.

These latter two arguments ignore the need for assessment of rational trade-offs or the ability of
society to make such decisions. However, it should be emphasised that advocating that exploration
be allowed everywhere except in truly unique, and by definition strictly limited, areas in no way
supports claims that successful exploration should automatically be followed by commercial
mining operations. To argue that mining should always follow exploration is to ignore the
potential for more valuable alternative uses of alocation. Society cannot guarantee that it will find
it acceptable to proceed with mining in all cases when private interests find it profitable to
undertake such an activity. The fact that mining companies may find it unacceptable to separate
the exploration and extraction stages of mining and may decide not to undertake the first is neither
an undesirable outcome nor avalid argument to ban exploration where extraction is highly unlikely
to be allowed, such asin certain areas of (or perhaps at all in) national parks. This does not mean,
however, that miners should not have a substantial degree of certainty as to the processes which
will be followed in determining whether mining will be alowed should exploration yield an
economic deposit.

Theneed for certainty

Asillustrated earlier in this section (see also Section 12), existing mechanisms for resolving public
land-use conflicts impose considerable costs through the uncertainty surrounding government
decision-making processes. Many participants stressed the need for clearly defined rules and
procedures to be spelt out.

North BH (sub. 33) submitted that:

The right to mine a prospect identified through successful exploration ought to follow
automatically to the discoverer. At present it usually does, but there is no guarantee that it
will. Thelack of such a guarantee is also inhibiting Australia's success. There are admitted
problems with a blanket guarantee, but at least the guarantee ought to be made applicable
unless defined, identified criteria are not met. This can be done, it should be done. There
are too many examples of successful exploration leading to a deadlock, including a loss for
the forseeable future of the exploration investment, for reasons which were not apparent
when exploration commenced.

Stockdale Prospecting Ltd stated that (sub. 43, p.2):

While in most States there is not a legal nexus entitling a successful explorer to convert his
exploration title to a mining lease, there is a well recognized expectation that thisis the rule,
based on the concept that the explorer having taken the high risk is entitled to the reward of
his endeavours.
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A somewhat different view was put by Alcoa which stated (sub. 16, p.3):

The industry recognises that the identification of a mineral resource does not confer an
automatic right to proceed with the development of a mine. All projects which have the
potential to cause significant environmental impact should be subject to an appropriate level
of environmental assessment. Projects in environmentally sensitive areas will generaly be
subject to stringent conditions of environmental approval, or may not be approved at all.
Thisis recognised and accepted by the industry.

This latter view correctly recognises that the mining industry cannot have it both ways - if
exploration is seen as an information-gathering process to enable rational decisions to be made on
land use, this clearly implies that there will be a decision made at a subsequent point, which in
some cases will be not to allow mining. But this may depend upon the nature of the land (eg
Aboriginal land, national parks). Miners should not have an absolute right but there should be clear
rules as to how these decisions will be made (ie remove discretion). This would fulfil the need,
aready recognised by the Commonwealth Government (Commonwealth of Australia 1990, p.16),
"that there is a case for greater degree of certainty in relation to access to resources than has been
provided to date." Where land has little aternative use, approval procedures should be relatively
straightforward.

Commonwealth initiatives

In 1983 the Commonweath Government, in consultation with a range of interested parties,
concluded a National Conservation Strategy (NCSA). The broad principles translated into the
following guidelines for day-to-day decision making:

» there should be an integrated approach which takes conservation (including all environmental
and ecological considerations) and development aspectsinto account at an early stage;

* resource-use decisions should seek to optimise the net benefits to the community from the
nation's resources, having regard to efficiency of resource use, environmental considerations
and an equitable distribution of the return on resources; and

e Commonwealth decisions, policies and management regimes may provide for additional uses
that are compatible with the primary purpose values of the area, recognising that in some cases
both conservation and development interests can be accommodated concurrently or
sequentially, and in other cases, choices must be made between aternative uses or combination
of uses.

While many participants in this inquiry supported the general sentiments behind the NCSA, there
was a feeling that these principles had not been put effectively into practice. The Queensand
Government, for example, commented that (sub. 55, p.27):

. the National Conservation Strategy for Austraia particularly with respect to the
application of multiple and sequential land use and sustainable development concepts,
provides suitable guidelines for the integration of conservation and mineral development, but
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often lacks the commitment of governments and interest groups. As well, the
implementation of the strategy would be enhanced by further refinement of the sustainable
development concept as it applies to modern mining practice. This would entail an
integrated approach to incorporate rehabilitation, pollution control and product recycling.

The Queensland Chamber of Mines contended (sub. 74, p.36) that:

The experience since the announcement of those principles has been that the Federa
Government has moved in completely the opposite direction.

There is now a need for these principles to be put in place by State and Federal Governments
so that we are in accord with the principles of the National Conservation Strategy of
Australia and the Brundtland Commission recommendationsin "Our Common Future”.

Simply put, the Chamber believes there must be a structure in place which alows the
competing arguments for land uses to be assessed objectively, with expert advice and
information available and with no regard to the ability of any one group to whip up
emotional and politically based campaigns which will distort the issue.

The Resour ce Assessment Commission

In 1988, the Commonwealth Government announced the formation of the Resource Assessment
Commission (RAC). The RAC is to "investigate and report to the Prime Minister on the
environmental, economic, financial, cultural and socia implications of major resource-use
proposals and provide the Government with informed advice about the options available in relation
to those resources and their future utilisation. The RAC isto examine major resource-use conflicts
through a public inquiry process designed to reduce the level of confrontation which has frequently
surrounded the consideration of conservation and development issues. One of the RAC inquiriesis
into options (including mining) for the future use of the Kakadu Conservation Zone in the Northern
Territory. In addition to providing a new mechanism for addressing specific resource-use
problems, the RAC intends, over the longer term, to "develop general principles and methodologies
for the evaluation and resolution of conflicts between competing resource-use proposals.”

Whilst many participants generally supported establishment of the RAC, this support was generally
qualified. For example, AMIC (sub. 29, pp.48-49) stated that "by the time the RAC legidation had
passed through Parliament, it had been amended to place a stronger emphasis on conservation."”
The Council expressed concern that the whole Kakadu Conservation Zone (rather than the smaller
area encompassing the Coronation Hill project and the El Sherana prospect) had not been referred
to the RAC, and suggested that "the RAC process has been trivialised." In similar terms WMC
whilst supporting the notion of the RAC in general terms, claimed (sub. 69, p.35) that:

... anumber of factors appear set to nullify the RAC's potential to act, perhaps in the mould
of the Industry Commission, as a neutral but powerful inquisitor, the reports of which are (or
should be) unimpeachable. Already, the Government has indicated that the nature of
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references given may be very restrictive (eg the Coronation Hill issue has been referred to
the RAC, but in such terms as to ensure that only the narrowest possible area of the Kakadu
region is examined), and compromised the purported neutrality of the RAC by alowing
intervention by the Heritage Commission and preferential access for the conservation
movement.

CRA commented (sub. 73, p.110) that it:

... supports Government measures currently being introduced that promise to promote a
calmer analysis of the facts. It is proper that industry should know the environmental cost of
economic growth, but it is equally essential that the public knows the economic costs of
development foregone. For this reason CRA supports the establishment of the RAC and its
original charter. However, its relevance will depend upon the readiness of Government to
accept its recommendations particularly in light of recent Government decisions which have
shown amarked biasin favour of environmental rather than economic considerations.

Oakbridge Ltd (sub. 32, p.34) suggests that World heritage listings be referred to the RAC. In
similar terms, the Victorian Chamber of Mines argued (sub. 21, p.4) that:

Federal and State governments should adopt policies requiring equally stringent criteria and
open inquiry to be applied to continuation of existing or approva of new exclusion areas, as
isrequired for natural resource development interests.

It further suggested that the RAC could assist in this process.
Other Initiatives

DASETT (sub. 65, p.2) noted that the Commonweath Government has established an
Interdepartmental Committee to examine the issue of environmentally sustainable development and
its application to various sectors of the Australian economy including mining. This Committee
released for public comment a discussion paper in June 1990 which, once finalised, will form the
frame of reference for individual working groups (involving industry, union and conservation
groups) to formulate sustainable development strategies for each main industry sector (including
mining) which use or have a significant impact on natural resources.

The Commonwealth has aso taken steps to improve the database on environmental resources, in
co-operation with the States. In 1988, it established the National Resource Information Centre,
while in 1989 it announced that it would fund an Environmental Resources Information Network to
"draw together, upgrade and supplement information on the distribution of endangered species,
vegetation types and heritage sites’ (Prime Minister of Australia 1989).

State/Territory initiatives

The Tasmanian Chamber of Mines (sub. 81, Appendix 1, p.65) considered that Victoria was
possibly the most advanced State in terms of integrated land-use planning, having established a
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representative Land Conservation Council under the Land Conservation Act 1970. Under Section
5 (1) (a) of this Act, the Council is to carry out investigations and make recommendations to the
Minister with respect to the use of Public Land in order to provide for the balanced use of land in
Victoria. According to the Chamber, the Council has compiled through surveys and research a
bank of data on each of 17 study areas in the State and also undertakes special investigations into
matters of particular concern. The Tasmanian Chamber of Mines also noted that a more informal
mechanism operated in NSW via the Premier's Round Table, involving the Ministers responsible
for the Departments of Mineras and Energy, the Environment, Planning and Natural Resources,
and representatives of the NSW Land Conservation Council and the Australian Conservation
Foundation. A similar mechanism is apparently being established in WA.

The Queensland Chamber of Mines (sub. 74, p.30) considered it essential that State Governments
put in place some policy framework whereby Cabinets can consider the interests of both
conservation and development. It stated that "Queensland, in keeping with almost every other
State Government, has no policy or framework to handle the looming conflicts of the 90's." It
considered that the setting up of separate, self-contained Departments of the Environment served
only to exacerbate the problem, since it was inevitable that, with no brief other than to "protect the
environment”, they proceeded without any regard to economic growth. It therefore believed that
State Departments responsible for single industries should also bear the responsibility for
environmental management. Moreover, it considered the creation of structural links between
environment and economic ministries as urgent, "if we are to give anything more than lip serviceto
the Brundtland Commission Report, which officialy Australia and most other western nations say
they support.”

The Queensland Chamber of Mines also contended that, although they supported a RAC-style
organisation in the Federal arena, it was not the answer to every individual project, being best
suited to look at major industries or economy-wide concerns. The Chamber said (sub. 74, p.37) it
would favour :

.. a Council of Resource and Environment Ministers, rather than the currently separate
Councils, Of Resource Ministers, Primary Industry Ministers and Environmental Ministers.
Unless and until they are brought together, the conflicts will remain. Our industry and
Australiawill be unable to met the challenges of sustainable development.

The Queensland Chamber of mines noted (sub. 74, p.29) that, as a first step to formulating a
strategy to resolve land-use disputes, the Government has included a specific term of reference for
the Commission of Inquiry into the Conservation, Management and Use of Fraser Island and the
Great Sandy Region conducted by Mr Tony Fitzgerald QC as follows:

... the establishment of principles, systems and procedures for the orderly development and
implementation of policies and the resolution of issues or disputes concerning areas of
Queendland in relation to which particular regulation or control may be needed for
environmental, cultural or other special reasons.
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In Tasmania, The Tasmanian Legislative Council set up a Select Committee in October 1989 to
enquire into the general question of public land use. The Committee found that "there is broad
community dissatisfaction with the ad hoc and adversial nature of historical attempts to resolve
major land-use decisions', and recommended the establishment of an independent Tasmanian
Public Land Allocation Authority to manage and facilitate land-use decision-making processes
within the state.

In Western Australia, most public land is vested in the constituent bodies of the Department of
Conservation and Land Management (CALM). Proposals to change land use/tenure are controlled
by the Conservation and Land Management Act 1984, and involve public notification and wide
circulation of a comprehensive proposal report, public participation in the final decision
recommendation, and full Parliamentary debate and approval of the Minister's recommendation.

This is not to say that full-scale RAC or similar CBAs should be done on every land-use issue.
Rather, there is a need for appropriate frameworks to be built into day-to-day decision-making
processes. In thisregard the Normandy Poseidon Group argued (sub. 11, p.11) that:

Most applications for mining developments should be dealt with by the normal process of
Environmental Impact Statements, public hearings, statutory reviews and eventual decisions
by the appropriate authority. Serious conflicts over potential developments may be best
resolved by reference to the Resource A ssessment Commission.

One example is the South Australian model of multiple land use achieved through creation of the
‘regional reserve’ concept (see Box 6.3). According to the South Australian Department of
Environment and Planning (sub. 2, p.3) thisland classification was:

... worked up with the mining and pastoral companies. The process was amicable with a
high level of co-operation. The participation of the mining companies (SANTOS and Delhi)
appeared to be primarily based on a senses of corporate citizenship responsibility as there
were no compulsion ... by the Government.

Further discussion of the Regional Reserve concept and its application in South Australia is at
Volume 4, “Conflict over the use of public land’. A number of participants, including several State
governments (eg NSW Government) commended the Regional reserve concept as a useful model
for other States to follow.
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Box 6.3: Resolving land-use conflicts. the Regional Reserve concept

The South Australian Government has challenged the assumption that mineral exploration and
development and conservation of nature on the same land are mutually exclusive by introducing a
new reserve classification - the regiona reserve - under the State's National Parks and Wildlife Act
1972. This classification allows the Government to reserve any specified Crown land "for the
purpose of conserving any wildlife, or the natural or historic features of that land while, at the same
time, permitting the utilisation of the natural resources of that land." The Innamincka Regional
Reserve in the far north-east of South Australia was created after lengthy negotiations between the
government and various parties with interests in the resources of the area, which include wildlife,
historical interest (eg Burke and Wills), sites of Aborigina significance, pastoral runs, and
extensive hydrocarbon gas deposits. The Cooper Basin is now the largest on-shore oil and gas
resource in Australia, supplying gas to Adelaide and Sydney markets and exporting petroleum
products. At the same time, the previously uncontrolled tourist activities are now managed under
the powers of the National Parks and Wildlife Act and Regulations, and increasing numbers of
tourists are visiting the area.

Source:  South Australian Department of Environment and Planning (sub. 2) and South
Australian Chamber of Mines (sub. 132)

The NSW Government indicated (sub. 52, p.38) that "... government authorities are examining
multiple land-use concepts, including the suitability of land for different uses and the capability of
different land types to accommodate changes in land use" It noted that the Department of
Minerals and Energy is currently accumulating information on the amount of land available for
exploration and on the monetary value of mineral potential - to be used as inputs into “land
capability' or “land suitability' analyses as a basis for more-informed land-use decisions.

The Northern Territory Government (sub. 136) stated that it was in the process of developing a
conservation strategy for the Northern Territory to provide mechanisms for improved community
participation in environmental planning and resource development issues, more flexible and
responsive processes within government and industry to encourage integration of conservation and
development, and an improved basis for policy and legidative review processes so as to improve
the capacity to manage sustainable development. It also noted that it has already initiated processes
within government to improve decision-making including: the development of a comprehensive
Geographic Information System (GIS) for the assessment and evaluation of ecological and
environmental data to interact with other resource management databases within government;
development of more integrated resource utilisation, planning and monitoring networks within
government (eg arrangements between the Conservation Commission and the Department of Mines
and Energy with respect to mineral exploration and development procedures including agreements
for exploration and mining on Territory Parks and Reserves); and the commencement of reviews of
the Planning Act and the drafting of new Heritage legidation - both aimed at integrating
conservation and development planning.
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I ntergover nmental initiatives

Decisions on public land uses are affected by all levels of government (Attachment 7A outlines the
legal framework within which environmenta regulation in Australia is conducted). While the
States and Territories have primary responsibility for public land-use decisions, the Commonwealth
has a number of powers under the Australian constitution which enables it to exert influence, and in
some cases override, land-use decisions made by the States. Relevant legislation which can and
has been used to this effect includes the Commonwealth National Parks and Wildlife Conservation
Act 1975 (see Attachment 6A), the Australian Heritage Commission Act 1975 (see Attachment
6B), the World Heritage Properties Conservation Act 1983 (see Attachment 6C), and the
Environment Protection (Impact of Assessment) Act 1974 (see Section 9). Another mechanism the
Commonwealth can use to stop some developments it thinks should not proceed is to make it clear
that export permits will not be issued - this mechanism was used to block sandmining on Fraser
Island.

The Queensland Government stated that (sub. 55, p.27):

In the past, there has been a degree of Commonwealth/State tension on environmental
management matters based on a perception of Commonwealth interference in areas of State
Government responsibility. The present Queensland Government favours a co-operative
solution to any State/Commonwesalth conflicts over resource development and environmental
protection. State/Commonwealth arrangements need to recognise the States have substantial
policy and administrative responsibilities in these areas and have a strong capacity to manage
environmental performance and to make land-use decisions.

DASETT (sub. 65, p.5) considered that, when examining measures for altering signals provided to
the marketplace for the allocation of resources:

... the Federal system of government provides an impediment to the efficient use of natural
resources. The responsibility for land and resource use lies with the individual State
governments, and the Commonwealth has limited powers, predominantly sourced through
international treaties and obligations, and its monetary powers.

The Trades and Labour Council of WA considered (sub. 39, p.28) that "environmental processes
should be agreed to between the State and Federa Governments so that there is only one set of
processes which a project must go through." In this regard, DASETT (sub. 65, p.9) noted that
agreements are in effect between the Commonwealth and all State and Territory governments
except Queensland (where an agreement is in preparation), to "facilitate co-operative arrangements
for joint EIA of relevant projects to avoid duplication and enhance the efficiency of the EIA
process."

The Queensland Government (sub. 55, p.28) did not view the RAC as a suitable vehicle for the
resolution of the Commonwealth/State conflicts over resource use.

Clearly, the areas of land use and environmental management are ones which have suffered and
continue to suffer from conflicts between State and Commonwealth powers. Development of
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effective policies on these issues in the interests of the nation require some form of co-operation
and consultation between the various levels of government. The proposed Commonweal th/State
forums for pursuing microeconomic reform - which is all about improving the efficiency with
which the community's resources are used - is one avenue through which such progress could be
made. This might include agreement on and the publication of guidelines on the way in which
World Heritage listing procedures will operate in the future.

6.6 Conclusions

Existing arrangements for resolving land-use conflicts between mining and “public' land uses such
as conservation and preservation have imposed considerable costs on the Australian community.
While governments have supported concepts such as “sustainable development' and “multiple land
use', much remainsto be done in trans ating these into practical policies.

Considerable scope exists for implementing market-based solutions (eg the lodgement of
“environmental' (or performance) bonds, and the payment of full compensation to landholders
affected by the actions of others) which force individuals (and governments) to take into account
the costs of their actions on others. Consistent application of a user-pays approach would also
entail that users of land for purposes other than mining should also pay for that use. For example,
compensation should be paid by those benefiting from or proposing national park or Heritage
listings, where the effect of such declarationsis to impose direct costs on others (eg holders of pre-
existing exploration or mining leases).

Where market approaches are not feasible, there may be a need for government intervention in
land-use decisions. Such intervention should aim at rational, informed decisions made under
processes which are open to public scrutiny. Thisis not to say that a full-scale RAC inquiry or a
cost-benefit analysis should be done on every land-use issue on which Australian governments
must pronounce. Depending on the nature and significance of the proposal, this might vary from
formal cost-benefit analysis to the integration of environmental and economic considerations into
legidation and into day-to-day decision-making processes.

An extension of these principles is that conservation proposals should be treated in the same
manner as development proposals. Thus, while it is appropriate and proper that the likely
environmental impacts of mining proposals be investigated, it is equally appropriate and proper that
conservation proposals - such as proposals to declare national parks, World Heritage areas, or
National Estate areas - be subject to economic as well as environmental or heritage assessment.

An important requirement for rational decision-making is the availability of accurate information
on the likely costs and benefits of alternative land-uses. Governments can play an important rolein
the gathering of information with which society can make informed decisions and which no
individual would have the economic incentive to collect. The development of environmental and
ecological databases by both Commonweslth and State Governments is supported. Equally,
however, there is a need for access to information on mineral resources. The Commission
therefore recommends that access to land for exploration (as primarily an information-gathering
activity) should generaly be permitted, subject to appropriate guidelines (which would depend,
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inter alia on the fragility of the area in question). Importantly, however, this view should not be
interpreted as supporting claims that successful exploration should automatically lead to mining. It
is aso important to bear in mind, however, that information-gathering is far from a costless
exercise, so that, for example, gathering information on the possible effects of mining down to the
last detail may not be a sensible use of society's scarce resources.

Because influence over land-use decisions spreads across jurisdictional boundaries, reform in this
area will require intergovernmental co-operation. The Commission recommends that a number of
matters currently impeding efficient use of the nation's natural resources - such as conflicts arising
from the use of overriding Commonwealth power over the States on environmental and land
management issues (eg World Heritage listings) - be addressed in suitable forums such as those
proposed for the Commonwealth/State “review of federalism'.

In summary, there is a variety of initiatives open to governments in Australia to improve existing
means of resolving public land-use conflicts. In the Commission's view, however, possibilities for
employing market incentives should be pursued wherever feasible, in preference to an over-
reliance on governments to resolve all conflicts which arise.
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6A EXPLORATION AND MINING IN NATIONAL PARKS

The “conservation versus development' debate is perhaps at its most divisive when the issue
of exploration and mining in national parks is raised. At one extreme, some
environmentalists argue that virtually all economic activity should be banned in national
parks and similar areas. Others concede that the debate should be about the net present
values generated by alternative land uses irrespective of their location on the continuum
between National parks and cities. There would be overall benefits to Australia from an
approach which recognised these trade-offs when declaring national parks and by
distinguishing between core ecological areas and buffer zones, and between different types
of activity (eg exploration versus mining).

One consequence of a growing general community sensitivity to environmental issues and the
value of conservation and preservation has been a substantial increase in areas of land set aside as
national parks or reserves primarily for these purposes. At the Commonwealth level, the National
Parks and Wildlife Conservation Act 1975 (the NWPC Act) applies in areas of its jurisdiction.
There is separate nature conservation legislation at the State/Territory level.

Access to national parks and similar reserves are important issues in the whole access to land
guestion. The main points of contention revolve around the procedures for declaring national
parks, and the nature of restrictions applying to activity within declared national parks. The
following discussion examines these issues and some possible compromises.

6A.1 Proceduresfor declaring national parks

A major conclusion from Section 6 was that rational land-use decisions require the relative costs
and benefits of aternatives to be weighed. A number of participants to this inquiry argued that the
procedures for declaring national parks did not allow for a proper assessment of mineral resources
or biological or other natural resources to be made. A common view was that of AMEC (sub. 15,
Appendix 4, p.2) which contended that:

It is clear that in the past, the definition of national park boundaries has been imprecise, and
in some cases the area embraced has obviously not been surveyed scientifically - either for
conservation worth or to define whether or not community resources which might be needed
in the future, were being quarantined.

and that:

The process of establishment of national parks is becoming increasingly politicised so that,
in effect, such distortion in government decision making is now so evident as to raise the
guestion of whether the process is genuine, particularly in respect of the huge areas which
are currently being alocated without a corresponding allocation of public funds to ensure
their adequate management, or any attempt to adequately survey the minera resourcesin the
public interest.
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and also:

Because of the increasing tendency by governments to grant blanket approval to large areas,
it can be argued that many national parks now contain areas which are not unique - or even
of high conservation value. This view is substantiated in the 1981 Report of the Select
Committee of the Legislative Council on National Parks, both as a general statement and in
referring to the Shannon D'Entrecasteaux National Park in particular.

Other participants, however, disagreed strongly with these sentiments and suggested that there was
an urgent need for more national parks to be declared. The Total Environment Centre (sub. 10,
p.4) argued that:

Only 1.1 per cent of Australia is currently protected as national parks free from mining.
Only a fraction of this area is given legidative protection. Less than 0.07 per cent of
Audtralia’s territorial waters are marine reserves free from mining. These fractions are too
small to influence the profitability of the minerals industry in Australia. The amount of
protected parks should be quadrupled in the next ten years to protect wilderness and other
areas of outstanding natural value.

In response to these types of arguments, the Queensand Chamber of Mines (sub. 74, p.32)
contended:

A major threat for the future is the creation of national parks specifically to stop other
activities, rather than for their own intrinsic merit. We reject as totally lacking in logic the
claim that States should have an arbitrary percentage of their total area classified as national
park. What does this have to do with the criteriafor park creation?

Some participants argued that the procedures for declaring national parks were inherently
unbalanced. For example, the Tasmanian Chamber of Mines stated that (sub. 81, p.10):

The State Government has the ability to dedicate an area as anational park, yet its revocation
requires the approval of both Houses of parliament. Similarly, in regard to certain
Conservation Areas, the responsible Minister can dedicate areas with apparent ease, but
revocation requires the approval of parliament.

The Australian national Parks and Wildlife Service (ANPWS) rejected the view that procedures for
declaring national parks did not take into account all costs and benefits and stated (sub. 83, p.9)
that:

In relation to any proposal to establish a park or reserve under the NWPC Act, the mining
industry, like other interest groups, can make its views known through the public
consultation process that is required before a park or reserve is declared. The process alows
for the ateration of boundaries and even the abandonment of the proposed declaration, if
counter-arguments are sufficiently strong.
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The Director, ANPWS is required to give public notice of any proposal to declare a park or reserve
and to alow 60 days for representations (to which he must give due consideration). The Director
then forwards a report on the proposal together with representations and his comments on them, to
Executive Council. The ANPWS considered that :

At every stage of this process the importance to the community of the nature conservation
values of the area can be assessed against other values. A final decision to alow declaration
to proceed represents a decision to give priority to the former.

The Commission supports, in principle, the notion that procedures for declaring national parks
should be assessed from an overall assessment of the benefits and costs. It questions, however,
whether the ANPWS is the appropriate body to make such an assessment which, to truly represent
"decisions to give priority to the nature conservation values®, need to adopt a comprehensive cost-
benefit framework.

The Total Environment Centre (sub. 10, p.5) stated:

Where mining is a suggested alternative use for a proposed National Estate area, national
park or proposed marine reserve, the mining industry should undertake predictive studies
before the development application stage. These studies should be undertaken by
independent consultants and demonstrate the long-term effects of mining the area (eg land
subsidence, changes to hydrology and wildlife habitat). Once these reports are received, the
Government and the public can objectively review and assess the merits of the proposal).

The Centre also argued (sub. 10, p.4) that:

Exploration should not lock up or degrade land with significant natural resources for lengthy
periods (eg the mining industry should not hold mining exploration licences or leases over
national park proposals to frustrate dedication of parks).

It considered the Great Sandy Region of Queensand (including Fraser Island) and the Nattai
National park proposal in the Blue Mountains were examples of where mining proposas have
delayed national park proposals unnecessarily.

The Commission finds it difficult to reconcile these views. It would argue that, if a development
project needs to be carefully assessed and subject to public scrutiny, so must proposals to declare
national parks. If one accepts that mining projects may be delayed because of this requirement, it
is aso the case that proposals for national parks may be delayed while such a cost-benefit
assessment is carried out. Indeed, under the NPWC Act, Conservation zones may be established to
protect and conserve wildlife in, and the natural features of, an area until a decision is made
whether or not to declare the area to be a park or reserve. The Kakadu Conservation Zone is the
only such zone declared to date.
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6A.2 Restrictions on exploration and mining in national parks
What restrictionsapply at present?

Some indication of the nature of current restrictions applying to national parks and similar land in
Australia can be gained from examining Table 6A.1. With some exceptions, exploration and
mining is prohibited in national parks, or only alowed subject to approva by both Houses of
Parliament of the relevant legislature. Even where exploration or mining is possible in theory,
political realities suggest that in practice thisislikely to be arare event.

As an example of this, the ANPWS noted that, while Section 10 of the NPWC Act totally prohibits
exploration and mining in Kakadu National Park, it does allow for such operations in other parks
and reserves if: there is a plan of management in force; this plan specifically permits such
operations; and the Governor-General has approved those operations. In practice, none of the plans
of management for parks and reserved declared under the NPWC Act alow for exploration or
mining to take place. The ANPWS considered (sub. 83, p.10) that this "reflects the fact that the
primary purpose of the Act is to protect nature conservation values, promote Aboriginal interests
and encourage tourism - not to facilitate mining." Given that the "Commonwealth Government has
a policy of not allowing mining in national parks' (Commonwealth 1990), there must be serious
doubts as to whether the Section 10 provisions will ever be used to permit mining in
Commonwealth-declared national parks.

Exploration and mining is also restricted (or sometimes prohibited) in various other categories of
reserves (see Table 6A.1). This varies widely across categories of reserve and across legislatures.
In many cases, the effect of land status on mining and exploration is not defined in the legislation,
but is determined by administrative practice - or only becomes defined when exploration or mining
in the area becomes an issue. Someillustrations are provided in Volume 4.

The uncertainty as to the status of various categories of land with respect to their availability for
exploration or mining has led to an active debate about the precise proportion of Australias land
surface which is either potentially subject to exploration or mining, or legidatively free from these
activities. In the Commission's view, this debate is unhelpful. Not only does it overlook the
important fact that it is often the same small percentage of land which is valued highly by both
miners and by conservationists, it distracts from important questions such as: what restrictions
should apply to national parks?

What restrictions should apply to national parks?

This question brings forth widely diverging answers which in itself demonstrates the difficulty in
implementing “multiple land use' or sustainable development’ policiesin practice.
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Table6A.1: Availability of national parksand other reservesfor exploration and mining

Jurisdiction? National Parks Number Approx Other Categories of Number Approx
Area. Terrestrial reserves Area.
(hectares) (hectares)
Commonwealth Mining and exploration 4°¢ 1890568 Reserves: asfor National Parks.
prohibited in Kakadu National In a Conservation Zone (of which
Park. Theoretically allowed in currently thereis only one, the
other National Parks subject Kakadu Conservation Zone)
to conditions but no existing exploration but not mining) is
management plans allow for permitted.
exploration or mining.
NSW National Parks not currently 68 3103761 New legidation wil also preclude 370 708 404
legally protected from mining in Nature Reserves,
exploration or mining but Historic sites and Aboriginal
NSW Government is areas. Mining isto be permitted
introducing legidation to in State Recreation areas subject
implement its policy which to certain conditions.
precludes mining in national
parks.
Victoria No new exploration or mining 33 1202116 For State parks and Wilderness 329 627 867

permitted. However, relevant
Ministers may consent to
exploration and mining where
there are pre-existing
contracts.
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Parks: asfor National Parks. In
other categories of reserves
exploration and mining requires
Ministerial and/ or
Parliamentarian consent or is
prohibited.



Table 6A.1 (cont):

Availability of national parksand other reservesfor exploration and mining

Jurisdiction? National Parks Number Approx Other Categories of Number Approx
Area. Terrestrial reserves” Area.
(hectares) (hectares)
Queensland Exploration and mining not 317 3522129  Mineral exploration and mining 257 141 640
permitted in National Parks or Permitted, subject to agreed
Environmental Parks. Conditions, in the 23 departmental
and official purposes reserves, but
not in the Great Barrier Reef,
Marine Park or State Marine
Parks within the Park.
Western Under a new policy approved 60 4757275 For A class Nature Reserves: as 1187 10 494 938
Australia in February 1988 &l National for National Parks
Parks closed to exploration
and mining unless areserve
(or part of areserve) is
opened for exploration
following EPA assessment and
approval by both houses of
Parliament. This process must
be represented to permit
mining.
South Austraia Situation caries, either subject 12 2648 453 267 8468714
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rights or to these and the
acquisition of future rights.



Table 6A.1 (cont):

Availability of national parksand other reservesfor exploration and mining

Jurisdiction?

National Parks Number Approx
Area.
(hectares)

Other Categories of
Terrestrial reﬁervesb

Number

Approx
Area.
(hectares)

Tasmania

Northern
Territory

ACT
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Mining and exploration 13 851 140
prohibited unless pre-existing

mining right and management

plan has approved such a

provision. The only pre-

existing right was revoked in

1989 and no management plan

allowing exploration or mining has

ever been approved.

Exploration and mining in 6° 542 213
parks and reserves possibly
subject to special conditions
exploration including
rehabilitation of disturbances
and compliance with
environmental assessment

act 1982. Some smaller parks
and reserves and parts of
larger parks and reserves
totally protected from
exploration and mining.

1 94 000

Asfor national parksfor nature
reserves, aboriginal sites and
historic sites, and game

reserves. Exploration and
mining permitted in conservation
aress.

214

82

115857

1 486 686

18 242



Table6A.1(cont):  Availability of national parksand other reservesfor exploration and mining

Source:
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Jurisdiction under which National Park or other Reserve declared. Thus Kakadu and Uluru National Parks declared under Commonwesalth National Parks
and Wildlife Act appear under Commonwealth Government rather than the Northern Territory.

Including (See Aborigina areas, Aboriginal sites, Conservation areas, Conservation parks, Conservation reserves, Conservation/recreation reserves,
Environmental parks, Fauna refuges, Fauna reserves, Hunting reserves, Muttonbird reserves, Native forest reserves, Nature parks, Nature reserves, Other
conservation areas, Other parks, Other reserves, Recreation parks, Reference areas, Regional reserves, Reserves, Scientific purpose reserves, State
Recreation areas, State reserves, Wildlife reserves). In addition (but not included in the table above) there are some 228 Marine and Estuaries Protected
Areas covering approximately 38, 397, 268 hectares.

Includes Areas wholly or partially Aboriginal Land Managed as national parks.

Australia National Parks and Wildlife Service (ANPWS) 1988,; and various submissions.



The Nature Conservation Council of NSW (sub. 50, p.5) considered that national parks, nature
reserves and other similar areas are established to ensure; the preservation of genetic diversity; the
conservation of plant species and communities; the care, propagation, preservation and
conservation of wildlife; the conservation of places of natural and scenic beauty, natural
environments and natural phenomena; the provision of places for recreation, inspiration, peace and
human replenishment; and the maintenance of undisturbed ecosystems as reference points for
scientific study and mineral processing. It claimed that the values of these areas were "self-
evident" and that such objectives were "clearly incompatible with exploration, mining, and mineral
processing.”

In similar terms, the Environment Centre of the NT (sub. 56, p.4) saw mining and national parks as
incompatible land uses. It noted that the Australian Council of Nature Conservation Ministers
(CONCOM) has adopted the internationally accepted IUCN definition:

A national park is arelatively large area set aside for its features of predominantly unspoiled
natural landscape, flora and fauna, permanently dedicated for public enjoyment, education
and inspiration, and protected from all interferences other than essential management
practices, so that its natural attributes are preserved.

The Total Environment Centre considered (sub. 10, p.3) that;

... ll mining and exploration must be excluded from national parks, nature reserves, marine
parks and the National Estate to preserve natural heritage, so that society does not waste its
human and economic resources in needless political conflict.

The Environment Centre of the NT also stated (sub. 56, p.8) that:

And as for minerals being locked away forever, this may not be not necessarily be so. Future
generations may decide that a resource within a national park is essential enough to justify its
mining. The option is there. The option is aso there for those generations to research the
vast unknown but potentially beneficial resources held by the diverse range of species
protected within national parks and conservation reserves. Or they might just decide to
enjoy it!

The Australian Conservation Foundation adopted a slightly different approach (sub. 68, p.16):

The Commission will need to consider the interaction between the [mining] industry and
Australia's existing (and future) conserved biological heritage. The industry will suggest that
billions of dollars of valuable exports have been “locked up' (ie diverted to aternative
economic uses) under some form of conservation order with consequent ill-effects on the
economy. |n economic terms the debate should be about the net present values generated by
alternative land uses. All land uses have an environmental dimension irrespective of their
location on the continuum between national parks and cities ... this inquiry and others must
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examine projects (also future and present conserved biological heritage) on the basis of
comparing aternative income streams. Conserved biological heritage has an economic role
to play in the Australian economy. National parks, for example, generate income in their
own right. There is little credible suggestion these days of mining at Uluru or the Great
Barrier Reef. Politically, such actions would be unthinkable - but also on an economic basis
the non-mineral values of these two places may far exceed their mineral value. ... In
providing avalid economic cost-benefit analysis the market for conserved biological heritage
will have to be examined. This market isto Australia what the great museums and galleries
are to Europe. That is, they are internationally traded commodities that no nation would
consider selling, despite being virtually priceless. Our unigue natura heritage should be
seen in the samelight. Visitors will pay to visit this heritage ... If national parks for example
were a business, and in one sense this is what an economic approach implies, then the
management needs to examine likely trends in the industry and how to respond most
effectively.

This latter view correctly identifies the need for some form of (implicit or explicit) cost-benefit
framework to be adopted. Such an approach is at least partialy evident in recent changes to
national parks legislation in Western Australia. The WA Government stated (sub. 48, p.3) that it
had:

... apolicy for protection of reserves and national parks but does not exclude the possibility
of exploration and mining where such activity can be demonstrated to the satisfaction of the
Parliament to have a higher value than the conservation value forgone.

Under this policy, announced in February 1988, all national parks and Class A reserves are closed
to both exploration and mining unless a specific reserve or part of a reserve is opened for
exploration following assessment by the EPA and specific approval by both Houses of parliament.
However, areas of "the highest biological or landscape value" are to remain closed. The process of
EPA assessment must be repeated before a mining lease can be granted.

The Trades and Labor Council of WA (sub. 39, p.27) submitted that:

... the new arrangements are considered an effective compromise between "no access and
“easy access. Approva of both Houses of parliament will be necessary to approve the
granting of amining lease.

By allowing mining in national parks and A class reserves, the mining industry can search a
much larger land area for the best reserves. Once the most viable deposits have been
located, it becomes a matter of determining the social desirability of development and
attempting to get a bill through parliament. This process would not normally be initiated
unless returns were expected to be significant and environment disruption were expected to
be low.

Although the Western Australian changes are not necessarily ideal, they at |east a move in the right
direction towards rational land-use decision making, by permitting at least some consideration of
aternative land use values.
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The logical extension of accepting the need to evaluate the costs and benefits of declaring national
parksis that both variations in conservation values (including within national parks) and variations
in the effects (ie costs imposed) by differing forms of activity on national park vaues should be
recognised.

The need to recognise variationsin conservation values

A common view of participants was that a "blanket' approach, whereby restrictions on activity
within national parks takes no account of varying relative values of alternative land uses does not
make such sense. For example, the NSWCA (sub. 45, p.22) stated:

The concept and purpose of national parks has changed dramatically over the past 20 years.
Originally, national parks were created for the purpose of public recreation, with
environmental preservation as a secondary value. More recently, however, national parks
have come to be regarded as areas within which the existing environment is strictly
preserved, in some cases to the exclusion of virtually all human activity. It isrecognised that
the very features which make land worthy of dedication as a national park can often warrant
such protection. However, such natural features rarely occupy a significant proportion of the
land within any national park, with the remainder essentially serving as a buffer. In the
Association's view, the restrictions applying to this buffer land could be relaxed without
detracting from the overall purpose or value of the parks.

Alcoa (sub. 16, p.3) also expressed concern at the “blanket' approach to mining in conservation
areas. It stated:

. there appears to be a reluctance on the part of management authorities and
conservationists to accept that conservation values can vary within wide limits, and that
mining proposals can have widely varying impacts depending, on the scale of the operations
involved and the level of rehabilitation expertise available. Large conservation areas should
be zoned to alow for carefully managed commercial activities, including mining activities, if
appropriate, in areas of lower conservation value.

Severa participants expanded upon how such zoning arrangements might work. AMEC, for
example, suggested that reserved areas (eg national parks, nature reserves, wilderness areas, €etc)
should be zoned into “core' segments (in which mining would be banned completely); and “buffer'
zones (in which mineral exploration and mining would be allowed under an agreed set of
guidelines and conditions). In addition, boundaries of national parks, and particularly the “core
areas within them, should be drawn precisely, so that only the land necessary to achieve
preservation of unique features, landscapes, flora and fauna, is enclosed within the “core segment’
of the Park.

As noted in Section 6, the SA Government has recently introduced a new land category - the
regional reserve. These may be created for the purpose of "conserving any wildlife or the natural
or historic features of that land, while at the same time permitting the utilisation of the natural
resources of that land."
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The need to recognise differing effects of activities

A rational decision-making process would also require that, in determining whether, and which,
activities should be restricted in national parks, the costs and benefits of different activities be taken
into account. An important question which arises in this context is whether exploration should be
treated any differently to mining in national parks. Again, participants held widely differing views.

The Nature Conservation Council of NSW (sub. 50, p.6) considered that :

The argument used by the mining industry that decisions cannot be made until exploration is
conducted to estimate mining potentia is totally unacceptable. Short-term economic gain
must not be confused with long-term benefits. Certainly the former should not be selected as
the preference rather than the latter. Areas classified as any of the aforementioned [national
parks, nature reserves, marine reserves, national estate etc] have a high conservation status,
and should be considered as part of our national heritage and ... preserved at all costs.

The Environment Centre of the NT (sub. 126) claimed that:

The environmental movement is opposed to mineral exploration access to national parks and
nature reserves, as the right to mine an orebody is often seen as an automatic extension of its
discovery. Conflict can be avoided if areas of conservation significance are excluded from
mineral and exploration leases.

In direct contrast, CRA (sub. 73, p.106) stated that:

Provided exploration can be carried out in a way which does not adversely affect the
conservation values of sensitive areas, there is no reason why exploration should be
prohibited in these areas. Of course, companies undertaking such exploration would need to
recognise the limitations that might apply to discoveries, including at times a recognition that
mining would not be permitted. The banning of exploration in national parks has led to
some ridiculous situations. For example, companies are required to switch off instruments
when flying over national parks on exploration programmes. This can interrupt genuine
geological and scientific research, as well as exploration programmes, and has no logical
justification.

BMR, while stating that it often enjoys a co-operative relationship with park management, cited
one case (sub. 26, p.3) relating to an airborne geophysical survey it conducted over the Kakadu
Conservation Zone (CZ) where:

The national park regulations in this instance required that each time the plane crossed from
the CZ to the adjoining national park the geophysical recording instrumentation had to be
switched off to avoid recording geoscientific information over the area gazetted as national
park; on the other hand there are no restrictions on gathering geoscientific data over this
national park by the use of remote sensing. It should be stressed that the information being
gathered was geoscientific data of considerable basic importance and could not itself be
classified as exploration, athough it could subsequently be used by the exploration industry
aswell asfor basic research and resource assessment purposes.
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The Queensland Chamber of Mines (sub. 74, pp.20-21) argued that rules relating to access to
national parks or reserves should recognise different levels of exploration, some of which (eg
reconnaissance involving no surface disturbance) should not require Ministerial approval.

However, Stockdale conceded (sub. 43, p.5) that:

If a mineral explorer does locate an orebody in a park he will obviously wish to exploit it,
but the decision whether or not to grant a mining lease and on what terms then falls,
appropriately, to the State government. This is where the techniques of cost benefit analysis
can be utilised to achieve arational decision.

The Commission's view is that the differing costs and benefits of exploration and mining should be
recognised in restrictions on access to national parks. To argue, as did the Nature Conservation
Council of NSW, that our national heritage should be protected at all costs is to argue against
informed decisions being made. To argue that exploration should not be allowed because mining
may follow isto argue that society cannot make rational decisions.

6A.3 Conclusions

The debate surrounding mining and national parks has, in the past, tended to focus on arguments as
to what percentage of Australia’s land surface should be totally protected from exploration or
mining. The rea debate should be about the net present values generated by alternative land uses,
irrespective of their location on the continuum between national parks and cities. There would be
overall benefits to Australia from an approach which recognised these trade-offs. This would
imply that the processes for declaring national parks are similar to those for determining whether
resource development projects should go ahead - that is, both should take into account both
development and environmental concerns. Objective assessment of relative values of alternative
land uses to society would also seem to require distinguishing between core ecologica areas and
buffer zones, and between different types of activity (eg exploration versus mining).

Existing national parks have sometimes been declared without any assessment having been made
of the area's mineral potential and without a convincing case being made that the entire area must
remain immune from other potential land uses (such as mining). In the Commission's view,
existing an proposed national parks should be subject to assessment of relative costs and benefits of
such a declaration. (This will generally mean permitting exploration and evaluations of other
potential land uses.)
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6B  NATIONAL ESTATE LISTINGS

The Register of the National Estate is a list of places which have aesthetic, historic,
scientific, or social significance for current and future generations of Australians. Although
in theory the Register serves only as an alert to planners and the broader community, in
practice it may restrict access to land, despite the fact that economic factors are not taken
into account in assessing places for inclusion on the Register. In the interests of rational
land-use decision making, there is a strong case for amending the processes under which
National Estate listings are made.

Established in 1975, the Australian Heritage Commission (AHC) advises the Commonwealth
Government on the protection of Australids National Estate by, inter alia, preparing and
maintaining a Register of National Estate places. The National Estate is defined under the
Australian Heritage Commission Act 1975 as those components of the natural or cultural
environment of Australiawhich:

... have aesthetic, historic, scientific, or social significance or other specia value for future
generations as well as for the present community.

A place on the Register may be a site, area or region; a building or other structure (which may
include contents); or a group of buildings or other structures.

According to the Australian Heritage Commission, there are now about 8800 places on the Register
and about 230 on the Interim List. These lists are seen by the AHC as "an alert to planners,
decision makers, researchers and the community at large of the heritage value of these places.”

Limited protection of these places is afforded under Section 30 of the Act, which provides that no
Commonwealth Minister or agencies take any action that adversely affects a place in the Register,
unless there is no feasible and prudent alternative. They are also required to inform the AHC of
any proposed Commonweath action which might significantly affect a place in the Register.
Although Section 30 applies only to the Commonwealth Government (and not to State or local
governments or private individuals), the provisions of Section 30 may nevertheless impinge on
these parties indirectly. Of particular relevance to the mining and minerals processing industries
are the effects of the heritage provisions on Commonwealth decisions on export and foreign
investment approvals, and on international treaties.

Anyone may nominate a place for the Register, and there are no requirements to consult or seek
agreement from any other body before making a nomination. According to the AHC (sub. 24):

Nominations for the Register are assessed solely on the basis of national estate value. Other
attributes, such as economic values, are not relevant to national estate significance, and so
are not considered in the assessment process. (original emphasis)

144  MINING & MINERALS
PROCESSING IN
AUSTRALIA



These assessments are undertaken by bodies of experts. Any person may object to, or comment on,
a proposed listing. Such objections are reassessed by a body of experts utilising the same criteria
(for more details see Volume 4, “Conlfict over the use of public land’).

Following a review by DASETT, the Government announced in November 1988 a number of
amendments to the Act. These included: the incorporation within the Act of criteria elaborating the
general definition of national estate; continuance of assessing nominations in terms of their national
estate significance only (and giving prime consideration to this criterion when assessing
objections); increased survey work by the Commission itself (in addition to developing the Register
from public nominations); improved advice to owners of places on the Interim List; automatic
remova of a place subject to objections from the Interim List if the objection has not been dealt
with within 12 months (unless the Minister has agreed to an extension); appointment of
independent assessment panels to advise the Commission on objections be appointed by the
Minister. A major increase in the level of resources available to the AHC was also announced, to
enable it to eliminate the backlog of nominations and objections (which stood at some 3406 at the
end of 1988-89).

6B.1 Effectsof National Estate listings on mining

Many participantsin thisinquiry contended that National Estate listing, rather than being merely an
“aert', did have avery real effect on the mining industry. WMC (sub. 69, p.34) argued that:

... the Australian Heritage Commission Act 1975 is based upon powers which inevitably
extend to virtually all mining activities, due to their nexus with foreign trade or investment.

In their submission, the AHC provided some examples of places on the National Estate Register
relevant to the mining and minerals processing industry. These included areas of natural values
such as the South Eneabba Nature Reserve in Western Australia, Shoalwater Bay in Queensland,
Kakadu National Park in the Northern Territory, and Adamsfield in South-West Tasmania.
Without entering into a debate on the merits of the national estate values of these areas, a relevant
guestion is the extent to which these listings overlap with national parks or other nature
conservation legislation, and whether it is sensible to have two different government bodies both
expending public resources in relation to large tracts of land of “nature’ value.

Other examples of listed places extended beyond such natural regions to include even the remains
of old mines. For example, the AHC claimed that the Sons of Gwalia Gold Mine in Western
Australia was an important place in terms of Australian goldmining history, and that historic
evidence (eg old mine workings, the head frame and winder, buildings in the adjacent village,
processing components and the landscape associated with earlier mining operations) has been
severely affected by the re-opening of the mine using open-cut techniques. The AHC aso
suggested that the remains of the Palmer River region goldfields (significant for the opening up of
the Far North of Queensland in the nineteenth century) have been threatened by the granting of a
mining lease in the area.
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Severa participants considered the modus operandi of the AHC suffered from a number of
deficiencies (see Volume 4, “Conflict over the use of public land). For example, AMIC (sub. 29,
p.45) suggested that:

The Heritage Commission has in many ways become a tool of the conservation movement,
with conservation organisations nominating vast areas for inclusion on the Register, having
them accepted by the Commission without any form of public inquiry, and the onus then
shifting to those with other interests in the area to prove why it should not be included in the
Register. With the national estate being defined in such a wide and imprecise manner, this
becomes a nearly impossible task.

Sections of the conservation movement have not been slow to use the opportunities
presented by the Heritage Act. The public naturally equates national estate listing with
preservation, and the Heritage Commission does little to correct this view. Hence National
Estate listing turns into pressure to create national parks which then becomes, in an
increasing number of instances, application for World Heritage listing. The Kakadu,
Daintree and South-West Tasmania regions are prime examples of this procedure.

WMC (sub. 69, p.34) argued that:

Again, athough the Commission’'s powers enable it to expropriate exploration and mining
rights granted by a State without compensation, its guidelines do not require it to give
adequate consideration to the economic consequences of its actions.

Inits 1988-89 Annual Report, the AHC welcomed recent government decisions - including that the
basis for assessment of nominations are to continue to be national estate values only, commenting:

The decisions were welcome too because they reflected the Government's quite firm
determination to protect the environment. In a society almost overwhelmed by the
marketplace philosophy of economic rationalism, these decisions stated firmly that there are
still values that our society must continue to support and uphold no matter what the
perceived economic cost.

The AHC aso argued in the same Annua Report that the establishment of the Resource
Assessment Commission (RAC) would assist it because:

... no longer should there be calls from development interests for the Australian Heritage
Commission to take economic, employment or production values into account when
deciding whether to list a place on the Register of the National Estate ... The assessment of
those values will rest now, in many instances, quite appropriately with the Resource
Assessment Commission before which development proponents will be required to set out
and clarify all costs and benefits ... In the end, of course, it is the government of the day
which must decide where the balanceisto lie after it has assessed al values and benefits.
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The Tasmanian Chamber of Mines, however, argued (sub. 81) that:

A purely paper anaysis of the purpose and powers of the Commission might go some
distance towards supporting this view. But, more rigorous assessment of the actual role the
“heritage' decisions play in the wider political/administrative process and the total land-use
debate, will produce a quite different view ... Public ignorance or confusion, and a concerted
campaign to exploit that confusion is the real world in which heritage decisions are received
by the government and the community. It is therefore a demonstration of political naivety to
suggest that calls for tighter listing criteria, or for a representative decision-making process
for the AHC, represent a misunderstanding of the purposes of the Commission. On the
contrary, the time has come to recognize that the bona fide heritage concerns that inspired
the 1975 Act, have been subsumed under a quite different agenda.

The Australian Petroleum Exploration Association (APEA) submitted (sub. 4, Attachment 1, p.18)
that:

The present objection procedures outlined in the Australian Heritage Commission Act are
totally inadequate. The Commissioners who hear objections are the same people who decide
that an area is worthy of listing. Written objections only are permitted, objections are
considered in secret and no reasons are given for decisions announced.

A further complaint was that the Act does not require the identity of the nominator to be made
public. The Tasmanian Chamber of Mines (sub. 81) argued:

It is hard to see how the purposes of the Act are furthered by acceptance of submissions from
groups or individuals who do not have the confidence in their nomination to publicly stand
behind it. The absence of source-selectivity, and the encouragement of anonymous
nominations is particularly worrying when one considers that the Commission is willing to
accept three out of every four nominations it receives. That presently amounts to almost
9000 heritage items (and a backlog of 3480 awaiting consideration) of so-called "national
significance".

A number of participants considered that owners of property affected by National Estate listings
should be entitled to compensation from the Commonwealth Government. The Queensland
Chamber of Mines, for example, stated that a case existed for Federal Government compensation to
be paid to affected parties where a National Estate listing was made after the grant of exploration or
mining permits.

6B.2 Proposed reformsto listing procedures

The APEA suggested that the Act be amended so that: AHC functions are limited to compiling a
register of the National Estate and to encouraging public interest and corporate sponsorship of it;
only governments in which the subject land is vested be able to nominate sites or areas; no
nominations are accepted unless they have been subject to an environmental and
resource/economic impact assessment under State or Federal procedures; and that objections
procedures be made independent and reasons for decisions are made public.

NATIONAL ESTATE 147
LISTINGS



The Tasmanian Chamber of Mines, while commending some of the recent reforms (eg clarifying
the definition of the National Estate, empowering the Minister to direct the Commission to review
the continued entry of a place in the Register), the Chamber considered these changes did not
address the fundamental problem as it saw it: that the operations of the AHC led to de facto land-
use decision making. Noting that there are nearly 9000 listing on the Register, the Chamber
suggested that "Such an expansive Register will inevitably import wide variance into the heritage
quality of listings", and suggested that establishment of a hierarchy of heritage sites based on their
heritage value.

The Association of Mining and Exploration Companies (AMEC) aso submitted a proposed model
for National Estate listings including greater State/AHC consultation, improved public nomination
and natification procedures, and the imposition of a six month time limit from the date of receipt of
a nomination to the date of its listing or rejection (see Volume 4, “Conflict over the use of public
land).

6B.3 Conclusions

The Commission recognises that the historical preservation of certain sites is of value to the
community. It also recognized that the unequivocal legal position is that National Estate listing
merely “flags the existence of certain values of a place and that heritage values are only one of
many other values (eg economic) which are taken into account when decisions are made on land
use for these areas. As noted by the Australian Heritage Commission (sub. 206, p.7), mining is
currently taking place in National Estate areas.

Degspite this, the public perception remains one of viewing National Estate listing as a land-use
decision making process. That is, places listed on the National Estate are often treated as if they
have been through a land use decision-making process which has considered the value of
aternative uses; thus implying that these areas should be preserved at any cost. The level of
public misunderstanding in relation to this title demonstrates the importance of a name. The name
“National Estate' is a misrepresentation of areas classified under this listing and therefore frustrates
rational assessment of the likely costs and benefits of alternative uses of land.

Because the very name connotes places which sound as if they should be preserved at any cost,
National Estate listings can frustrate rational assessment of the likely costs and benefits of
aternative uses of land.

In the interests of rational decision-making, there would seem to be a need to counteract
misunderstanding or misrepresentation in public debate of the implications of Nationa Estate
listing. In the Commission's view, the Commonwealth Government should consider renaming the
National Estate and the Australian Heritage Commission with title more accurately reflecting their
actual roles, thereby eliminating any confusion with concepts such as National Parks or World
Heritage areas - which, unlike National Estate listings, are more likely to have been through a more
demanding listing process which have at least taken into account other land-use values. The
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Commission proposes the Australian Register of Places of Interest. Failing this, there is a strong
case for removing land of “nature value' from the purview of the Australian Heritage Commission
on the grounds that such areas can be adequately protected by other existing mechanisms (eg
National park declarations).
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6C WORLD HERITAGE LISTINGS

While protection of places of world significance may be laudable, the procedures applying to
Australian nominations have led to considerable conflict. There seems to be a strong case
for reviewing these procedures to ensure that the values of all alternative land uses are
properly taken into account and adequate compensation paid to those suffering loss as a
result of such listings. Such reform would clearly require co-operation between
Sate/Territory and Commonwealth governments.

Australiais a signatory to the 1975 UNESCO Convention for the Protection of World Cultural and
National Heritage. Signatories to the convention commit themselves (Article 5(d)) to "take the
appropriate legal, scientific, technical, administrative and financial measures necessary for the
identification, protection, conservation, presentation and rehabilitation of this heritage."
Responsibility for implementing the convention rests overwhelmingly with the signatory states
themselves.

Australian nominations are made by the Commonweath Government, usualy on the
recommendation of the relevant State Government. On some occasions, notably South-West
Tasmania and the tropical rainforests in Northern Queensland, nominations have been made
without the agreement of State Governments. This action was taken under the Commonwealth
World Heritage Properties Conservation Act 1983 which prohibits acts which might damage or
destroy such property.

Nominations are vetted by a 21 member World Heritage Committee on which Australia serves.
The fina decision on whether or not to uphold a nomination rests with the Committee, although it
may seek additional information from the nominating country and take advice from other bodies
(eg the International Union for the Conservation of Nature and Natural Resources (IUCN)).

To qualify for listing, a property must meet at least one of several criteria indicative of outstanding
universal value. Theseinclude:

» outstanding exemplification of major stagesin the earth's evolutionary history;

» outstanding representation of significant, ongoing geological processes, biological evolution
and humanity's interaction with its natural environment;

» exemplary natural phenomena, formations or features (eg a major ecosystem);

» the highest degree of natural beauty, or unparaleled combinations of natural and cultura
elements: and

» natural habitats where threatened species of animals or plants of universal value (from the
science or conservation viewpoint) still survive.

There are currently eight Australian places on the World Heritage List (see Volume 4, “Public land
use conflicts). These are the Great Barrier Reef, the Lord Howe Island Group, the Willandra
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Lakes Region of New South Wales, the Tasmanian Wilderness, Kakadu National Park (Stages 1
and 2), the Australian East Coast Temperate and Sub-tropical Rainforests Parks, Uluru National
Park, and the Wet Tropics of North Queensland.

6C.1 Effectsof World Heritage listing on mining

Severa participants expressed concern with the effects of World Heritage listings on mining. For
example, CRA (sub. 73, p.110) stated that:

The current Minister of the Environment claims that the inclusion of a region on the World
Heritage list does not automatically rule out all forms of resource development in that region.
Both the mining and forest industries believe that redlistically it does given popular
perceptions of the role of World Heritage areas. It particularly concerns industry that a final
list of proposed World Heritage areas has never been drawn up.

The Queensland Chamber of Mines (sub. 74, p.33) noted that:

Australia is the only country in the world, among 104 signatories to the World Heritage
Treaty, to impose World Heritage on its citizens by legislation. Elsewhere it is done by
common accord and with general approval.

Nowhere else in the world does a country attempt to prevent other activities by imposing
World Heritage areas on areas not previously protected by that country through the
declaration of National Parks or protected area status ...

If an area has not previously merited classification and protection [ie has been listed on the
National Estate or is a designated National Park] we fail to understand how a case can be
made to the World Heritage Committee that this same area ranks as one of the planet's great
treasures.

The Tasmanian Chamber of Mines observed in its submission (sub. 81):

While our Federated structure is admittedly a predisposing factor, it is nonetheless
noteworthy that eighteen years after the Convention's inception, Australia remains the only
nation to have taken the legidlative route.

Australia distinguishes itself in another respect also. It does not have an indicative inventory
of property that may be nominated for World Heritage listing. Australia again stands alone
on thisissue.

The Queensand Chamber of Mines (sub. 74, p.34) considered that the tropical rainforests of Far-
North Queensland are an excellent example of how “legitimate’ mining operations can be caught up
in World Heritage listing wrangles (see Box 6C.1).
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Box 6C.1: World Heritagelistings: therainforests of Far-North Queensland

In 1987, the tropical rainforests of far North Queensand were nominated for World Heritage
listing. At the time, there were 38 Authorities to Prospect (ATPs) valid in the area within the
proposed boundaries. The Queensland Chamber of Mines said it would support the concept of
World Heritage provided the rights and responsibilities of existing tenure holders were protected,
and the area was confined to the virgin rainforests of first priority scientific interest and value.
According to the Chamber, the Government accepted boundaries "put forward by conservation
groups which took no account of any such factors." Despite urgent representations to the Minister
for the Environment and the fact that no ban was officialy placed on exploration or mining, the
companies received no satisfaction as to whether they would be able to proceed if the nomination
was successful. It was made clear, however, that no compensation was due or payable under
World Heritage legislation. The Chamber claimed that, within 12, months all exploration activity
had ceased, and subsequently about half of the holders of ATPs "walked away" and wrote off their
investments. Others are still waiting, three years later, to find out whether they will be allowed to
operate under the auspices of the Federal/State Management Authority which isonly now being set

up.

Source: Queensland Chamber of Mines (sub. 74, pp.34-5)

The merits of listing this area as a World Heritage site is not an issue the Commission is well
qualified to debate. Box 6C.1 does, however, clearly illustrate some problems with the procedures
surrounding such nominations - particularly relating to the extent to which aternative land uses are
considered and objectively evaluated. Pasminco (sub. 89, p.77) cited Tasmania as another area
where World Heritage nominations were proceeding without proper account being taken of the
economic costs or benefits of segregation. It claimed that:

.. in Tasmania, World Heritage nominations are proceeding in spite of the BMR report
showing the high prospectivity of some areas. National Estate listings are proposed for large
areas of rain forest which overlie zones of high to very high prospectivity for base metals. A
Greater Western Tasmania National Park is being proposed by conservationists which will
have the effect of sterilising large parts of the Mount Read mineralised belt.

Considerable concern was expressed that the World Heritage Properties Conservation Act 1983
allowed the Commonwealth to intervene in State land-use issues simply by nominating the areafor
World Heritage listing. According to AMIC (sub. 29, p.47):

The Commonwedlth ... gave an undertaking that "it will not take unilateral action to
nominate areas for World Heritage listing without the agreement of the State or Territory
concerned”. The Government said, in its view, "such action would be more likely to lead to
confrontation with States or Territories which may well do more harm that good in the long
run". Six months later these noble sentiments were watered-down to a statement that the
Commonwealth "will not normally nominate areas for World Heritage listing without the
agreement of the State or territory concerned.” A few months after that, the Commonwealth
unilaterally nominated 6000 square kilometres of the Kakadu region to the World Heritage
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List without even the pretence of consultation with the Northern Territory Government. This
was followed by the nomination of the North Queensland rainforests, based on a report by a
conservation group commissioned by the Australian Heritage Committee and against the
wishes of the then Queensand Government.

The Tasmanian Chamber of Mines stated (sub. 81) that:

Management plans in the Australian context have been considered only after an area has
been submitted to the World Heritage Committee and the nomination accepted. Any
subsegquent Management Plan is fundamentally impacted by that one fact, such that it is no
longer possible to consider the relative merits of the competing land uses on a"level playing
field". By the time these competing uses are considered, it has been decided that they can
only be accommodated to the extent that heritage values are not affected. The process fails
to recognise that preservation of heritage values is itself a competing land use and a true
consideration of the broader public interest is thereby precluded.

6C.2 Proposed reformsto listing procedures

The Tasmanian Chamber of Mines (sub. 81, Appendix 1 p.7) suggested that existing proceduresin
Australia for nominating World Heritage sites could be improved by adopting some of the
provisions applying to these nominations in the USA and Canada. These include a regquirement
that the nomination should already be a National park, State Reserve or some other type of
conservation area; that property owners must concur in writing with the nomination; and that a
management plan must be in place before the nomination proceeds.

AMIC and APEA have both supported a procedure whereby:

» dites of Heritage value are considered on a hierarchical basis from State through National to
World level, the selection criteria becoming more stringent towards the higher level of the
hierarchy. Sites nominated for World Heritage listing should be first nominated, assessed for
and listed on State and National registersin that order;

» al parties with demonstrable interests in the area (including owners and occupiers) are advised
of nominations and given an opportunity to contribute to the assessment of that nomination;

» existing rights of such interested parties are protected, including payment of compensation
where listing eventuates,

* nominations to the World Heritage Committee must be accompanied by a proposed
management plan developed through a process of public consultation.

The Queendand Government (sub. 55, p.28) drew the Commission's attention to suggested
improved processes for World Heritage assessment arising from the May 1989 Report of the
Australian Minerals and Energy Council Working Party on Commonwealth/State Co-operation on
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Mineral Development. The essential features of this proposal include extensive
Commonwealth/State consultation commencing at an early stage, an assessment of conservation
and resource values and net community benefits, joint preparation (if nomination proceeds), of a
management plan based on NCSA principles with public input. Oakbridge Ltd (sub. 32, p.34)
suggested that World Heritage listing proposals could be referred to the Resource Assessment
Commission.

Another important issue raised by participants to this inquiry was that of payment of compensation
to those affected by World Heritage listings. A common view was that of the Queensland Chamber
of Mineswhich argued (sub. 74, p.34) that:

Compensation should be payable where business and industry is operating under the legal
imprimatur of a State Government or Territory and subsequently finds the blanket of World
Heritage thrown over their operations.

It compared this position to that of a landholder which under the State Mining Act would become
entitled to claims for compensation where a mining lease is granted, since thisin effect represented
a Government approval of a change in land use. It suggested that the Commonwealth Government
should be subject to the some requirements in these anal ogous circumstances.

6C.3 Conclusions

While protecting places of world significance is laudable, present listing procedures do not
adequately allow for the values of alternative land uses to be taken into account.

In the Commission's view, there is as strong case for changing the procedures applying to
Australian nominations for World Heritage listings. The basic aim would be to ensure that al the
values of all alternative land uses are adequately taken into account. Important in this regard is
public input into some form of evaluation (eg Resource Assessment Commission inquiry) and the
payment of compensation (by the Commonwealth Government as the proposer of the nomination)
to individuals’companies or State/Territory Governments suffering demonstrable loss as a result of
a listing proceeding, and a requirement that nominations be accompanied by a draft management
plan to provide more certainty to landholders. Such reform would clearly require co-operation
between State/Territory and Commonwealth governments and may therefore be a possible item on
the agenda for Commonweal th/State micro-economic reform.
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MINING AND ENVIRONMENTAL CONCERNS

Environmental concerns have led to quite irreconcilable stances on the part of various groups in
relation to severa crucia issues for mining and minerals processing (such as the acceptable
location of mines and processing facilities or the most desirable rate of mineral extraction).

Even when those differences seem so be reconciled and widespread support for a concept such as
‘sustainable development’ emerges, fundamental conflicts surface as the debate progresses from
the abstract to the concrete (such as whether or not mining should be permitted in national parks
under any circumstances).

Significant disagreements also exist in relation to the practical implications of the fact that the
physical stock of minerals is finite. In this part of the report, physical depletion of mineral is
identified as a currently negligible problem.

In practice, the genuinely important environmental issue facing mining and minerals processing
activities is their actual or potential effects on local, national and even globa activities and the
natural environment. The various services provided by this environment are scare resources and
using them for one purpose (eg mining) may diminish the environment’s ability to satisfy other
demands. Hence, there is sometimes a need to choose between useful but often mutually exclusive
activities.

The key to a socidly efficient use of the environment is to provide incentives for mining and
mineral processing activities (and indeed al other users of the environment) to take into account
the full opportunity cost of their activities (eg their use of water, land and the waste disposal
capacity of the local environmental).

In some cases, ensuring that proper account is taken of prospective costs and benefits of competing
uses may simply be achieved by defining and assigning property rights over environmental
services. In other cases, however, more direct government intervention may be required.
Whenever possible, that intervention should desirably take place through the use of market-
oriented mechanismes.
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7 MINING, MINERALS PROCESSING AND THE
ENVIRONMENT

A precondition for the efficient production and processing of minerals is that the social
benefits associated with those activities be at least equal to the social costs, including the
cost of “services provided by the natural environment (such as a source of raw materials
and as a sink in terms of its waste disposal capacity). In the past, mining (along with most
other economic) activities did not take full account of such environmental costs. Solving or
preventing the resulting misallocation of environmental services requires providing effective
incentives for mining-related firms (and other users) to take into account the total social
value of those services. In some cases, this may be done by assigning property rights to
environmental services and allowing direct arrangements between their owners and mining-
related firms. In other instances, however, government intervention is necessary.
Preferably, that intervention should take place through the use of market-oriented
mechanisms (such as effluent charges), although in some cases “command-and-control'
systems (such as emission standards) may be required as well.

We are dl becoming increasingly conscious not only of the close interconnections between
economic activity and the environment, but also between economic growth and at least the
potential for environmental damage. As a society, we may very well have to accept that green
growth will indeed be somewhat slower than a dash of the dirtier variety. But it is also worth
making the point at the outset of this discussion that most bad environmental policies are caused by
bad economic policies. Also, although the focus of discussion here is necessarily the mining and
minerals processing industries, it is aso worth making the point at the start that other economic
activities may cause (or at least have the potential to cause) as much, if not more, environmental
damage as activities under reference in this inquiry. Indeed a strong case can be made that the
most intractable sources of pollution will increasingly be small companies and individuals, not big
firms like those that tend to dominate the mining and mineral processing sector in this country).

Mining and (relatively) more recently the processing of minerals - like all human activities - have
disturbed the natural environment since such activities were first undertaken (arguably since the

Stone Age).1 Indeed, change has and continues to be a constant for both human societies and the
earth. This means that arguing that "no biochemical changes due to human activities are
acceptable” (as some people maintain) is not tenable. The mere existence of humans in any
numbers leads to changes in the landscape and habitat. Thus, even very simple technology and
agriculture have changed the face of the planet. There will always be differing perspectives about
appropriate trade-offs: for example about economic benefits versus environmental costs, about

1The appearance of metals (eg copper, gold, iron) in the archeological record was so important and
so apparent that it has served as one of the foundations of archeologica classification (eg the
Stone, Bronze and Iron Ages).
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tolerable levels of pollution, and about land-use decisions (particularly where public land is
involved). Because of differing vested interests and value systems, people will disagree,
sometimes fundamentally, over public policy on these matters (and this applies to mining and
early-stage processing of minerals as much as it does to, say, tourist developments).

The following excerpt, from what was probably the first mining textbook, De Re Metallica by
Georgius Agricola, published in 1556, shows that the production of base metals has always caused
concern among those who care about the environment:

The strongest argument of the detractors are that the fields are devastated by mining
operations ... the woods and groves are cut down, for there is need of an endless amount of
wood for timbers, machines and the smelting of metals. And when the woods and groves are
felled, then are exterminated the beasts and birds, very many of which furnish a pleasant and
agreeable food for man. Further, when the ores are washed, the water which has been used
poisons the brooks and streams, and either destroys the fish or drives them away ... Thus, it
is said, it is clear to al that there is greater detriment from mining than the value of the
metal s which the mining produces.

Nothing much has changed in the meantime except, of course, that mankind's ability to affect the
natural environment has increased dramatically - with modern society's appetite for goods of
mineral origin mushrooming to the point where the effects of mining and mineral processing
activities on the environment have become a widespread, not to say major, concern.

The discussion in this section is premised on two important facts:

* The natural environment provides essential services to numerous socialy beneficial activities
(including mining and minerals processing); and

» Theenvironment's capacity to provide such servicesisfinite.

This section abstracts from the issue of mineral scarcity. For reasons discussed in Section 8 and
Attachment A, the possible depletion of minerals is not regarded here as an environmental issue.
Rather, the environmental problems discussed in this section focus on the actual extraction and
processing of minerals and the potential for such activities to harm the environment, and more
particularly what should be done about it. It should be also pointed out that, although different in
nature, land access and environmental issues are often perceived as being closely associated - due
to the attention focused on land-access conflicts, such as mining in (or versus) national parks.
Thus, some of the issues raised here are considered in more detail in Part | of this Volume (Access
to Land).

7.1 Services provided by the environment

Historically, most economic activity (including mining and minerals processing) took no account
of the costs imposed on its surroundings. For example, factories polluted rivers as if the rinsing
waters flowed past them for free. Many environmentalists would argue that this situation till
prevails today. These “environmenta' bills have been and are left for others to pick up -
neighbours, citizens of other countries, and future generations. A truly green economy would pay
such bills as it went along, not dlip them to posterity. To the extent that it had to forgo
consumption today, in order to bequeath more of the world's resources and rubbish-absorbing
capacity to its children, a green economy would not grow as fast as adirty one might.
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Like most economic activity, mining and mineral processing looks to the natural environment to
serve as the source of raw materials (eg mineral deposits) and as a residuals sink (all forms of
consumption and production necessarily generate waste products or residuals for which the natural
environment is the ultimate dumping place or sink).

Society has painstakingly sought to define ownership and control over the flows between primary
industries, manufacturing and services, and consumption since very early times. It has been
evident for along time that those flows are finite, their value recognised, and property rights have
therefore been attached to them. It was only in more recent times that the true scarcity of natural
materials has been acknowledge and property rights to such objects as minerals and forests
assigned. The real value of the environment as a sink, amenities source, and life supports has only
been recognised much more recently. Not surprisingly, initially most economists concerned
themselves with the analysis of the relationships between production and consumption and with the
flow of goods and services between them. Economists saw little need to examine the use of the
seemingly unlimited capacity of the environment to serve as a sink, amenity source and life
support. That is no longer the case. The looming scarcity, and value, of environmental servicesis
now becoming increasingly apparent. This has created the need to implement mechanisms to
ensure that society makes the best possible use of those services, so that their allocation is socialy

efficient.2 As the Austraian Mining Industry Council (AMIC) pointed out (sub. 29, p.5) this
includes the explicit objective that "mining must not endanger the natural life support systems - the
ar, water, soils floraand fauna."

7.2 Environmental impacts of mining and minerals processing
As Flawn (1966) put it:

Man, like an earthworm, burrows into the earth and turns over its surface; like a bird, he
brings material from elsewhere to build his nest; and like the pack rat he accumulates
guantities of trash.

Needless to say, most of these activities have ecological side-effects. Mining and processing
operations in remote areas, for example, may involve the construction of whole new towns and
related infrastructure, such as roads and airstrips. In the case of opencut mining operations,
disposal of potentially large quantities of overburden can be a major problem, with backfill the
obvious (but sometimes prohibitively expensive) solution. If the topsoil is saved, then
rehabilitation to agricultural or recreational use is often possible (so that mining becomes a
temporary land use, rather than a permanent blot on the landscape). Where dredging is involved,
disposal of spail isthe main problem, along with possible changes to the equilibrium of local water
systems. Widespread extraction of sand and gravel can lead to serious erosion of rivers and
beaches. The processes of concentration, beneficiation, and smelting/refining may all harm the
environment and create biological change if unwanted by-products (particularly toxic ones) are

2The concept of efficiency relevant here defines an efficient alocation of resources as one where
no onein society can be made better off without making someone else worse off. Such allocation
is called Pareto optimal.
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released into local ecosystems. Washing yields sediment and slime-charged liquid wastes, leaching
produces spent acids, flotation is a source of tailings and contaminated liquids, and smelting gives
rise to slags and gases high in elements such as sulphur. Tailings and other mine wastes have to be
disposed of, the former usually having to be stabilised with vegetation to prevent wind and water
scattering the often fine dust that isthe final product of evaporation.

Each mine/processing plant, along with the energy use from which it is inseparable, produces local
ecological change by placing a strain on the capacity of the biosphere to absorb the concentrations
of elements which industrial processes create, and which the financial imperatives of the operation
usually dictate shall be discarded.

In evidence to this inquiry, there was little agreement on the extent and severity of environmental
problems caused by mining and mineral processing. In relation to exploration, for example, the
Normandy Poseidon Group claimed (sub. 11, p.11) that:

It is fortunate that exploration can be carried out without damaging the environment and that
mines can be operated and sites restored, so that there is no significant, long-term damage to
the environment.

This claim is in stark contrast to that of the Australian Conservation Foundation (ACF) which
argued (sub. 10, attach.) that:

Modern mineral exploration makes extensive use of mechanical equipment such as fixed-
wing planes, helicopters, bulldozers, drilling rigs, and mobile caravan accommodation.
Landing strips and pads, drilling sites, road access and use of bulldozers often cause
extensive as well as intensive damage to natural systems, species, aboriginal sites, historic
sites and landscapes ...

Notwithstanding that al mining and mineral processing activities affect the surrounding
environment in some way, the magnitude and type of these impacts can vary greatly among stages.
A brief description of the main impacts of mining activities on the environment by stage of
production follows. Numerous other examples of possible damage caused by activities under
reference are listed in Volume 4 "Mining and the environment' - which reproduces selected
evidence provided by the ACF, the Nature Conservation Council of NSW, the Environment Centre
(of the NT), and the Total Environment Centre.

Exploration

In general, the exploration stage is the least disturbing stage of the exploration-mining-processing
sequence. Some forms of exploration have no environmental impacts (for example, remote sensing
by satellite). Others, such as airborne surveys, involve only minor temporary effects, such as noise
pollution - athough even this can be disruptive. For example, the ACF claimed (sub. 10, attach.,
p.3) that:

Woolwonga Wildlife Sanctuary at Kakadu was overflown at 200 feet for a fortnight in the
bird breeding season with resultant disruption of breeding populations.
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Still other exploration activities (eg drilling and exploratory stripping and trenching) may produce
significant environmenta disturbances whose effects can persist for extended periods. Roads and
the passage of vehicles and equipmeOnt affect land surfaces and vegetation, and can attract heavier
use by others (whether this is undesirable cannot be determined in general). Geological survey
grids disrupt vegetation and appearance. Again the ACF indicated (sub. 10, attach., p.3) that:

The Simpson Desert is how gridded in both directions by seismic lines and access roads. In
another desert situation catch pits for road construction held water through the dry season
allowing rabbits to eat all vegetation from a region previously inaccessible to them. Moore's
Valey in south-west Tasmania has been heavily scarred by mineral exploration.
Construction of permanent bridges over rivers greatly increases unsupervised motorised
access into previously remote country.

Many of the potentialy adverse environmental impacts of exploration can be prevented such that
the whole process does not serioudly disturb the environment. However, the issue is not whether
those impacts can be minimised - they can always be entirely avoided by banning exploration.
Rather, the issue is determining what level of disturbance and damage to the environment is
socially acceptable, given the potential gains associated with mineral exploration and the nature of
the land proposed to be the subject of exploration activity.

Development and extraction

The development stage of mining involves the sinking of shafts, the excavation of pits, and the
construction of buildings and transport facilities. Dust, noise, and other environmental and
socioeconomic impacts are generated by the relatively large and sudden influx of people involved
in a new mining operation. Surface disturbance and solid waste generation are usually unavoidable
at this stage.

The environmental effects of the extraction stage differ as between surface and underground mines.
The main effect of opencut mining is surface disturbance. Overburden and waste accumulation
become an unsightly feature of the landscape. Wind and water erosion may spread those
accumulations over large areas. Underground mines, on the other hand, usually create little surface
disturbance during extraction but subsidence and landslides may be a problem. In this respect the
Bolton Point/Marmong Point Progress Association pointed out (sub. 47, p.1-2) that:

The application of new, high extraction rate technology to underground mining impacts upon
the ground surface causing land subsidence. Longwall mining is one such technology and is
causing this problem in our area. This conflict in our area has become particularly acute
because we believe that our area is the first large-scale urban area in Australia which is
planned to be longwall undermined.

The subsidence caused by longwall mining and its associated ground strains damages homes
and public and community buildings, roads, gutters, drains and sewerage reticulation. The
subsidence can also cause cracking of the ground surface leading to soil erosion and
changing of the water table levels, subsidence of the lake foreshore leading to changes in the
contours of the lake foreshore, increasing the susceptibility of low lying areas to flooding
and adversely affecting watercourses.
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In addition, both surface and underground mining may become sources of acidic or alkaline waters
- sometimes contaminated with particulates and heavy metals.

Beneficiation and processing

The beneficiation of minerals usualy involves crushing and grinding operations. These activities
may generate airborne particulates and noise. Major waste disposal problems are associated with
tailings which may be distributed by wind and water erosion over wide areas. Leaching can
produce significant water pollution. The Environment Centre (of the NT) claimed (sub. 10, p.14)
that the Rum Jungle uranium mineis an example of this:

The sulphide-rich ore was left to oxidise, producing a nasty cocktail of sulphuric acid and
heavy metals. These leachates flowed directly into the Finnis River. Traditional Aboriginals
live downstream and to our knowledge still eat fish and mussels from theriver.

Metal refining can produce atmospheric pollution, such as the release of sulphur dioxide associated
with copper smelting. Still, the main concern appears to be the production of solid and semi-solid
wastes and the hazard they represent for water contamination. Potentially dangerous substances are
required in many refining processes. For example, cyanide and mercury are used in gold
processing and could cause major damage if released into the environment. Again, according to
the The Environment Centre of the NT (sub. 10, p.15-6):

Alumina refining uses caustic soda to produce alumina and red mud. Vast amounts of red
mud are produced at Gladstone in Queensland, Kwinana and Pinjarra in Western Australia,
and Gove in the Northern Territory. ... Copper, lead, cadmium and zinc are smelted in
Australia.  These industries produce toxic acid gasses, and heavy meta rich muds. ...
[Cadmium] is produced at Mt Isaas a by product of copper and lead smelting.

Control measures

Many environmental effects of mining and mineral processing activities can be mitigated, but only
at a cost. Dust suppression techniques and collection systems can be used to reduce particulate
emissions. These technigues include application of water and chemicals stabilisers to the surface
of potential dust sources or the collection of dust generated by such activities as drilling and
cutting.

Atmospheric pollution associated particularly with the processing stage of mining may be reduced
by several means. These include mechanical collectors, electrostatic precipitators, fabric filters and
scrubbers. Reducing atmospheric pollution often produces significant volumes of solid or semi-
solid waste which represents a potential source of pollution on its own. Scrubbers, for example,
may produce slurries that are corrosive and often require further treatment before their disposal into
the environment can be considered safe.
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Even visual pollution can be ameliorated, although there will probably always be disagreement on
the aesthetic merits of measures such as those taken by Coal and Allied which pointed out (sub. 79,
p.5) that:

Tree screens were planted early in the development phase of the project, to limit the mine's
visibility from public viewing positions. These screens are now effective and enhance the
landscape character of the site as well as providing good screening capability.

A tourist lookout has been provided at a vantage point overlooking the mine and coa
handling areato cater for visitorsinterested in viewing an opencut mine.

Water pollution probably represents the major potential threat to the environment from mining.
Measures to counter this threat fall into two general categories. in-process and end-of-process
controls. Thefirst category focuses on process changes available to existing operations to improve
water quality or reduce the quantity of wastewater which has to be discharged. Impoundment and
evaporation - practiced at many mining and beneficiation operations in arid regions to reduce the
volume of discharges - are examples of in-process techniques. End-of-process techniques are
utilised to improve quality characteristics that are not (or cannot be) prevented through in-process
control. Examples of end-of-process techniques include sedimentation, filtration, and pH
neutralisation.

Various participants submitted evidence that mining activities, if undertaken carelessly, can result
in widespread permanent damage to the environment. Such a prospect causes understandable
alarm in the case of those potentially affected. For example, the Aboriginal Co-ordinating Council
(sub. 36) pointed out that:

Aboriginal communities are continually concerned about protection of river systems, forests
and lands that are used for hunting and which provide many of the traditional foods that
remote communities depend on. Mines located at the head or on the upper reaches of river
systems affect communities that may be located further down stream from mining sites, or
near the mouths of rivers, for example Kowanyama, located at the mouth of the Mitchell
River.

As aresult of growing concern about the potential for mining and similar development projects to
damage the environment, legal restrictions specifying what is and what is not acceptable behaviour
have multiplied. Some of the relevant legislation is discussed in Attachment 7A. Arguably, such
restrictions have, in part, been responsible for a significant decrease in adverse environmental
impacts of mining activities achieved over recent years. However, it is aso arguably the case that
similar improvements could have been achieved more efficiently in less directive and less costly
ways.

Consideration of the potential and actual environmental impacts of mining and mineral processing
activities, compared with similar impacts associated with other economic activities, raises the
guestion of whether the former should be singled out for special treatment. The environment is
continually being disturbed by what are regarded as beneficial human activities, including those
undertaken to provide shelter and food. Minerals are also indispensable and no participant in this
inquiry questioned the general proposition that mining activities are socially useful (even
indispensable). Rather, several participants questioned the location of certain mining or processing
activities and/or the magnitude of adverse environmental impacts in relation to demonstrable
benefits.
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7.3 Economic approach to the environment

By definition, scarce resources are incapable of satisfying all their potential uses and hence must be
rationed somehow. Economics is the study of how that rationing or allocation is made among
competing ends. From that study, economists have advocated various mechanisms (eg competitive
markets for goods and services based on private property rights) to allocate scarce resources in the
most socially efficient manner. Such mechanisms are based on the fundamental observation that
all potentially useful human activities involve costs - as well as conferring benefits - and that any
rational analysis should take both into account.

For example, to answer the question of whether a mining project should be allowed to proceed in a
national park requires considering the likely benefits forgone if mining is not allowed (for example
forgone royalties which could have been used to fund socialy beneficia infrastructure - such as a
road or a hospital), as well as the potential costs involved if the mining operation results in damage
to the surrounding environment (and therefore undermines the amenity value or ecological integrity
of the park). The decision is not necessarily a ssmple one to make, but society has always had to
make choices of this type. Implicit in this type of decision is the need to use measures of relative
worth. Thus such a decision may, for example, imply that not allowing a mine in a national park is
worth not upgrading aroad or building a new hospital.

Fundamental to making an informed decision of this type is the need to identify and bring to
common account the likely costs and benefits associated with a particular project. Such costs and
benefits are examined next, as well as how they can jointly determine an efficient level of use of
environmental services.

Thedemand for and supply of services provided by the environment

The gross benefit derived from undertaking mining activities can be measured in dollars as the
gross revenue from mineral production. The net benefit to society is the difference between that
revenue and total costs - which should include the cost of necessary inputs such as labour,
materials, plant and equipment, as well as services provided by the environment. Summing the
services required by mining and provided by the environment - in the form of mineral deposits,
land, and as a residuals sink - results in the total amount of environmental services required to
undertake a particular mining activity. A demand curve for environmental services can then be
derived, at least conceptually, for environmental servicesin asimilar way as for most other inputs.

The use of the term “environmental services is used here to emphasised the fact that the
environment is an essential production factor in mining activities which is not fundamentally
different from services provided by other inputs. Mining activities cannot be carried out without
the use of the environment in the same way that those activities are not possible without the use of
labour and capital.

There are costs associated with the use of the environment to provide the services required to
undertake mining and related activities. These costs arise from the fact that a finite environment
implies that using certain of the services it can provide for a particular mining activity may require
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forgoing, at least in part, using it for other purposes (for example, agriculture or recreation). Such a
forgone use represents the opportunity cost of environmental services consumed by mining
activities. Opportunity costs can be quantified in dollars, again at least in principle, so that the cost
of forgone activitiesis expressed in the same units as the benefits.

In the past, mining activities were frequently perceived as the only viable user of environmental
services in many remote or inhospitable locations. This often allowed the mining industry, and
governments as the owners of the minerals, to ignore the costs associated with the use of the
environment by mining (and other activities) and behave as if only benefits accrued from such a
use. Thissituation has progressively changed as a result of:

* increasing population straining the capacity of the environment to serve as a waste sink;
» greater affluence and mobility boosting the demand for amenity services; and
» growing awareness of the importance of the environment as a life support system.

Thus, society quite validly insists now that the costs associated with any adverse environmental
impacts of mining activities be taken into account, along with the benefits. Failing to account for
those costs, as pointed out by the ACF (sub. 68, p.11), "represents a subsidy paid from the stock of
environmental capital.”

Comparing costs and benefits

Simply stated, justifying the costs associated with a given level of environmental damage requires
showing that the (social) benefits derived from the activity causing that damage outweighs the
(social) costs. The proper way to carry out such an analysisisillustrated in Figure 7.1 which plots
the supply - or incremental opportunity cost associated with the use of environmental services - and
demand - or the incremental benefit associated with the use of the environment - for environmental
services. The concept of demand and supply curves for environmental services used in Figure 7.1
may seem odd, but it is a concept widely used by economists and also accepted by groups such as
the ACF which suggested (Transcript, p.551) that,

[Once it has been decided to proceed with a mining venture], as part of that venture, wastes
are produced and within the air, water and land we would like to see that - the ideal
economic solution would be to derive a supply curve, a cost curve, for the environment
resources that are provided and to see that the appropriate price is charged for that.
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Figure7.1 Demand for and supply of environmental services
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Relating the use of the environment to the supply and demand for environmental services
highlights the crux of the interaction between mining and the environment, that is, that the resulting
environmental disturbance is not the product of deliberated wrongdoing but a regrettable part of a
socially useful activity. However, this does not mean that any level of environmental disturbances
is acceptable. In fact, efficiency occurs only when incremental social costs and benefits are equal .
This level of environmental disturbance is shown as E* in Figure 7.1 and represents the best
society can do.

In general, a socially efficient alocation of environmental services usually means that both mining
and other activities share services provided by the environment (but not necessarily at the same
location). For mining-related activities, this may imply restricting their overal use of the
environment below the level where private gains are maximised. For non-mining activities, it
implies accepting use of environmental services by mining activities and thus forgoing a totally
pristine environment - an unattai nable objective anyhow.

74  Theimportance of well-defined property rights

The potential importance of well-defined property rights to such environmental services as potable
water, breathable air, and scenic views can be illustrated in the context of this inquiry by the
following example. (The importance of property rights in other aspects of mining-related activities
is examined in Attachment 2A).

In many areas, miners have the right to enter a rural property to conduct mining-related activities
(such as exploration) without the owner's consent. The level of disturbance caused while
conducting such activities can be objectionable to farmers. An example is noise pollution which

can be a particular problem because cattle are sensitive to it.3 11|-defined rights to low or zero-noise
levels could encourage miners to gamble that, given that the adverse effects of noise pollution on
cattle are difficult to measure (let alone establish causality with respect to the source), farmers

3 See evidence by Dr. J. Blackshaw (Transcript, p.946-8) and the submission by the Landholders
Association (sub. 8).
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would consider suing for damages a too risky and potentially expensive course of action to pursue.
In the absence of any real threat of legal action, miners would have little incentive to offer
compensation or implement noise abatement strategies. The result would be that farmers may have
to bear al the cost of any noise-induced damage to their cattle.

Thus an important perspective on conflict between miners and others over access to such
environmental services as an absence of noise or clean air and water can be analysed in terms of
who is allocated (or possesses) the relevant property rights (and the extent to which such rights are
enforceable). Allocating property rights is critical, because whoever is denied these rights
normally has to incur the costs of preventing (or mitigating) any damage. Society has taken an
important step in this direction by invoking the “polluter pays' principle.

The polluter paysprinciple

The de jure assignment of the property rights is important to any society - and a full specification
of such rights would include who should hold them in respect of services provided by the

environment.4 In practice, it has become widely accepted that no one should have unrestrained
access to certain services provided by the environment as of right and that those who use such
services (or deny them to others) should pay for that privilege. This approach to the problem of
assigning liability for use of the environment isreferred to as the polluter pays principle.

This principle, as its name suggests, specifies who should pay for overusing environmental
services. But at what stage overuse of the environment starts to occur (ie the point at which the
environment's ability to provide services becomes strained) is a moot point. Purists would
maintain, for example, that the natural state of the environment is most desirable so that such a
presumption would therefore have the “polluter' paying for any costs involved in disturbing that
(pristine) state. Others argue that the environment is clearly capable of providing a certain amount
of services indefinitely (without jeopardising its resilience) and that therefore polluters should only
start paying when various thresholds in respect of particular services - such as provision of air of an
acceptable quality and potable water - are starting to be approached.

Charges to cover use of services provided by the environment under the polluter pays principle can
be levied in a variety of ways. For example, under a “command-and-control' system the charge
usually involves covering whatever it costs to conform to a given standard, while under a market-
oriented system it may involve paying an effluent fee.

The polluter pays principle has been widely accepted by governments in Australia. For example,
according to the NSW Government (sub. 52, p.42), "Consistent with the “polluter pays' principle,
industry must bear the costs of any necessary measures, if in fact extra costs are involved." The
polluter pays principle seems to have been accepted by the mining industry as well. For example,
the Australian Petroleum Exploration Association states (APEA, sub. 4, attach. 1, p.21) that,
"APEA accepts the concept of “polluter pays, but maintains that such a principle is in reality “the
polluter complies and the consumer pays.™

4 This problem, like most equity-related issues, cannot be resolved by economists.
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Concerning who bears the costs associated with invoking the polluter pays principle, it should be
mentioned that in the case of traded goods like minerals, prices are determined in international
rather than domestic markets. Thus increased production costs resulting from using the polluter
pays principle will likely be translated in lower profitability rather than higher prices. As stated by
SX Holdings (sub. 5, p.2):

An export oriented industry will potentially be disadvantaged if it has to provide higher
environmental standards, labour rates or taxes than its competitors. We must accept that
there will be industries where we in Australia cannot compete since we are unwilling to
either damage the environment or the workforce.

Of course, discouraging mineral activities by charging them for the environmental damage they
cause may in fact be economically efficient. In other words, the polluter pays principle may
promote the efficient allocation of resources by making some activities uneconomic. This
mechanisms is analogous to what Pearce et a (1985) referred to as the "green power of market
forces."

The polluter pays principle solves the important problem of who should pay the cost of reducing
the use of environmental services when such usage is judged to be excessive. The principle gives
those affected by disturbing activities the legal means to remedy the imbalance and makes the
disturbing party accountable for the costs associated with rectifying that imbalance. However, in
practice, the polluter pays principle may not be consistently applied across all activities. For
example, according to the Coronation Hill Joint Venture (CHJV, sub. 27, p.19):

Examples of where government bodies are not complying with the same standards demanded
of the CHJV range from the relatively minor failure to properly dispose of rubbish by the
0SS [Office of the Supervising Scientist] to the more serious which includes major erosion
caused by the construction or upgrading of roads and tracks which have involved the
indiscriminate clearing of large areas of land and fording of the South Alligator river and its
tributaries. These have been done by both the ANPWS [Australian National Parks and
Wildlife Service] and by buffalo catchers working on contract for the ANPWS. Conversely,
CHJV access to these leases has been rigourously monitored and has been primarily limited
to existing roads and tracks.

The point here is not that mining should be exempt from strict (and even possibly unique) controls
as aresult of applying the polluter pays principle, but that restrictions applying to other activities
with the potential to cause similar environmental damage should be equally strict (and enforced).

Theuser paysprinciple

There is usualy some trade-off between costs and benefits of particular economic activities - and
therefore some “optimal' level of pollution of the environment which it isin society's best interests
to put up with (level E* in Figure 7.1). However, merely invoking the polluter pays principle may
not achieve that optimum. This would be the case, for example, if the presumption on which
charges are based is that any pollution is bad, whereas the redlity of the situation isthat some
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(perhaps unknown) level of pollution can be tolerated. In other words, while moving from a
pristine state (Ep in Figure 7.1) or from an excessively disturbed environment (Eo) towards the
socia optimum (E*) is essentiadly a symmetric problem, the polluter pays principle may well
provide asymmetric incentives. If thisis the case, mining activities are liable to be disadvantaged
and society unlikely to achieve the best use of services provided by the environment .

Any potential problems just discussed can be avoided by ensuring not only that the beneficiaries
can compensate the losers in principle, but that actual compensation is paid. This is akin to
invoking the user pays principle.

Under this principle, all users of environmental services should be charged an amount equal to the
opportunity cost implied by their use of such services. Thus while mining activities should pay the
opportunity cost of the environmental services they use, other users whose use of the environment
precludes mining should be made accountable for the net mineral revenue (or economic rents)
forgone by society at large. A mining-precluding activity which does not generate a net social
benefit at least equal to the forgone net mineral revenue is not socialy desirable. The main
consideration in arguing that the user pays principle be applied equally to mining and non-mining
activitiesis to make explicit the opportunity cost of hon-mining options.

75 Non-gover nment allocation of environmental services

A predominantly market economy such as ours relies to a significant degree on the operation of
normal market forces and the exercise of private property rights to allocate resources efficiently.
Many environmental “problems' could also be efficiently resolved by private transactions.

Opportunities for direct interaction between parties competing for the use of particular
environmental services are illustrated here using two examples drawn from material presented to
this inquiry. They illustrate that there is often scope to resolve conflict over use of services
provided by the environment by invoking market-like arrangements through a process of
bargaining between affected parties or by mergers. Note that the role of the government is
confined in the main to that of any resource owner and, thus, is not classified as government
intervention.

Bargaining

A good example of the scope for bargained solutions to environmental trade-offsis provided by the
process leading to the establishment of conservation reserves in the Northern Jarrah Forests of
Western Australiaexamined in Part |. According to evidence submitted by Alcoa:

Successful resolution of the land reservation issue required Alcods acceptance that
conservation was a priority land use for a significant proportion of the principal bauxite area.
It also required acceptance by the conservation movement that boundaries based purely on
conservation criteria needed to be reviewed and adjusted on the basis of a joint appraisal of
relative ecological and resource values. By this process, the integrity of the “core
conservation areas was maintained, the total area finally agreed was dightly larger than the
initial EPA [Environmental Protection Authority] recommendations, and Alcoa retained
access to nearly 40 per cent of the bauxite within theinitially proposed boundaries.
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The agreement included other provisos that required compromises in others areas. For example,
while Alcoa committed itself not to mine in the agreed conservation aress, it retained the right to
cross certain areas with a conveyor if necessary to access ore reserves isolated by the conservation
areas.

The evidence provided to this inquiry suggests that the compromise reached accorded reasonable
protection to the conservation values in the area, while allowing exploration of most of the
minerals. However, whether the trade-off achieved resulted in the most socially efficient allocation
of resources cannot be ascertained because the outcome may have depended more on the relative
bargaining power of the parties involved than on efficiency considerations.

In general, provided the number of individual involved is small, alocation of scarce environmental
services may be handled by direct arrangements between those individuals. Those arrangements
may take a number of forms which are characterized as requiring little government intervention.

Mergers

Another method to solve externality problems consists of merging the parties associated with the
externality. The result is what economists call “internalisation of externalities. The practical
potential of mergers is demonstrated by an example provided by Coa and Allied Operations
(Transcript, p.1741):

In the Hunter Valley the attitude taken by the coal industry virtually from about 1975
onwards was that certainly as far as Coa and Allied operations were concerned we acquired
all the surface land, not only the surface land that is strictly within the mining lease but we
also in many instances bought the adjoining properties. | might add that there was no lack of
enthusiasm to sell because the land that we were buying was not of a highly productive
nature. When you start to talk of a beast a hectare, it is not the best country in Australia, and
there was certainly no reluctance to sell.

. Having acquired the land what we then did was through the appointment of an
environmental officer that actually in a former reincarnation was with the Soil Conservation
Services - he joined us and we have actively, if you like, managed the properties that are on
the immediate mine site adjoining the mining operation. We managed those ourselves and
run our own herd of cattle with our own employees.

As mentioned before, cattle are sensitive to noise pollution and the presence of strangers. Thus,
mining operations have the potential to have harmful effects on cattle in adjoining properties. This
has led to acrimonious disputes between miners and farmers as described previoudy. In this
regard, it was added (Transcript, p.1741) that:

The areas which are not, if you like, in the immediate range of mining activity, and | would
suggest that they are the areas that may be at least 2 years off, in many instances were leased
back at nominal rental to the people who we bought it from. In many instances we bought
dairies and leased the dairy back to the person that we bought them from, and in other
instances what we have done is - by amalgamation we have been able to run, if you like,
some unprofitable properties into probably what is the largest single dairy quota in the
Hunter Valey. We are, as Coa and Allied, one of the largest dairy operators in the Hunter
Valley.
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A key to the success of this approach appears to be the fact that both miners and farmers had
property rights that they could trade to reach a mutually satisfactory solution.

The previous examples described instances where no government intervention was required to
decide the alocation of environmental services. However, there are other cases when government
intervention isjustified. The following section analyses those cases.

7.6 Rationale for government intervention

The Crown's ownership of minerals has meant that the interaction between mining activities and
the environment has never been entirely determined by private transactions and free markets. That
interaction, and in general the operation of mining activities, have always been to some extent
under the control of governments which, as the owners of the minerals, have the right (and some
would argue the duty) to specify the conditions under which the exploitation of mineralsisto take
place. Thus, the excessive past levels of environmental disturbances acknowledged by the mining
industry and denounced by other groups can be attributed in part to a failure of government
regulation.

Notwithstanding its past apparent shortcomings, the conclusion that government intervention is
required today to allocate some environmental services seems inescapable. That intervention is
justified by two factors: externalities and high transaction costs.

Externalities

WEell functioning markets provide producers with a powerful incentive to minimize costs. But in
attempting to minimize costs, producers are given also an inducement to try to pass costs to other
parties if possible. For example, in the case of mining activities, the extraction and sale of ore
involves agreements between mining companies and the owners of factors of production such as
labour and capital. However, it often does not include agreements with parties affected by such
activities as the disposal of unsalable by-products (pollution) in rivers or the atmosphere. Thus
mining companies may have no compelling reason to take these “environmental' costs into account.
Those parties are external to al agreements mining companies normally enter when extracting ore,
in spite of the fact that the those parties are directly affected by mining activities. This effect on
parties not directly involved in market agreements is called an externality.

The problem with externalities is that they cause free markets to misallocate resources. The full
cost of mining activities includes their effects on the environment, but firms undertaking such
activities have no incentive to take into account those external costs.
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Transaction costs

Something of a paradox emerges from the discussion concerning bargaining and that about
externalities, namely, why should externalities arise at al if a bargained solution seems always to
be possible by assigning one party (eg the disturbing party) the de facto property rights to disturb?
Thus, for example, why should it be believed that environmental disturbances produced by mining
and affecting farming are a social problem given that farmers have always had the socially efficient
option of subsidizing (bribing) minersto decrease the impact of their activities?

Apart from the equity issues raised by what would be the arbitrary assignment of rights, the answer
lies in the fact that high transaction or bargaining costs may prevent those affected by mining
activities from taking effective action. In particular, it iswidely accepted that transaction costs rise
steeply as the number of parties involved increases, even if explicit property rights exists. The
problem is not difficult to visualize with reference to the examples of water pollution affecting
traditional Aboriginal communities and other groups described in section 7.2. In such cases, the
costs of having each of the sufferers from effluent discharges negotiate with the mining firm would
be such that bargaining may not occur even with clear and explicit property rights in existence.
The problem is compounded considerably when more than one source discharges effluent into a
system, because determining responsibility in the presence of threshold and synergism becomes

extremely difficult.d

Thus, in practice, when the use of environmental services by mining activities is associated with
externalities and involves large numbers of affected parties, government intervention is required.
Such intervention can take numerous forms that may be classified in two general groups. market-
oriented and “command-and-control' approaches.

7.7  Typesof government intervention

There are several market-oriented mechanisms that the government can employ to alocate
environmental services, including liability at law, effluent charges, subsidies, and transferable
pollution permits. ~Command-and-control' mechanisms include prescriptive regulations, emission
standards, technology-based standards, and outright prohibition. These forms of government
intervention are examined in detailed in Attachment 7B. Only their main practical implications are
discussed here.

Before discussing those implications, however, it should be mentioned that government
intervention must always include safeguards against systematic evasion, by requiring continuous or
unpredictable periodic checking. In this regard, monitoring by departments traditionally close to
the mining industry and responsible for royalty collection creates opportunities for conflicts of
interest between maximizing royalty collections and monitoring environmental disturbances. The
second objective may require taking measures affecting the first. Therefore, it is suggested that an
organi zation independent from mining undertakes the monitoring work.

S See Attachment 7B for a discussion of thresholds and synergism.
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Market-oriented intervention
Market-oriented mechanisms have three main advantages.

» they may involvelittle or no need for government to set and implement standards for individual
users,

» they can allocate the use of environmental services to firms or individuals that derive the
greatest benefits from that use; and

» they provide greater incentives to innovate than a “command-and-control' system.
There are various disadvantages associated with market-oriented mechanisms, though:

» they may result in different disturbance sources producing different pollution levels, thus
creating a complex monitoring task;

* incentives to fasify performance may be greater than under “command-and-control' systems;
and

» thereislimited operational experience using them.

The last shortcoming is of special concern to this inquiry because it makes difficult to determine
under which conditions the theoretical advantages of market-oriented mechanisms will be realized
in practice. What must be avoided is a circular reasoning whereby policy makers refuse to
implement market mechanisms until there is operational experience - which will not be
forthcoming unless those mechanisms are tried in the first place. Thus, it is suggested that an
incremental introduction of market-oriented mechanisms be considered at selected locations and
dealing with a limited number of environmental disturbances. This should provide the necessary
operational experience in their use and insights into the type of problems they can more readily
help to solve.

It is important to emphasize the positive effects of market-oriented systems on innovation,
compared to “command-and-control' systems. Even if the two approaches were comparable in
other respects, implementing market-oriented mechanisms would still have the significant
advantage of encouraging adoption of new technologies to meet environmental requirements.
Section 8 demonstrates the crucial role that technological innovation has played in other aspects of
mining and minerals processing activities.

Command-and-control intervention

The two main advantages of “command-and-control' mechanisms vis-a-vis market-oriented ones
arethat:

» their use makes more certain that the use of the environment will not go beyond a threshold
level, and
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» when prescriptive, are relatively easy to enforce because compliance can be verified merely by
determining whether the required structure or device has been built or installed and is operative.

There are numerous disadvantages associated with their use, however. Command-and-control
mechanisms:

» require determining individual pollution standards for each disturbance source;

» tend to conceal the cost of compliance and this may leave policy-makers free to ignore real
costs and constraints when setting environmental standards,

* may lead to increased pollution when an expansion of the disturbing activity occurs even if the
controls are effective;

e provide users with little incentive to innovate (and even good reasons to hide potential
innovations from the control authority);

» arearbitrary especiadly if they are technology based; and

» if uniform, take little consideration of differences in the costs and benefits of complying with
the standards, all of which are site-specific.

The current prevalence of “command-and-control' forms of government intervention can be
explained in part by their relative ease of administration. But their use - especialy when they take
the form of prescriptive regulation or prohibition - may have also been influenced by other
considerations, including the desire of policy makers to be perceived as doing something tangible
about environmental problems, the attempt by some mining-related firms to avoid accountability
for the social cost of the environmental services they require, and the wish of some non-mining
groups to hide the real cost to society of precluding mining at certain locations.

Many of the disadvantages associated with “command-and-control' mechanisms can be minimised
by the use of emission standards instead of the prescriptive regulations frequently favoured in the
past. Emission standards are relatively flexible in dealing with control technology, allow sourcesto
search for the least expensive combination of changes in inputs, process, and end-of-process
controls to meet standards, and allow the source to search for technological innovations and adopt
them immediately. On the other hand, emission standards share a major disadvantage with many
market-oriented mechanisms in that they are difficult to enforce because they require the
monitoring of actual emissions.

Given the uncertainty about costs and benefits, all forms of government intervention must proceed
indirectly and imperfectly. In fact, the most compelling argument for mechanisms such as
emission standards is based on the observation that only one error is involved in setting those
standards while two are involved in setting mechanisms such as effluent charges. Specifically,
once a socia goa is determined, its attainment involves only setting that goal as standard and
enforcing it. A system base on standards may set a wrong goal but will attain it. On the other
hand, a charge system may either have awrong goal or fail to attain the right one.
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7.8  Valuingtheenvironment

Underlying much of the previous discussion is the assumption that it is possible to value services
provided by the environment, because government intervention usualy requires first determining
the value of forgone environmental services associated with an activity. The problems associated
with valuing the environment are examined in detail in Attachment 7C. This section only
highlights the main findings.

While undoubtedly difficult, the monetary value of environmental services needs to be determined,
a least approximately, if informed and rational decisions are to be made about allocating scarce
enviornmental services. A number of alternatives, such as direct demand-revealing, travel cost,
and hedonic methods exists to estimate that value. The resulting estimates are often characterized
by significant uncertainty, which derives in part from the often limited knowledge available about
the physical effects of different forms of environmental disturbances, and the cost they impose on
society. Note, however, that uncertainty characterises many decisions - so that ultimately there is
no fundamental difference between valuing the environment and other resources.

Uncertainty about the true costs and benefits associated with the use of the environment is not the
only factor making valuing the environment and deciding on its best use difficult in practice. In
this respect, severa participants expressed grave concerns in relation to irreversibility. However,
as Gordon (1981) has pointed out, the concept of irreversibility in the analysis of environmental
problems seems to be peripheral because irrevocable allocations of scarce resources are made
regardless of what action is taken concerning environmental disturbances.

Participants also expressed reservations about the role that lobbying plays in deciding on uses of
the environment. The possibility for conflict when different groups demand possibly incompatible
environmental services at the same location is obvious. Several participants expressed concern
that the environmenta movement has elements which constitute an unrepresentative elite
concerned more with protecting their own position than with the general welfare. On the other
hand, conservationists considered the lobbying efforts of mining-related groups as
“confrontationalist’ and “propaganda. In this antagonistic context, reaching agreements on the
value of environmental services and their allocation is difficult. This is particularly true because
both costs and benefits can be identified with the activities of all groups with competing claims on
the use of those services. The prablem is compounded by the fact that the government itself hasits
own particular goals.

In the final analysis, neither miners nor other groups with interests in a particular alocation of
environmental services can claim that they alone represent the true interest of society at large.
Government intervention has provided only a partial solution to that conflict. It appears that an
agency independent of either the mining industry, conservationists, or the government would be in
a better position to arbitrate in the allocation of environmental services between mining and other
activities.

7.9 The cost of delays

The process of taking into account environmental concerns requires resources that society must
divert from other uses. Hence, it is important to ensure that such a process is conducted as
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efficiently and speedily as possible. This does not seem to have been the case in a number of past
occasions, Coronation Hill (see section 21) and Ranger being two examples. It is critical to realise
that, regardless of any other costs that may be incurred, the mere delaying of a project while
environmental concerns are being addressed may result in a net loss to society (see Appendix E of
Volume 2).

For example, Box 7.1 shows that if production at Ranger had started in 1977 rather than 1981, the
value of royalty-type payments would have increased by about $39 million. This is a significant
forgone benefit because, unlike most taxes, those payments represent a net gain to society and not
only a transfer of income (see section 14). Note that in the case of Ranger, delaying production
may have had a particularly negative effect, because uranium prices have fallen amost
continuously since 1978. Thus, the delay prevented realising additional benefits from the high
uranium prices prevailing during the late 1970s and the loss described in Box 7.1 may

underestimate the real cost to society.6

While most mining project are clearly not justified on the basis of short-term price movements
alone, being able to react quickly to take advantage of favourable market conditions by speedily
bringing new mines or processing facilities into production can confer competitive advantages. It
is important to ensure that government intervention associated with environmental concerns does
not unnecessarily diminish that advantage.

7.10 Exploration and rehabilitation

The evidence provided to thisinquiry reveals two areas of specia importance to many participants:
exploration and rehabilitation. Exploration is analysed only in relation to the cost-benefit
framework developed in this section. Other important considerations are examined in Part 1.

Exploration

Various participants in this inquiry expressed strong reservations about the value of undertaking
exploration in certain areas such as national parks. The cost-benefit framework previousy
discussed suggests that exploration is necessary so that a benchmark for judgments about the
relative worth of the “no development' option can be established.

6 That loss may have also been underestimated by the assumption that all mineral rents accrue to
the government or Aborigines. As discussed in Section 14, part of the mineral rent is likely to
accrue to the operator of the mine. On the other hand, the delay costs estimated in Box 7.1 may
be offset by such hard to quantify gains as a more adequate protection of the environment. The
issue would then be whether such protection can be achieved in aless dilatory form.
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Box 7.1: Estimating the cost of delaying Ranger

Ranger is an open pit uranium mine owned by Energy Resources of Australia (ERA) which has
operated within Kakadu National Park in the Northern Territory since October 1981. The nominal
annual capacity of the mine is 4500 tonnes of concentrates (U308). It has proved reserves of 32
000 tonnes (contained U308) plus probable reserves of 63 600 tonnes (Greenpeace Australia, sub.
25, p.56). The average annual production rate of concentrates was 2801 tonnes during the period
1982-1989 (ERA, sub. 57, Table 1).

The likely environmental impacts of Ranger were the subject of close scrutiny before production
started and have been continuously monitored by the Office of Supervising Scientist (see section
24) According to a paper submitted by the Northern Territory Government (sub. 77, attachment F),
"The Ranger project production was delayed by four years from 1977 until 1981." Thisis attributed
(sub. 77, p.24) in part to the "lack of consistency in the Commonwealth's policies" and "convoluted
administration and unpredictable decision making processes.”

An estimate of the social cost of the alleged delay of the start-up of production at Ranger can be
obtained from the royalty-type payments made by ERA (sub. 57, Table 4) to the Northern
Territory, the Northern Land Council and the Aboriginals Benefit Trust Account. Together, they
represent the total mineral royalty associated with production at Ranger. That royalty accrues as a
stream of benefits to society during the life of the mine. Their average annua value was $18
million during the period 1982-89 (all money valuesin 1989 dollars).

A once off equivalent to the stream of royalties can be obtained by computing the present value of
that stream. That present value was estimated by assuming that all proved reserves plus 75 per cent
of probable reserves are ultimately mined. Both the annual royalty payments and production rates
were assumed to be uniform and equal to the observed 1982-89 averages. A rea annual discount
rate of 3 per cent was used.

Two present values were obtained: the first assumed production starting at the end of 1977, the
second at the end of 1981. In the first case, the present value was estimated to be equal to $347
million; in the second, to $308 million. Thus, the delay decreased the value of the royalties
accruing to the community by about $39 million ($53 million if a discount rate of 6 per cent is
used).

Some participants suggested that exploration be conducted prior to the establishment of a
conservation area but that it ceases afterwards. This appears to be only a partia solution because,
as argued in Section 8, technological progress often calls for the reassessment of previously
explored areas. Or, as stated by the Queensland Chamber of Mines (sub. 74, p.14-15):

Because and area has been explored or mined previously does not mean that it no longer
harbours valuable mineral resource. Mineral exploration is adynamic and ongoing activity.
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A “once off' coverage of an area may not necessarily reveal its mineral resources.

Exploration technology and techniques change and improve; commodity targets vary as
technology develops new uses for minerals; variations in commodity prices or local
infrastructure mean the economic viability of a particular mineral deposit may ater
substantially with time. Land use planning must have the flexibility to accommodate these
variations.

It should be emphasized that access to exploration acreage should be contingent on the existence
and effective enforcement of proper environmental guidelines.

Rehabilitation

Rehabilitation is an attempt to restore an area disturbed by mining such that it is compatible with
the surrounding area. This requires resources that could be used for other activities and thus has a

social cost.” Of course, rehabilitati ng former minesites does not only entail costs but also benefits
to society in the form of recovered fertility or elimination of unsightly features. The need for
reclamation is acknowledged by, among others, AMIC and AMEC. The latter states (sub. 15, p.20)
that "The mining industry accepts the rehabilitation requirement and includes it as an integral part
of theinitial mine planning process.”

As with other environmental problems, the evidence regarding the success of rehabilitation
programs is often contradictory. On the one hand, The Environment Centre (of the NT) argued
(sub. 56, p.4) that:

Rehabilitation has achieved only limited success rates in returning the origina flora and
fauna. Efforts to rehabilitate a minesite will not restore an area to its former diversity and
richness. At best, rehabilitation will stabilise and minimise water and wind erosion.

A different view isthat suggested by evidence provided by Coal and Allied which argued (sub. 79,
p.6) that "Ten years of rehabilitation experience has demonstrated that a stable reformed land
surface which is compatible with the existing landscape character of adjacent undisturbed land can
be achieved." The Chamber of Mines, Metals and Extractive Industries (NSW) provided evidence
(sub. 124) of three cases - Bridge Hill Ridge (NSW), Crowdy Bay National Park and Pilbara Iron
Ore Industry - where rehabilitation attempts are said to have.

A good example of the conflicting evidence received by this inquiry concerning rehabilitation is
provided by the rehabilitation work in the Jarrah Forests of Western Australia which overlay
bauxite deposits. On the one hand, the ACF argued (Transcript, p.551-2) that:

... there are instances, often quite serious ones, where the actual impact of mining and its
associated infrastructure and also the precursor activities, mining exploration and so on, do
really have a mgjor impact on natural areas, ... the Jarrah Forest in south-western Western

7 ARCO suggests (sub. 64, p.8) that "... reclamation of strip mined areas to present industry
standards costs about $12 500 to $15 000 per hectare without allowing for the capital equipment
applied to the process.” The NSW Coal Association estimates (sub. 45, p.21) the cost of land
rehabilitation at an average of around $12 000 per hectare.
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Australia, for example, is aregion of outstanding biological significance and it has been very
adversely affected by arange of land-use activities, one of which was bauxite mining which
although confined to a relatively small proportion of the land area, is extensive in the sense
that it occurs throughout a large area; that is, the mining pods occur on the small patches of
land but within a large area of forest. The ecological impacts which flow from that are
recognised as having been very, very extensive.

On the other hand, the inclusion of Alcoa in the United Nations Environment Programme's Global
500 Roll of Honour for Environment Achievement for its work in rehabilitating the West
Australian Jarrah Forest attests to the quality of Alcoa'swork in that area.

In general, the major obstacle to determining the success of rehabilitation is defining what is to be
understood by successful. If successful rehabilitation requires restoring a site to exactly the state
prevailing before mining, al rehabilitation projects would probably fail the test. As acknowledge
by G. S. McDonald (Transcript, p.39), President of AMIC, "[The mining industry] can never
restore [a site] to pristine condition. ... We can mine and restore it to an acceptable and probably
equivalent condition and in many cases probably a better condition that it was originaly."

On the other hand, if successisto be understood as a reasonable compatibility with the surrounding
environment, there is probably no reason why modern rehabilitation techniques should not prove to
be generally successful. In any case, the fact that the before and after-mining states of nature may
not be identical does not constitute an argument against mining. That difference is smply part of
the cost of undertaking mining projects and does not require specia treatment as long as it is
included in the project evaluation. Society may well decide that the cost of an environment which
has been permanently changed by mining, but perhaps still productive in aternative uses, is more
than compensated by the benefits derived from mining. What rehabilitation can do is to reduce that
cost and perhaps justify a mining operation that would otherwise be unacceptable.

Ensuring that proper rehabilitation actually takes place can be a problem in some cases because
most rehabilitation costs need to be incurred as the mining-related project is being wound down or
has already ceased. Under those conditions, miners may find difficult to finance rehabilitation if
funds have not been put aside beforehand. The suggestion by the Nature Conservation Council of
NSW (sub. 50, p.8) that:

To ensure that rehabilitation restores the environment to its pre-mining/exploration condition
the mining company should be required to pay a security deposit. The security deposit must
be large enough to cover the cost of rehabilitation and be a genuine loss to the company
should they fail to rehabilitate.

is probably the best way of guaranteeing that rehabilitation is carried out. In this regard, see the
discussion concerning liability, especially bonds, in Attachment 7B. (The tax treatment of
rehabilitation costsis discussed in Section 13.)
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7.11 Conclusions

The environment provides indispensable services to the mining industry (as indeed it does to most
economic activities). When other activities require the use of those same services, an alocation
mechanism may be required to ration those services among competing users. This problem is, in
principle, no different from the allocation of other scarce resources; such an allocation has proved
in practice to be best achieved through the direct interaction of individual owners and users. Thus,
the Commission recommends that in the first instance an efficient use of environmental services be
sought through the allocation of property rights and the consistent application of the user pays
principle to mining and non-mining activities.

Yet, there is evidence that markets may be unable to achieve a socially efficient allocation of
environmental services, even if property rights are well defined. This is likely to occur when
externalities and high transaction costs are prevaent. In this case, government intervention is
required. That intervention may take two forms: market-oriented and “command-and-control'
approaches. Notwithstanding the lack of operationa experience associated with its use, the first
form has numerous potential advantages over the second. Hence, it is recommended that an
incremental introduction of market-oriented mechanisms be considered at some locations and
dealing with a limited number of environmental disturbances, to replace or complement the
“command-and-control' mechanisms currently favoured.

The use of “command-and-control' mechanisms alone may be required when it is important to
ensure that a threshold level is not exceeded, or when compliance is difficult to monitor. When
such mechanisms are deemed necessary, emission standards rather than prescriptive regulations
should be preferred. It is emphasised that, compared with market-oriented mechanisms,
“command-and-control' allocation forms of government intervention are likely to be less efficient
and significantly less transparent, for they tend to hide the real costs of achieving a given level of
environmental quality. Regardless of the specific mechanism involved, monitoring is essential and
should be undertaken by an organisation with no close association to the mining and mineral
processing industry, so asto avoid conflicts of interest.

All forms of government intervention need to be expeditious and flexible. At each location, it is
necessary to determined the total social benefits and costs associated with a specific mining
proposal. Obviously, this can only be done if society can actually assess the value of the minerals
in the ground through exploration. Independently of what ultimately may be decided about mining,
the need for exploration is a precondition for making informed decisions. Thus, the Commission
recommends that exploration be allowed everywhere under proper guidelines.

The analysis of the allocation of environmental services is particularly arduous because of the lack
of conclusive scientific evidence about many of the effects of various activities on the environment
and the inadequate operational experience using several mechanisms to allocate environmental
services. Moreover, environmental problems often involve difficult ethical questions for which a
pluralist society naturally provides a great diversity of answers. Questions arise in relation to
issues such as intergenerational equity and the social good vis-a-vis the rights of individuals - that
are well beyond the scope of thisinquiry. Y et answering those questions is essential to providing a
comprehensive answer to environmental problems. Hence, the analysis in this section must be
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considered as a first step in the process of arriving at satisfactory solutions to environmental
problems, rather than as a definite answer to those problems.
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/A INTERVENTION: LEGAL FRAMEWORK

The use of environmental services by mining-related activities is regulated by legislation
enacted by both Sate/Territory and Commonwealth levels of government. In the past, Sate
regulations played a central role. However, the importance of Commonwealth law has
increased considerably in recent years and may become the predominant form of regulation.
The largely unco-ordinated expansion of State and Commonwealth regulations seems to
have led to excessive complexity which can hinder the efficient allocation of environmental
services.

7A.1 Commonwealth involvement

Legislative control over mining and mineral processing is, in principle, the responsibility of the
individual State and Territory governments. However, the Commonwealth Government has been
able to exercise control over the environmental impacts of mining by using its constitutional
powers over exports, trading corporation provisions and external affairs. According to Hayes
(1988),the Commonwealth has the de facto ability to legidate in relation to environmental issues
within a State, whether those issues are of national or international importance.

The requirement for Environmental Impact Statements (EIS) derives from the Environmental
Protection (Impact of Proposals) Act 1974 introduced by the Commonwealth and replicated by
Acts in all States, except Western Australia, in the form of State Environmental legislation. The
Environmental Protection Act provides the Commonwealth with the power to order an EIS or an
inquiry to be undertaken in cases where there is some federal involvement. The inquiry provisions
of the legislation were used only twice during the first five years of the legidation's operation
namely, Fraser Island and Ranger Uranium, but both had significant implications for mining.

After two reports, the inquiry into mining on Fraser Island recommended against issuing export
permits. This effectively banned mining in that, area because its financial viability depended on
access to foreign markets. The inquiry into mining of uranium at Ranger recommended that
mining be allowed, provided proper safeguards were adopted to protect the environment and the
aboriginal communities affected. Subsequently, the Commonwealth was able to use the export
powers it had employed to prevent mining in Fraser Island to refuse an export licence for minerals
on Moreton Island.

Another milestone in the involvement of the Commonwealth Government in environmental issues
arose from the Franklin Dam case which, according to Hayes (1988, p.324) "established the ability
of the Commonwealth government, through its constitutional powers, to effectively determine
land-use priorities within a State” The Commonwealth exercised its overriding powers by
proclaiming the region a World Heritage area. This allowed the Commonwealth to appeal to its
external affairs powers, especialy its obligation to uphold international treaties, to prevent
construction of the Dam. The High Court has upheld this action on appeal .
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The Franklin Dam case was also important because it established the Commonwealth's powers to
legislate with respect to trading or financial operations as a potential tool to address environmental
issues. In relation to the Franklin Dam case, Zines (1985) noted that the "clear result of the caseis
that the Commonwealth may regulate and control all acts of trading and financia corporations done
for the purpose of itstrade. Thisincludes all, or practically all, manufacture, mining, or agriculture
performed by those corporations.”

The Commonwealth has also used the National Parks and Wildlife Act 1975 to regulate land use,
and in particular mining which is now banned in Commonwealth National Parks. This Act has
allowed the Commonwealth government to prevent mining in Kakadu National Park, although the
proviso in that Act for “conservation zones has made possible mining by Ranger (whose area has
been “exercised' from the park). It has also opened the possibility of mining taking place elsewhere
in that zone, including Coronation Hill.

7A.2 Stateinvolvement

Although regulation of mining activities by State and local authorities has usually had aless visible
public profile than that by the Commonwealth, it is nonetheless at least as significant. According
to evidence submitted by Oakbridge Ltd (sub. 32, attach.), in NSW there are at least 15

environment-related State Acts affecting coal mining alone.l Complying with statutory
requirements can become quite intricate because in practice firms have to comply simultaneously
with statues at the local, State and Commonwealth level. This has led in many cases to what
appears to be an unwieldy proliferation of regulations. For example, Energy Resources of
Australia, operators of the Ranger uranium mine in the NT, claimed (sub. 57, p.39) that in "total
there are eight Commonwealth and Northern Territory Ministries involved in the environmental
aspects of Ranger and these are guided by 15 Commonwealth and 35 Northern Territory Acts with
45 specific environmental requirements under which Ranger has to operate.”

Understandably, the mining industry finds the proliferation of environment-related legislation
unnecessarily complicated and inefficient. According to the (NSW) Chamber of Mines, Metals and
Extractive Industries (sub. 37, p.5):

In New South Wales the primary mechanism for public management of development and
environmental protection is the Environmental Planning and Assessment (EPA) Act (1979)
which has been in operation for a decade. Whilst it does include a mechanism for managing
development approval and encouraging environmental protection, the Chamber considers
this legislation to be unwieldy and complex, and believesit has patently failed to address the
fundamental issue of responsibility.

1 These include: Bush Fires Act 1949, Clean Air Act 1961, Clean Waters Act 1970, Dams Safety
Act 1978, Environmental Planning and Assessment Act 1979, Brigades Act 1909, Forestry Act
1916, Mines Subsidence Compensation Act 1961, Wildlife Act 1974, Noise Control Act 1975,
Pastures Protection Act 1934, Sate Pollution Control Commission Act 1970, Soil Conservation
Act 1938, Water Board Act 1989, and Wilderness Act 1987.
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Commenting on the controls under which the mining industry in Australia operates, Hayes (1988,
p.361) has concluded that:

It is only when one embarks upon areview of environmental controls around Australiathat it
becomes apparent how enormously complex and in many cases ineffective these controls are
over an activity such as mining. It is not difficult to determine the reasons for this
complexity because mining as an activity and an industry has of course been going on for
hundreds of years. Environmenta control on the other hand is a phenomenon not only of
this century but one could almost say of the last two decades. As such it has been necessary
for legidatures to attempt to superimpose environmental controls over activities which had
hitherto been governed and continued to be governed by Acts drafted many years previoudly.
One cannot help but repeat Simon Molesworth's cri de coeur in his paper in 1985 already
referred to [1985 AMPLA Y earbook, p.368, 392] dealing with the Victoria situation when he
said:

"If legidlation is confusing or ambiguous or impracticable people cannot be expected to fully
or willingly comply with it. Some people will be ignorant of such provisions. Others will
avoid entering the legislative maze. If the legislation is subject to criticism such as can be
levelled at the Victorian Act, not only will the mining industry lose out, but so will
environmentalists and the community at large.”

7A.3 Conclusions

A growing number of environment-related statutory requirements imposed on mining activities by
al levels of government seems to have resulted in excessive legidative complexity. It appears that
the current level of environmental protection could be achieved at a lower overall cost by
simplifying and ensuring better coordinating of State and Commonwealth regulations.
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/B FORMS OF GOVERNMENT INTERVENTION TO
ALLOCATE ENVIRONMENTAL SERVICES

A combination of ill-defined property rights, high transaction costs and externalities may
require the intervention of governments in the allocation of environmental services.
Command-and-control methods are currently the prevalent way in which governments
intervene in the allocation of environmental services to mining activities. However,
convincing reasons wer e identified to believe that market-oriented systems should be used to
progressively replace, or at least complement, command-and-control systems in the
allocation of environmental services.

7B.1 Market-oriented

This section examines four types of market-oriented government intervention to allocate
environmental services: liability, subsidies, charges and transferable permits.

Liability

This method to limit the impact of mining activities on the environment consists of establishing a
system which allows victims to sue for damages. If firms know they must compensate victims,
they will themselves calculate the cost of a reduction in disturbance and compare it with the
amount they stand to save in reduced damage claims. The reduced damage claims will,
themselves, be a measure of the benefits of reduced disturbances. Thus, additiona expenditures on
control will be made if the additional benefitsit generates are greater.

According to evidence submitted by Stockdale Prospecting Limited (sub. 43, p.4), there is aready
an established system of compensation for land disturbance during exploration which usualy
operates on the basis of a dollar amount for each drill hole or trench. If agreement cannot be
reached amicably the ammount of compensation is settled at a Warden's Court hearing.

A liability system can make mining activities accountable for the cost of environmental servicesin
two main ways.

* paying bonds to cover future liabilities, and/or
» taking out special liability insurance.
Bonds

Provisions for the payment of bonds are already included in Western Australia's Mining Act (sub.
48, p.3) "to ensure that “injury to the surface of the land' is made good, if necessary for the costs of
such work to be recovered from the tenement holder, and for the lodging of securities or bonds to
cover mining operations on public reserves'. Rehabilitation bonds are also required in New South
Wales (sub. 52, p.44). DASETT also supports (sub. 65, p.15) the use of bonds as a means of
ensuring that enough funds are available at the end of mining operations for rehabilitation.
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A magjor difficulty with bonds is determining the amount to be posted. Using the most probable
value of rehabilitation costs as the bond to be posted is inadequate because it ignores the small but
real possibility of catastrophic outcomes. Including those outcomes could significantly increase the
amount of bond required and create problems as groups with diverse risk preferences - miners, the
government and, perhaps, conservationists - try to agree on the scenarios to be considered and their
likelihood.

Failure to establish the value of a bond to reflect the expected social cost may require
complementing such a bond with other mechanisms as suggested by the ACF (sub. 68, p.15):

As part of a package of measures the Industry Commission may want to consider class
actions, criminal damages and punitive triple damages as methods by which the cost of
environmental subsidies could internalized.

The additional measures proposed by the ACF can all be characterized as market-oriented insofar
as they provide incentives to reach a socialy efficient level of use of the environment by increasing
the expected cost of exceeding that level. However, it is preferable to correctly set the value of the
bond in the first place. This requires estimating the value of the externaities involved. (See
Attachment 7C for mechanisms to value the environment).

Insurance

Insurance allows severa sources to pool their risks. This can be an advantage because not every
mining operation will cause substantia environmental disturbances. Thus, an insurance pool
would need only enough resources to cover the occasional significant event. The insurance
premium of each individual mine would depend on the insurance company's assessment of the risk.
This risk would be associated to the particular environmental characteristics of each site and mine
operation. Better managed mines or those in less sensitive locations would pay lower insurance
premiums. Thiswould give firms engaged in mining activities incentives to be more careful and to
locate in the less environmentally risky areas. (Mining firms cannot influence the location of ore
bodies, but they can determine which bodies will be exploited).

According to Freehill, Hollingdale and Page (sub. 76, p.6) - a mgor law firm with an extensive
resources law practice - using liability to solve environmental problems:

has led, among other things, to the practice of banks conducting environmental audits as part
of the loan approva process, to determine the extent of past compliance and potential
liabilities arising form past practices. It has also resulted in environmental protection being
made a financial as well as alegal consideration in the conduct of ongoing operations. The
level of new fines (for example under the NSW Environmental Offences and Penalties Act
1989) is intended to be a sufficient disincentive to ensure that they will not be absorbed by
business as a minor cost of polluting, less than the external cost to the community.
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Moreover,

Increased financia liabilities act as a deterrent to investors. Environmenta factors affect the level
of financia liabilities in the following ways:

» Legd liability - Strict or fault based, civil or criminal liability under statute or at common law.
Possible persona liability of directors. Unlimited cover of these risks by insurance is
unobtainable.

» Clean up or rehabilitation costs after an environmental incident can be significant.

» Business interruptions/loss of production can occur while operations are reinstated or upgraded
to acceptable standards.

* Lossof markets (for example, the consumer boycott of Exxon after the Exxon Valdez oil spill).

Requiring a mining-related firm to carry insurance for financia liability appears especialy
attractive because it forces two well informed parties, that firm and the insurer, to evaluate the risk
associated with a venture.

Limitations of liability mechanisms

Although a liability solution would reduce the need for government to enforce controls, a major
difficulty is that liability can be extremely difficult to determine in practice if many different
parties are involved. For example, it may be practicaly impossible to determine how much
damage a smelting operation may do to the lungs of each individua living in the vicinity.
Furthermore, Edel (1973) has suggested that although imposing liability requirements could reduce
the work of government departments, the job of the judiciary may increase. Not only may judges
have to rule on the extent of damages when they take place, they may also have to rule on lawsuits
brought by individuals who are in fact not damaged, but who sue nevertheless, hoping to win
something in the process.

Another problem is that substantial damage may need to occur for the effects of environmental
disturbance to be uncovered. Unless mining-related firms are required to contribute to an ever
increasing bond or insurance, they may gamble that the effect of their activities on the environment
will not cause harm. Thiswould allow them to reduce their costs at the time of production while at
the same time accumulating a substantial potential liability. If they become liable, that liability is
limited to the value of the posted bond or insurance policy. Downing (1984) has suggested that
requiring a payment equal to the potential liability at the time of the production would solve this
problem. Firms would then compare the benefit they gets from disturbing the environment and the
cost of the liability. If the liability accurately reflects the socia cost of the potential damage, firms
will be stimulated to make an efficient decision.

FORMS OF 191
GOVERNMENT
INTERVENTION



Subsidies

Subsidies granted to those who reduce their demand of environmental services can be designed to
achieve optimum disturbance levels. From the point of view of resource allocation, the ability to
subsidize a mining-related company to induce it to limit environmental impacts to a desired level
makes this solution equivalent to charging that company for the environmental disturbance it
causes.

However, there are various practical problems with subsidies. First, there is the equity issue. As
usual, whether subsidizing or charging is more equitable depends on which party is wealthier. Yet,
subsidizing mining activities to reduce their environmental impact violates many people's ideas of
fairness in away that charging according to the disturbance produced does not. A more important
problem perhaps is that firms may have an incentive to expand their use of the environment in
order to receive rewards later for reducing that use.

Effluent charges

Under the user pays principle discussed in section 7, mining companies should be charged for the
use of environmental services. That charge can take the form of a fee per unit of environmental
service used. By charging mining activities for the use of otherwise free environmental services,
the government puts itself in the place of an owner, charging a price for their use. The fees are
often referred to as effluent charge or pollution tax because the environmental service involved
usually takes the form of waste disposal capacity.

Under a system of effluent charges, users that find it less expensive to reduce the use of
environmental services will be the ones that decrease that usage first; when a user cannot continue
to pay the environmental costs, it is forced to cease production. This releases resources to produce
some other, more highly valued goods and is the socially efficient outcome.

Based on the European and Japanese experiences with effluent charges, Tietenberg (1990) has
concluded that effluent charges have typically led to only small environmental improvements.
(Those modest improvements seem to be due to the low level at which the effluent charge rate is
set.) Gordon (1981) has also suggested that charges could be considered an undesirable addition to
the tax system and that large inflows of money could encourage excessive government spending.
However, the main difficulty with effluent charges relates to the complexity involved in setting and
(continually) charging them.

Transferable permits

Given the practical difficulties of implementing a system of effluent charges, systems based on
transferable permits have been suggested. As with subsidies and charges, transferable permits
require first determining the optimal level of environmental usage and setting a standard at that
level. Next, the number of units of environmenta disturbance that can be allowed in order to
achieve that standard need to be determined. Permits to use the environment may then be
auctioned in an open market or alocated in some other way. The key to the efficiency of a
transferable permit system is that after the initial distribution, permits can be traded. When buyers
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and sellers agree on a price, the permit is transferred and the new owners of the permit can increase
their use of the environment while the previous owners must reduces theirs. In principle, the
system would also allow non-mining groups to express their preferences for an improved
environment directly by purchasing permits and retiring them.

An example of an emissions trading system is that included in the US Clean Air Act. According to
Tietenberg (1990) the American experience shows that tradable permits can reduced the costs of
achieving a given environmental quality and induce the introduction of innovative control
technologies. Downing (1984) also mentions the fact that the system does not require the setting
and implementation of individual source standards. However, a potential problem arises if the use
of the environment is characterized by threshold effects, such that allocating permits from one area
to another could increase environmental damage even if the number of permits remains constant.

7B.2 Command-and-control

In the past policy makers have favoured the use of command-and-control systems. The following
is a discussion of those systems. That discussion is preceded by an analysis of the threshold
concept which has played an important role in rationalising the adoption of command-and-control
mechanisms.

Many experts suggest that using environmental services may have different effects on the quality of
the environment depending on the level of usage. At very low levels, the damages are negligible.
As usage increases, adverse effects begin to appear. Their point of first appearance is called the
threshold of damages. After this threshold is reached, damages increase rapidly until the
environment is seriously affected. Assuming that the cost to society of using the environment is a
direct function of the environmental disturbance produced, the supply curve for environmental
services when threshold effects are present would be S-shaped.

Examples of threshold effects include trees surviving in smog below certain level of pollution and
fish surviving in waters in which the dissolved oxygen is above a certain minimum. Neither
survives beyond the threshold. A closely related phenomenon is that of synergism. For example,
sulphur dioxide and certain kinds of atmospheric particulates are, together, hazardous for health at
concentrations below the levels at which each on its own is dangerous. In this case, a threshold
effect would arise if, say, particulates are already present in small concentration and a copper
smelter then discharges sulphur dioxide into the atmosphere.

The threshold concept is implicit when the supply of environmental services is assumed to be
represented by a vertical line (such as in Pearce et al, 1989). That line represents the threshold
level. This shape of the supply curve is referred to as perfectly inelastic by economists and arises
from the assumption that the supply of environmental servicesisfixed. This vertical supply curve
is used by the ACF (sub. 68, p.5). An implication of a perfectly inelastic environmental supply
curve is that it may lead to “surprises as environmental disturbances with initially negligible costs
suddenly lead to major losses as the threshold is reached.

It should be noted that the existence of thresholds is not universally accepted. According to
McGartland and Oates (1985, p.208) "such a formulation is unacceptable both in principle and at
the policy level. Thereis little evidence of the existence of such thresholds for most air and water
pollutants: some pollution typically yields some damages and somewhat more pollution results in
somewhat more damages.”
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Standards

The presence of thresholds has been used to justify the imposition of standards so that
environmental services are not consumed beyond the critical threshold. It has been proposed that
in the presence of thresholds governments ought to rely on incentive schemes resembling quotas on
the use of environmental services. Standards are more likely to prevent the use of the environment
going beyond the threshold level than market-oriented mechanisms. That makes them attractive in
extremely sensitive situations. This seems to be the interpretation that is typically used at the
policy level. In the Environment Protection (Nuclear Codes) Act 1978, for example, the
Commonwealth has explicitly instructed the setting up of standards for the mining, recovery and
production of uranium and other radioactive substances “for protecting the health and safety of the
people of Australia, and the environment'. This suggest a model based on the existence of a
threshold below which damages are negligible and above which the damages suddenly become
unacceptably large. This in turn implies that there is little cost associated with disturbing the
environment so long as the disturbance level does not exceed the standard (the threshold).

The existence of threshold effects is not essential to justify the imposition of standards. From an
economic perspective, standards could be interpreted as the optimal level of environmental
disturbance. (Thus, in the example illustrated in Figure 7.1 a standard could seek to hold the level
of pollution as close to socialy optimum E* as possible.)) The imposition of standards is in
principle straightforward involving simply setting the maximum amount of disturbance that can be
produce at the social optimum. Faced with this control, a firm will increased the disturbance it
produces up to the alowed limit but, if implemented properly, not beyond.

Standards recognize environmental quality as a goal but are inadequate by themselves because they
do not signd individual firms how much environmental disturbance they can produce. This
requires determining which proportion of the optimal level each of the various sources should be
allowed to contribute. This is equivalent to determining individual standards for each single
source. Downing (1984) argues that this additional regulatory step may leave policy-makers free to
ignore real costs and constraints when setting environmental quality standards. Under this system,
they may be able to promise a clean environment by setting a strict standard for total disturbance
because the real forgone benefit is not obvious until the control of specific sourcesis prescribed.

Prescriptive regulations

In practice standards may take one of two forms: prescriptive regulations and emission standards.
A prescriptive regulation states that an emitting source must take a specific technical control action.
The regulation does not require that this action actually limits disturbances. A casein point is the
alleged request by the OSS to the Coronation Hill Joint Venture (transcript, p.642) that various

structures be built to prevent erosion.1 Those measures failed to avert erosion despite the fact that
compliance with the regulations apparently occurred.

1 Thisclaim has been rejected by the OSS, see transcript, p.1326-1328.
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Prescriptive regulations are relatively easy to enforce because compliance can be verified merely
by determining whether the required structure or device has been built or installed and is operative.
Thus, in the example above, the OSS had only to verify that the prescribed structures had been
built.

A magjor disadvantage of prescriptive regulations stems from the fact that control technology is
continually changing. When a more effective or less expensive device becomes available, it would
be desirable to require its use. However, new devices usually require approval which may be a
time consuming process. An equally serious problem is the fact that the installation and operation
of a control device does not necessarily guarantee that total emissions will not rise when mining or
related activities activities increase even if regulation is effective. For example, stipulating that
smelters use a certain type of scruber may reduce pollution to an acceptable level. However, when
smelting capacity is increased, pollution will rise even if the stipulated scruber is used.
Maintaining the acceptable pollution level would require installing more effective scrubers.

Emission standards

Emission standards require that environmental disturbances be controlled to a specific level but do
not prescribe how this goal is to be reached. Emission standards have several significant
advantages over prescriptive regulations. They are relatively flexible in dealing with control
technology because the standard does not specify the form of technology to be used, only the
desired level of effectiveness. This allows sources to search for the least expensive combination of
changes in inputs, process, and end-of-process controls to meet the standard. It aso allows the
source to search for technological innovations and adopt them immediately. On the other hand,
emission standards, like most market-oriented mechanisms, require the measurement of actual
emissions which can involve obvious practical problems.

* Technology based standards

Frequently, the desired standards are considered politically unfeasible. In this case standards may
not be based on economic efficiency but on technological feasibility. A technology based approach
sets environmental quality standards according to what is technically possible. Perhaps the best
known example of technology base standards is the requirement to employ "best practicable
technology' to reduce environmental impacts. For example, the NSW Government indicates (sub.
52, p.43) that its Trade Waste Policy "restricts the concentration of hazardous discharges to levels
that reflect the latest practicable treatment technologies.” And the Office of Supervising Scientist
directs its work towards assessing "actual and potential environmental impact of mining in the
Region and to advise on Best Practicable Technology for these operations.” (sub. 59, p.4)

Adoption of standards based on best practicable technologies is usually favoured by those sources
which may find it more difficult to reduce their environmental disturbances to an acceptable level.
They, prefer standards that require the use of certain devises, usually of the end-of-process type,
which burdens everyone with the same increased cost.
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Another problem arises when no agreement can be reached concerning the interpretation of “best
practicable technology'. According to Queensland Mines Limited (sub. 41, p.1), who mined the
Nabarlek deposit, lack of agreement on the standards to be used between the Northern Land
Council, the Office of the Supervising Scientist and the Northern Territory Department of Mines
and Energy has meant that:

We cannot plan or engineer a proposal to deal with the problem [dispose of certain mine
waters] until we know what environmental criteriawill apply. The catchall guideline that all
impacts must be “as low as reasonably achievable' is insufficient where the parties to the
decision cannot agree on the criteriafor “reasonable’.

Perhaps the major problem with technology based standards is that they are inherently arbitrary.
The fact is that there is available now atechnical solution that would reduce emissions from every
mining activity to zero. Such a system involves simply banning al mining and mineral processing.
However, most policy makers are aware of the large economic losses that this option may involve
and they temper the determination of technological feasibility by economic considerations. But
given that policy-makers are forced to employ economic criteria in setting technological standards
anyway, it is better to explicitly employ an economic approach to standard determination. This
approach automatically requires that technological feasibility be considered while explicitly
providing a mechanism for assessing the value of the standards to society.

e Uniform standards

A fundamental problem associated with all standards is that unless site specific regulations are
established, the outcome is likely to be economically inefficient. However, as the Trades and
Labor Council of Western Australia indicated (sub. 39, p.27), such site specific standards are
extremely difficult to accurately determine because they vary with site and project characteristics.

In contranst, uniform standards require mining operations to meet the same standards regardl ess of
their specific local circumstances. Obviously the drawback is that these standards tend to take little
consideration of differences in the relationship between environmental impacts and environmental
quality or differences in the costs and benefits of complying with the standards, all of which are
site-specific. The NSW Coa Association stated (sub. 45, p.10) that:

The major impediments to streamlined and efficient procedures lie within the provisions of
the EPA Act, which specifies a rigid set of requirements to be followed, regardiess of the
nature, scale or location of individual mining proposal.

Economic efficiency requires that the standard be related to the social cost of environmental
disturbance. Thereis no a priori reason to believe that such a cost is the same in all regions and,
thus, no economic justification to call for uniform standards across al states or even within states.
In this respect, the Department of Resources Development WA isin principle correct when arguing
(sub. 48, p.15) that: "Environmental assessment and management is best carried out by State
agencies which have expertise in the particular needs and problems of the individual State."
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On the other hand, lower administrative and compliance costs may offset some of the efficiency
cost associated with the application of uniform standards to different projects.

Prohibition

Prohibition is a specia type of standard where the threshold is assumed to occur at a negligible
level of environmental disturbance. Based on this, usually implicit, assumption, it has been argued
that atotal prohibition of activities requiring the use of the environment in some areas is the most
efficient manner to ensure their preservation. For example, the Nature Conservation Council of
NSW states (sub. 50, p.5) that:

Under no circumstances is exploration, mining or minerals processing to be permitted in
National Parks, Nature Reserves, Marine Reserves, National Estate or areas classified under
SEPP 14 (Coastal Wetlands), SEPP 19 (Urban Bushland) or SEPP 26 (Littoral Rainforest).
Exploration, mining and mineral processing should not occur in areas that are under
consideration or being nominated for classification as any of the above.

Prohibiting environmental disturbance by mining-related activities as a matter of principle without
examining the specia characteristics of each location cannot be justified on economic grounds.
This does not mean that after considering the special characteristics of a location, outright
prohibition may not be the best solution to environmental problems.

7B.3 Monitoring

Effective monitoring constitutes a major practical problem in all forms of government intervention.
Standards are often advocated on the basis that their use facilitates monitoring which in turn
facilitates compliance.

Regardless of the standards mechanism used, al systems must include safeguards against
systematic evasion by requiring continuous or unpredictable periodic checking. Evidently, reliance
on scheduled periodic inspections would inspire efforts to concentrate control actions in inspection
periods.

A problem with monitoring under command and control approachesis who should performit.

Monitoring by departments traditionally close to the mining industry and charged with royalty
collection creates opportunities for conflicts of interest between maximizing royalty collections and
monitoring environmental disturbances. For the second objective may require taking measures
affecting the first. Attention to this potentia problem is drawn by the Fraser Island Defenders
Organization Ltd which pointed out (sub. 1, p.2) that:

. conditions of the lease are monitored by Mines Department officers who are not
independent and are not impartial. They are generadly hostile to conservationists and
sympathetic to the mining companies. This organization has never been able to obtain the
reports of any inspections carried out by these officers.

It is thus suggested that the monitoring work should be undertaken by an independent organization.
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However, Gordon (1981) has pointed out that the incentives to falsify performance are somewhat
greater under market-oriented systems. Under command-and-control systems the only benefit from
deception is avoidance of some of the mandated control expenditures. Under a charge system,
users can try to reduce both control expenditures and fee payments. However, effective devices to
allow continuous monitoring may make this difference disappear.

7B.4 Innovation

Innovation is another important consideration in selecting a mechanism for government
intervention. Section 8 argues that technological change plays a vita role in ensuring the
sustainability of mining. Technological change has aso an important role in ensuring an efficient
use of the environment by providing novel means to limit or reduce the environmental impacts of
mining. As stated by the Queensland government (sub. 55, p.29):

Many mining ventures in Australia face ... problems in terms of preventing land and water
degradation during and after extraction and processing activities. Although there has been
considerable development and application of stabilising and rehabilitation methods there are
still problems requiring attention. Examples are stabilisation and rehabilitation of aluvial
mining, watercourse stability and hydrologic modelling and risk assessment modelling.

These examples illustrate the continuing need for research and development in disciplines
associated with the management of the land and water resources impacted by mining.
Research should not only include engineering and hydrological aspects but physical
properties such as air quality, water quality in terms of both point source pollution and
diffuse source pollution as well as relevant ecological and conservation processes and
attributes.

Rationing environmental services forces users to seek methods to reduce their use of those services.
These methods often change with time as a result of users themselves searching for less costly
methods of producing a salable output. In particular, a mining-related firm will find it desirable to
adopt innovative technigues to reduce its usage of environmental servicesif the savings in the cost
associated with the use of those services are greater than the costs of discovering and implementing
the innovation.

The incentives for innovation are different under market-oriented and command-and-control
systems. In principle, the savings from a given innovation and the incentive to innovate are greater

under market-based systems than under the command and control methods.2 In practice, under a

2n practice, this seems to be confirm by evidence that the establishment of the Emissions Trading
Program in the US has encourage as modest degree of innovation in pollution control. See
Tietenberg (1990).
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command-and-control system, innovations to reduce the use of environmental services can lead to
more stringent standards, thereby reducing the potential cost savings for the innovators. Tieterberg
(1990) and Gordon (1981) have suggested that this may lead to the perverse result that users may
have little incentive to innovate and good reasons to hide potential innovations from the control
authority. Under these conditions, resistance may be the optimal strategy and firms will restrain
their own research and development on means to minimize environmental disturbance to reinforce
their claims that the regulations are unrealistic.

Novel technologies to reduce the use of environmental services may have the incidental result of
conferring on their developers a competitive advantage. Those technologies can either be sold to
other producers or may allow their developers to undertake projects where traditional approaches
may lead to an unacceptable use of the environment. This, however, requires that the benefits of
new technologies accrue to their developers. According to SX Holding Ltd (sub. 5, p.2), this may
not be possible in certain cases because:

The environmental process forces disclosure of plans to competitors which can seriously
disadvantage local companies. In addition significant process information is required to be
disclosed either directly or indirectly in the environmental examination.

Due regard for the confidentiality requirements of companies when evaluating the environmental
impact of aproject is probably necessary.

7B.5 Conclusions

Market-oriented mechanisms are in principle more efficient than command-and-cont