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Preferred Provider
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money and effort) avoid an accident (where both
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Insurance under which claims are likely to involve
long term liabilities.

The employer funds the difference between the
workers’ normal wage and statutory weekly
benefits.

The incentive to take care to prevent an
occurrence is weakened after insurance against
that occurrence has been taken out.

Lack of legal blameworthiness.

A common fund designed to meet the liabilities of
an insurer that fails, or to provide insurance cover
for employees whose employers fail to purchase
insurance. Usually funded through a levy on
insurers or employers.
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worker, unable to perform his/her previous
occupation, in an alternative occupation for which
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Usually PPQO'’s refer to arrangements where
participants required to seek treatment at
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Legislation

Safe System of Work

Second Injury
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Self Identify

Self-Insurers and
Exempt Employers
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spread their risks. An employer liable for an
excess may contract for an insurer to guarantee
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Legislative provisions which empower, for
example, health and safety representatives or
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A subsequent injury, it can be either a new injury
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authorities are declared ‘Administering
Authorities' or self-insurers and carry their own
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Shield of the Crown

Statutory law
Strict liability

Sunsetting

Top-Up-Pay

Tort

Total Injury
Management

Workers’ compensation

Usual, Customary and
Reasonable Charges

Immunity from prosecution of certain government
agencies.

Law enacted by Parliament.

Liability without the need to show wilful or
negligent misconduct in breach of a legal duty.
An employer may be held strictly liable for a
work-related accident as in the case of workers
compensation arrangements, or strictly liable for
the consequences of a breach of a term of a
contract.

Review of regulations after having been in
operation for a given period.

Payment of weekly benefits in addition to any
part-time earnings to raise a workers total income
to pre-injury levels.

A private or civil wrong, independent of contract,
arising from wilful or negligent misconduct in
breach of a duty owed to an injured person.

Incorporates OHS, quick claim assessment and
liability determination, appropriate medical
treatment and rehabilitation, and workplace re-
entry wherever possible, and where not possible
appropriate long term compensation.

Statutory arrangements to redress loss suffered by

employees as a result of work-related injury or
iliness.

Standard applied to charges assessed by health
care providers. Defined as not more than the
physicians’ usual charge, within the customary
range of fees in the locality and reasonable, based
on the medical circumstances. Expenses above
the UCR are carried by the patient.
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TERMS OF REFERENCE

I, JOHN SYDNEY DAWKINS, Treasurer, under Section 7 of the Industry Commission Act
1989 hereby:

1. refer workers’ compensation arrangements in Australia to the Industry Commission for
inquiry and report within fifteen onths of receiving this reference;

2. specify that the Commission report on whether existing workers’ compensation
arrangements ensure appropriate safety and accident prevention incentives for both
employers and employees and advise gnclwanges that should be implemented;

3. without limiting the scope of this reference, request that the Commission report on:

(@)

(b)

(€)

(d)

(e)

(f)

the effects of current workers’ compensation arrangements on incentives for safety
in the workplace, subsequent rehabilitation, return to work initiatives and other
activities covered by the arrangements;

institutional, regulatory, financial or otharrangements of governments in Australia
which affect the efficient provision aforkers’ compensation and rehabilitation
services for injured workers and the scope for greater national consistency;

the relationship between workers’ compensation and other related arrangements
such as accident liability insurance, remedies available in common law and the
regulation of workplace safety by governments;

the interaction between workers’mapensation and other government programs
including social security and health béiteeand other related programs (such as
personal income tax arrangements);

differences between the various Stieemes including premiums, levies and
administrative costs, and the impact of these differences on the competitiveness of
businesses in the public and private sectors; and

the identification of best practiceitivin all existing workers’ compensation
arrangements.

4. specify that the Commission take accourdimf recent substantive studies undertaken
elsewhere.

John Dawkins

5 November 1992

XXVI



OVERVIEW

Many Australians are killed or seriously injured at work. Many others
subsequently discover (perhaps after they retire) that their illness can be traced
to workplace hazards of which they were unaware at the time.

The costs of work-related fatalities, injuries and illnegbesh in human and
financial terms) are high. Every year in Australia at least 500 workers die, some
200 000 suffer injury or illness sufficiently serious to be away from work for at
least 5 days and an unknowable number fall ill principally because of hazards
they have been exposed to at work. The costs of workplace injury and iliness
are estimated to be at least $10 billion annually. These costs are borne by
individuals (and their families), by employers and by society. Many of these
costs could be avoided, and the depressing prospect of their year-on-year
repetition argues for better occupational health and safety, workers’
compensation and rehabilitation arrangements as a matter of urgency.

We can achieve healthier and safer workplaces. Well-considered occupational
health and safety practices and complementary workers’ compensation and
rehabilitation arrangements have a vital role in reinforcing self-interest in
minimising the risk of death, injury or illness associated with the jobs we do.
Healthier and safer workplaces are also more productive-eraasd firms with

good safety records find it easier to attract good staff.

This report makes recommendations about prevention, compensation,
rehabilitation and return to work, interaction with other government programs
and superannuation and insurance regulation. If the recommendations are
adopted itwill dramatically reduce the high price necessary to support
individuals and families, some of whose lives have been impoverished as a
result of work-related fatalities, injuries and illnesses.

Most importantly, the Commission has recommended that a nationally agreed
compensation package be developed for those suffering work-related injury and
iliness (no matter where they live in Australia) and the establishment of a
nationally available workers’ compensation scheifte encourage open
competition for the workers’ compensation business of organisations wherever
they are located). These recommendations are designed to focus competition on
reducing costs (eg via improved prevention and rehabilitation strategies)
rather than on reducing benefitsand to generally increase the pressures on all
schemes across Australia to improve their performance.
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Differing perspectives

Although in principle we may all agree on the desirability of reducing work-
related injury and illness, it is not a costless undertaking and the various parties
with a stake in the outcome have different perspectives.

Employers want the lowest possible workers’ compensation premiums, and
worry about their competitiveness as the costs of insuring against work-related
injury and illness escalatesEmployees want to work in safe workplaces.
However, if they are injured at work or suffer an occupational diseatdey

want to be appropriately compensated and, if necessary, rehabilitated and/or
retrained. Governments want comprehensive arrangements in place which
embody strong safety incentives, are fair to those who suffer work-related injury
or illness, but which do not at the same time impose an unreasonable burden on
either firms or taxpayers. Anghderwriters/insurers want schemes which allow
them to earn an adequate return on their investment.

These desires can pull workers’ compensation arrangements in different
directions. Indeed, the history of arrangements in Australia bears testimony to
the success of various stakeholders in influencing the specifics of individual

schemes from time to time. As a result, most schemes are in more or less
constant flux and can be subject to periodic financial crises which spark major
reforms.

Therefore there are difficult trade-offs to be made in settling the key design
features of workers’ compensation schemes. For example, high compensation
payouts mean high workers’ compensation premivmat least in the short
term. On the other hand, low levels of compensation are seen by many as unfair
punishment of victims of work-related injury and illness. Equally importantly,
other key features— such as the level and duration of compensation paid
have implications for the behaviour of the various parfle=cause of the
incentives they create).

Current arrangements can be significantly improved. The key to securing better
outcomes is arrangements which embody the tight' kinds of incentives.
Incentives matter because they affect behaviour.

Role of government in regulating workplace risks

Job risks have been a principal target for government regulation around the
world.

Some of the reasons for this are historical. For example, workers’ compensation
schemes arose in Europe in response to the difficulties injured workers usually
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faced in obtaining legal remedies (often because of the prohibitively high costs

involved). The statutory schemes that evolved in the latter part of the 19th

century have since come to be regarded by many as an appropriate form of
social support (complementing the social security system).

There are also economic grounds for government intervention. Laws sheeting
home to firms responsibility for accidents in their workplaces are justified in
situations in which the firm rather than the individual employee is better placed
to control potential workplace hazards. Management usually has (or should
have) better information about potential hazards and their likely consequences
than individual workers. Holding firms liable to compensate employees for
work-related injury and illness has the particular advantage of creating a
powerful incentive for firms to maintain a safe and healthy working
environment. Holding firms liable also means that the costs of work-related
injury and illness are reflected in the costs of producing goods and services.
This is as it should be.

The obvious alternative to holding firms strictly’ liable for work-related injury
and illness is to allocate costs on the basis of fault. This approach seeks to
apportion costs according to the respective fault of each party. Such an
approach typically involves significant costsas each workers’ compensation
claim has the potential to become subject to dispute. The common law system,
where legal costs can run to tens of thousands of dollars for a single case,
exemplifies such a high-cost approach to workers’ compensation.

The Commission endorses the 'no-fault’ approach of workers’ compensation
systems in Australia and elsewhere which holds employers liable for work-
related injury and illness. There are, however, situations in which firms are
clearly not in a position to control the working environmensuch as injuries
which occur while journeying to and from work, and accidents happening
during free time’ where the employee is away from the workpladdne
Commission considers that such situations should not be covered by compulsory
workers’ compensation arrangements. Where the community considers that
compensation should be paid for such eventualities, other arrangements should
be put in place— as with existing transport-accident schemes.

What should be the objectives of workers’ compensation schemes?

Workers’ compensation schemes originally focused on paying compensation to
workers injured in the course of their employment. More recently, the
preventive role of workers’ compensation arrangements in reducing workplace
injury and illness has been emphasised. So too have provisions which
encourage rehabilitation and return to work.
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More generally, the aim should be to significantly reduce (hopefully minimise)
the costs of work-related injury and illness — being the sum of the costs
incurred by:

. workers because of forgone earnings, any pain and suffering involved, the
costs of medical treatment, rehabilitation costs, the costs of resolving
disputes and the general dislocation of lifestyle;

. employers because of workers’ compensation premiums, the cost of safety
measures in the workplace including the costs of complying with
occupational health and safety requirements, downtime costs following an
accident, and having to replace injured workers and train their
replacements; and

. society because of health and living costs of those suffering work-related
injury and illness met by the community.

However, in seeking to reduce costs an important issue to be addressed is:
Which parties should bear what costs (and for how long)? For example, should

there be a point at which the costs of medical treatment and general support for
permanently disabled workers become the responsibility of society in general
and therefore taxpayers rather than employers?

Ideally, arrangements which seek to reduce overall costs should provide
incentives such that:

. employers take appropriate steps to provide safe and healthy workplaces;
. employees behave in safety conscious ways at work; but that

. in the case of work-related injuries and illnesses which nevertheless occur,
‘fair' compensation is paid, workers are rehabilitated to the extent that this
is possible, and go back to work as soon as practicable.

The current situation

Workplace culture

Participants often commented on the importance of the culture of a workplace in
creating or maintaining safe work practices. While such a culture is hard to
achieve, the evidence is thatto be successful- necessary change has to be

initiated and championed by management before it will be embraced by the
workforce. There are clear examples where improved safety performance is
part of a larger regime shift’ within firms from a vicious to a virtuous cycle of

corporate culture and performance. In the last decade, many firms have
pioneered a move from a situation in which poor morale, safety, productivity
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and quality performances mutually reinforced one another to one in which high
morale, safety, productivity and quality performances now support each other.
Many more firms need to make the change, because it is in their best interests to
do so. One of the reasons for slow progress in changing attitudes is a lack of
public appreciation of the seriousness of the problem.

Unsatisfactory workers’ compensation arrangements

Currently, Australia has a multiplicity of schemes (at both federal and state
levels) for a relatively small national workforce. Existing workers’
compensation arrangements do not encourage desirable behaviour on the part of
the various parties, and their inconsistencies add to the problem. The result is
that work-related injury and illness cost the economy more than they should.

Differing benefit structures and cost-reimbursement policies among
jurisdictions mean that the costs workers have to bear depend on where they live
(and possibly for whom they work). Differing benefit regimes and the way in
which they are administered also mean that costs transferred to (and from)
taxpayers vary by jurisdiction. This unsatisfactory state of affairs can be
exacerbated when governments create low-benefit, low-cost workers’
compensation schemes in an attempt to influence firms’ location decisions.
Generally such schemes are paid for by othersther by other firms operating

in the same jurisdiction (via tross-subsidies), or by taxpayers generally (if costs
are transferred to other government programs).

Unsatisfactory workers’ compensation arrangements blunt rehabilitation and
return-to-work incentives. What is needed are arrangements which encourage
'best practice’, including maintaining the relationship between the employer and
the worker, early intervention, for both parties to agree on a suitable
rehabilitation program, and for programs to be workplace-based where possible.

'Healthy’ and 'unhealthy’ competition

Competition which erodes benefits is invidious. Competition which takes the
form of shifting as many costs as possible onto other parties (eg to individuals
or to the health and social security systems) is also undesirable. As one inquiry
participant put it, "ultimately, someone has to pay'. What needs to be
encouraged is healthy competition which focuses on cutting service-delivery
costs and/or provides better services.

Beneficial competition can greatly improve occupational health and safety
outcomes— as when insurers actively compete with one another to provide
firms with the benefit of their expertise in the use of risk-management
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techniques to improve workplace safety, claims management, and superior
performance in the crucial areas of rehabilitation and return-to-work.

'Quality’ problems

The 'market’ for workers’ compensation is an unusual one for two reasons.
First, workers generally do not becomejor consumers of compensation more
than once in their lives. Accordingly, the incentive for insurers to deliver good-
quality service to injured workers is weaker than in markets in which consumers
repeat their purchases many times. Second, this problem is compounded by the
fact that the employer purchases insurance on behalf of the employee. This can
further blunt market incentives to deliver quality service, as well as introducing

a greater than usual 'distance’ between producer and ultimate consumer.

There are significant 'quality’ problems in the market for workers’
compensation.  Quality in insurance markets particularly in claims
administration and service delivery is important because the role it plays in
conditioning workplace attitudes and its facilitating co-operative employee-
employer relationships which are crucial in achieving good return-to-work rates.

Problems with occupational health and safety requirements

Quality is also a problem in the vital area of prevention. The Commission
accepts that occupational health and safety requirements are necessary. Unitil
relatively recently, such regulation was highly prescriptive and of unclear
benefit in many cases. Too great an emphasis on prescriptive legislation can
sometimes hinder good workplace safety performance (eg by impeding the
introduction of new and better technologies). In the last decade, occupational
health and safety regulation has improved although some legislation remains
fragmented and inconsistent. Regulators have sought to encourage good safety
performance in preference to adopting prescriptive rules.

Although performance has improved, occupational health and safety regulation

continues to be managed with insufficient regard for its cost-effectiveness. For

example, there is little evidence of regulators seeking to measure the outcomes
of their initiatives with a view to improving their cost-effectiveness.

Also — in spite of the need for occupational health and safety rules and
workers’ compensation arrangements to operate as complementary and mutually
reinforcing components of what should be regarded as a 'workplace injury and
illness cost-minimisation system- in some cases workers’ compensation and
occupational health and safety authorities continue to operate in relative
isolation from one another.
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What can be done?
The Commission’s preferred approach involves:

. minimising the scope for invidious competition, by putting in plagreed
national benefits and supporting arrangements to limit the extent of cost-
shifting onto injured or ill workers and the community; while at the same
time

. maximising beneficial competition through encouraging greater
competition in the provision of insurance (and other services aimed at
prevention and rehabilitation).

The Commission accepts that:

. government has an active role to play in regulating workplace risks (via
workers’ compensation and complementary and mutually reinforcing
occupational health and safety arrangements);

. employers should be held strictly liable for compensating employees
suffering work-related injury or illness; and

. employers should be compelled to make suitable arrangements to
guarantee that they can meet their workers’ compensation liabilities (eg by
being required to insure their liability or by convincing government that
they are in a position to act as self-insurers, perhaps with the backup of
‘catastrophe insurance’).

Other key aspects of workers’ compensation arrangements which the
Commission would like to see adopted uniformly throughout Australia are
discussed below.

Compensation for lost income and permanent disablement

How to compensate employees for forgone earnings (lost income), for possible
physical (and mental) impairment and attendant pain and suffering attributable
to work-related injury and illness is contentious. But it goes to the heart of
workers’ compensation arrangements, since compensation for these costs
represents a major component of overall scheme costs (other important costs are
compensating for medical and related expenses, and for legal and related
dispute-resolution costs). Who should be held responsible for what costs, how,
and for how long can be approached from a number of perspectives, including:

. what is considered 'fair' in the circumstan@®sth from the point of view
of the worker, the firm and the taxpayer); and

. what incentives are thereby created for the various partiend their
likely behavioural consequences. The focus here should beysayers

XXX



WORKERS’' COMPENSATION IN AUSTRALIA

(in terms of the steps they are likely to take to create and maintain healthy
and safe workplaces), oemployees (in terms of reinforcing safe
behaviour at work and encouraging rehabilitation and return to work), and
onworkers' compensation administrators andunderwriters/insurers (who

may allow or actively encourage the passing on of at least some costs to
others).

A case could be made on fairness grounds for full compensation to be paid for
lost income through to notional retirement age if the worker is unable to return
to work (and indeed for meeting all other costs, bearing in mind the difficulty of
monetarily compensating for things like pain and suffering). That would make
employers sensitive to the potential costs of workplace injury/illness to the
maximum feasible extent. However, such an approach would provide little
incentive for employees to undertake rehabilitation programs and return to
work. And there is some evidence to this effect. This explains why
compensation for lost income is often less than-fulusually falling short of
pre-injury levels even initially, before reducing to even lower levels
subsequently (typically involving one or more step downs in the level of
support).

In thinking about compensating for the costs of work-related injury and illness,
we should be mindful thall the costs associated with work-related injury and
illness are being borne lope or other of the various partiesow. For example,

while employers (principally via their insurers) are paying for a significant part
of lost income, medical bills and lawyers fees, injured workers are usually also
suffering reduced incomes- as compared with pre-injury levels (and certainly

in terms of those which were in prospeet) as well as pain and suffering
(which may have become a permanent blight on their lives). And taxpayers are
being asked to pay for those no longer eligible for compensation (eg via
Medicare and the social welfare system).

As matters stand, the Commission is convinced tib@imany of the costs of
work-related injury and illness are being borne by affected individuals and
taxpayers, and that redressing some of this imbalance will create the sorts of
incentives which will, over the longer term, leadféwer (and less serious)
workplace injuries/ilinesses (and therefore workers compensation premiums).
Accordingly, the Commission’s preference is toi :

. hold employers liable to pay the cost of compensating employees suffering
work-related injury or illness for forgone earnings (and other costs) for
much longer periods than is typically the case at presetat powerfully
reinforce the incentive for employers to become more safety conscious (on
grounds that employers are best placed to take preventive action to
minimise workplace accidents and ilinesses); and
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compensate injured/ill workers for forgone earnings starting at near pre-
injury levels and stepping down to lower levels of suppedepending on

the nature of the injury/iliness, prospects for rehabilitation/return to work,
and the worker’s willingness to undergo rehabilitation grounds that
incentives should be provided for workers to regain their fitness for work
to the maximum possible extent, and to return to work in whatever
capacity is dictated by any remaining disability).

An illustrative benefits structure

A possible scheme which could serve as a basis for the various jurisdictions
agreeing on a common benefits structure to apply Australia-wide, and one
which the Commission believes would ensure strong safety, accident-prevention
and return-to-work incentives for both employers and employees is the
following:

employers be held liable to pay the cost of compensating employees
suffering work-related injury or illnesgwith their liability being
discharged upon a 'reasonable’ offer of employment being made to
formerly injured/ill employees upon completion of any necessary
rehabilitation program, or if employees 'unreasonably’ refuse to undertake
rehabilitation);

employees receive periodic compensation for lost earnings while they are
off work: initially at 95 per cent of pre-injury earnings for the first 26
weeks (indexed) and:

*» in the case opartial incapacity:

—  periodic compensation after 26 weeks would step down to 75 per cent
for the next eighteen months, then to 60 per cent for a further 3 years;

— if after 5 years the employee still does not have a job, the employer
would continue to be liable to meet the cost of associated social
security payments until deemed retirement age or return to work,
whichever occurs first;

= in the case offotal incapacity:

— periodic compensation after 26 weeks would continue at 95 per cent
for a further 54 months, then step down to 85 per cent until deemed
retirement age or return to work, whichever occurs first.

Importantly, such a benefit structure would address concerns over cost-shifting
to the social security system and to individual workers.

An option which is attractive in terms of sharpening itheentive effects on
employers is to break the nexus between the cost to the employer (in terms of
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liability for the cost of work-related injuries and illnesses) and the compensation
actually paid to employees, in particular compensation for lost income. In terms
of the Commission’s illustrative benefits structure, this would mean that
employers would be held liable to pay the cost of compensating employees at 95
per cent of pre-injury earnings (indexed): for up to 5 years in the casetial
incapacity or until deemed retirement age or return to work (whichever occurs
first) in the case ofotal incapacity. Employees would, however, receive
benefits of less than 95 per cent where the proposed step downs in benefits
occurred. This would have the effect of creating an ‘injury levy wedge' (see
Chapter 4), the money from which could either be rebated to employers (eg on a
per-employee basis) or used to fund 'second injury' schemes or 'gradual onset'
programs (where the link to work has become tenuous because of the passage of
time).

The Commission contracted a firm of actuaries (Trowbridge Consulting) to
estimate the likely effects on workers’ compensation premiums of adopting the
above proposals for a uniform benefit structure, including the 'injury levy
wedge'. After assessing the possible implications for both South Australia and
New South Wales, the conclusion on likely short-term impacts was: “we
believe that 2.5 per cent to 3 per cent of wages could be taken as a broad
indication of the average premium level required to fund the Commission’s
proposals.” While the Commission accepts that premiums would have to rise in
some jurisdictions in the short term, over the longer term it is confident-that
with appropriate incentives in place for both employers and employete
incidence, severity and average duration of work-related injury and illness will
be significantly reduced over the longer term (as will overall costs). The
Commission developed a simulation model of a workers’ compensation scheme,
whose results emphasised the significant potential for reduced premiums as
better health and safety incentives induce desirable behavioural responses over
time (see Appendix H).

Turning to the issue of compensation for permanent disablement, the
Commission considers that remedies at common law are an unsatisfactory form
of redress and represent a poor way of promoting prevention. Its preference is
to remove access to common law in favour of statutory payments under an
agreed 'Table of Injuries' to apply throughout Australawith special cases’
clearly not covered under the Table addressed on a case-by-case basis.

Medical and related expenses

Those suffering work-related injury or iliness of necessity make large demands
on the health system, including rehabilitation services. The costs are
considerable, and unless they are covered under workers’ compensation
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arrangements they will be shifted to the individuals themselves or, (more likely)
to taxpayers via Medicare.

The Commission’s view is thail medical and related expenses (such as the
costs of necessary rehabilitation programs) incurred by those suffering a work-
related injury or illness should be met under workers’ compensation
arrangements. |If this is not the case, the extent of transfers to Medicare should
be estimated and mechanisms explored to pass the costs back.

Dispute-resolution procedures

Workers’ compensation is a fertile arena for disputes. The stakes can be high,
particularly for workers and their families.

The Commission’s preference is for reliance on non-adversarial dispute-
resolution procedures (with the emphasis on conciliation and arbitration,
although legal representation should not be excluded). Judicial review should
be a last resort. Procedures should be characterised by a prompt initial decision
subject to non-judicial review by an independent internal arbitrator in the first
instance, before appeal to external arbitration and/or resort to the courts.

Contributory negligence

The 'no-fault’, employer-financed workers’ compensation arrangements
advocated so far avoids the issue of who is to 'blame' for an accident or
conditions that lead to work-related injury or illness. How then should
situations involving gross negligence on the part of the employer or the
employee (whose careless actions may, for example, have caused harm to
his/her fellow workers) be handled? The Commission’s preference is to address
these issues under applicable health and safety legislation, the provisions of
which should include penalties for serious breaches or gross negligence (eg
fines or gaol for employers or employees).

Implementing change

The Commission has carefully considered how best to implement what it
regards as 'best practice' when it comes to providing Australian workers with
appropriate workers’ compensation arrangements. An option is for existing
jurisdictions to voluntarily agree to common arrangements including,
importantly, a unifornbenefits structure and ‘'Table of Injuries'.

The Commission’s view is that, even with agreement on key elements of
uniformity, this would not be enough. What is needed are the ongoing pressures
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for improved scheme performance which would be provided by open
competition for the workers’ compensation business of firms, wherever they are
located. One way of achieving more open competition, and the one preferred by
the Commission, is to have a nationally available scheme (which would compete
with existing schemes).

In order to encourage greater uniformity and competition, the Commission
recommends the establishment of a National WorkCover Authority to develop
national standards and to regulate the nationally available workers’
compensation scheme. The Authority would not be a provider of workers’
compensation insurance.

For all schemes important functions of the Authority would be to:

. develop and monitor a national compensation package (including
definitions of a worker and compensable injury or illness, benefits
structure and associated 'Table of Injuries’) whichkitizer the result of
agreement between jurisdictionsr based on the Commission’s
suggestions;

. monitor dispute-resolution processes; and

. facilitate, in co-operation with Worksafe Australia, the collection and
dissemination of information on work-related injury and illness (including
their likely consequences).

Specifically for the nationally available scheme, important functions of the
Authority would be to:

. license underwriters/insurers able to satisfy appropriate prudential and
service-delivery requirements; and
. license firms to self-insure Australia-wide, again provided appropriate

prudential requirements and service-delivery requirements are satisfied
(and in this regard the Commission considers that Comcare return to its
core function of managing the Commonwealth Government's self-
insurance requirements).

The obvious danger is that existing jurisdictions may not co-operate, because of
a preference to maintain their autonomy and/or because of a conviction that the
nationally available scheme would not be viable (because it will have an
‘uncompetitive' benefits structure compared with their own). The appropriate
response in such circumstances is for the Commonwealth to estimate the net
extent of cost-shifting to federal programs, and explore mechanisms to pass
costs back. However, the Commission is confident that common sense will
prevail, that we will see commonality of compensation within a few years, that
existing schemes will continue- and that the vast majority of working
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Australians will at last be protected by better workers’ compensation
arrangements than currently exist for most workers.
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FINDINGS AND RECOMMENDATIONS

Prevention (Chapter 3)

FINDINGS

Evidence suggests that management must assume a leadership role in
developing and maintaining a tculture of care, but success requires the
commitment of all.

The variety of statistics collected make it impossible to draw meaningful
comparisons on occupational health and safety performance between
jurisdictions, or even over time within a single jurisdiction. Lack of comparable
measures of performance hinders benchmarking’ within Australia.

Co-operation between existing workers’ compensation and occupational health
and safety authorities is inadequate to enable Worksafe Australia to fulfil its
charter to develop consistent, reliable and accurate data on work-related injuries
and illnesses and their causes. Availability of such data would enable much-
needed comparisons to be made, both domestically and internationally.

Employers, rather than employees, are better placed to ensure that their
workplaces are safe and healthy. Management is (or should be) more aware of
potential workplace hazards and has more control of the workplace than the

individual worker, and thus is in a better position to initiate measures designed

to increase safety.

Common law is not a cost-effective means of promoting prevention.

There is little evidence of occupational health and safety authorities seeking to
measure the outcomes of their initiatives with a view to improving their cost-
effectiveness.

Although fines and penalties have an important role in deterring unsafe work

practices, prosecution of occupational health and safety breaches is not being
pursued with enough vigour. Fines and penalties are inconsistent between
jurisdictions, and too low in some to be a credible deterrent. Even where

maximum fines are high, courts rarely impose large penalties. Even in cases of
gross negligence or wilful misconduct leading to death or serious injury, severe

penalties (including gaol sentences) are often not applied. Minimum penalties
may therefore be necessary.
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The educative and advisory role of occupational health and safety inspectors is
important. Fundamental to this role is the ability of the inspectorate to issue
improvement and prohibition orders where workplace hazards or breaches of the
legislation are identified. This is more effective when complemented by
appropriate advice and information about how hazards could be contained or
minimised.

In some jurisdictions, co-operation between occupational health and safety and
workers’ compensation authorities is inadequate. It is important that
occupational health and safety and workers’ compensation authorities work
closely together, although a complete institutional merger may not be necessary
to achieve this.

Enterprise bargaining can be an appropriate forum for achieving improvements
in safety performance, however the Commission considers that enterprise
bargaining should not be used to reduce minimum standards.

RECOMMENDATIONS

Further detailed investigation of occupational health and safety at a national
level should be undertaken.

Employers should be held liable on a 'no-fault’ basis for work-related injury and
iliness. The Commission nevertheless supports existing legislative provisions
which withhold benefits in the case of serious and wilful misconduct on the part
of the injured employee, except in cases of death or serious injury.

Where practicable, cross-subsidies between firms should be discouraged, as they
undermine safety incentives and discriminate against firms with superior safety
records.

Large firms, for whom experience is a good proxy for risk, should have their
premiums experience rated. Small firms, for whom experience is not a good
proxy for risk, should be subject to bonus/penalty schemes designed to provide
reasonably predictable and consistent premium changes.

Premium setting should be regulated by the relevant workers’ compensation
authority. This regulation should be of a 'file and write' nature, encouraging:

«  premium-based incentives for employers to improve their preventive and
rehabilitation strategies; and

« innovation in premium setting.

Occupational health and safety authorities should measure the costs and benefits
of their initiatives with a view to optimising the cost-effectiveness of those
initiatives.
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Government agencies should be subject to the same occupational health and
safety regulations, fines and penalties as the private sector.

Compensation (Chapter 4)

FINDINGS

The absence of a consistent definition of a worker among jurisdictions is
inequitable, provides scope for eroding access to workers’ compensation, and
exacerbates cost-shifting.

Under present arrangements, the trend towards 'contracting out' of specialised
tasks to small businesses will result in an increasing proportion of the workforce
being excluded from compulsory workers’ compensation coverage.

In current circumstances, it is appropriate for self-employed small business
people and farmers to continue to arrange their own insurance coverage for
workers’ compensation.

In most cases, employers have very little control over the safety of a person’s
journey to and from work.

There has been a tendency for legislation to limit what qualifies as a
compensable injury or illness, while judicial interpretation has tended to expand
coverage.

The Commission generally prefers periodic benefit payments, but recognises
that in some cases redemptions may be a more satisfactory conclusion to long-
term claims.

RECOMMENDATIONS

All jurisdictions should adopt a common definition of a worker for the purpose
of workers’ compensation coverage, to be developed (in consultation with
existing schemes) by the proposed National WorkCover Authority.

All jurisdictions should adopt a common definition of a compensable injury or
iliness for the purpose of compulsory workers’ compensation coverage, to be
developed by the proposed National WorkCover Authority, in consultation with
existing schemes. Thaefinition should ensure that a significant link between
work and the injury or illness is identified, and that 'normal’ journey claims and
injuries or illnesses occurring during 'unpaid breaks' off the employer’s premises
are excluded.
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All jurisdictions should adopt a common benefits structure, to be developed by
the proposed National WorkCover Authority in consultation with existing
schemes. The guiding principles should be that:

- employers be liable to pay a significant part of the cost of compensating
employees suffering work-related injury or illness for long periods; and

« compensation paid to injured or ill workers should start at near pre-injury
levels (indexed), and step down depending on the nature of the injury or
illness, prospects for rehabilitation and return to work and the worker’'s
willingness to undertake suitable rehabilitation.

Weekly workers’ compensation payments should be based on a worker’s pre-
injury average weekly earnings (including penalties and any other allowances
‘normally’ received).

Weekly compensation payments should be capped, for example at twice average
weekly earnings in the relevant jurisdiction.

Redemptions for long-term claims should be permitted where continuing weekly
compensation payments are ‘low' and when the redemption is in the best
interests of the worker.

Payment of employer superannuation contributions should continue while a
worker is in receipt of weekly benefits.

Access to common law should be removed, with compensation for non-
pecuniary loss through a common ‘Table of Injuries' to be developed by the
proposed National WorkCover Authority, in consultation with existing schemes.
A tribunal should be established, within the proposed National WorkCover
Authority, to consider exceptional cases and to periodically review the Table.

Attributable medical, rehabilitation and related expenses should be fully
compensated.

Rehabilitation and return to work (Chapter 5)

FINDINGS

A range of performance indicators is required to measure the effectiveness of
rehabilitation, and allow meaningful 'benchmarking'.

Rehabilitation has generally proven to be cost-effective, although returns
compared to outlays can vary widely.

Existing 'make-up' pay provisions in awards are inconsistent with the return-to-
work incentives embodied in the Commission’s illustrative benefits structure.
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However, where such provisions are negotiated at the enterprise-aather
than imposed via awards the outcomes are likely to be in the interests of both
parties.

Timely case estimates can be an effective device for providing important
information to firms of likely consequential costs of work-related injury or
iliness.

Having to retain a job for an injured or ill worker and the advice, education and
support of the occupational health and safety authority (and as a last resort, the
threat of prosecution for breaching regulations) may also provide more of a
preventive incentive to small employers than varying workers’ compensation
insurance premiums.

‘Second-injury’ schemes can be an important means of reintegrating workers
into the workforce.

Rehabilitation is most successful when employers and employees agree on
programs and treatment providers.

Rehabilitation is most effective, and costs are significantly reduced, where
employers take responsibility for maintaining both contact with and support for
employees suffering work-related injury or illness.

Early referral is important for the effective treatment and speedy return to work
of injured/ill workers.

Workplace-based rehabilitation appears to be cost-effective, but there is a need
to ensure the availability of ‘quality’ support services.

The provision of appropriate duties for injured/ill workers is important for their
effective rehabilitation and reintegration into the workplace. Furthermore, it is
important that such duties be periodically reviewed to facilitate progress
towards complete rehabilitation of the injured/ill worker.

RECOMMENDATIONS

To encourage rehabilitation and return to work, compensation payments should
be suspended where there is ‘unreasonable’ failure on the part of an employee to
undertake rehabilitation. Payments would recommence when the employee
agrees to undertake a suitable program.

All schemes should have arrangements which encourage employers and insurers
to provide rehabilitation as soon as practicable, if necessary without any
acceptance of liability. (The Commission notes that this is current practice
among a number of self-insurers with good occupational health and safety
records.)
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Insurers should provide employers with case estimates of the costs of significant
claims, and their likely implications for premiums, as soon as practicable in the
claims-management process.

All jurisdictions should place legislative obligations on employers to take
responsibility for the rehabilitation of their injured/ill workers. Employers
should also be required to provide a job to which an injured or ill worker can
return— to be kept open for a period of up to twelve months.

Interaction with other government programs and
superannuation (Chapter 6)

FINDINGS

As a general principle, where cost-shifting is identified action should be taken to
prevent it. This principle holds regardless of whether costs are being shifted
from employers to individuals or the community, or the other way.

The potential exists for health costs to be shifted between workers’

compensation schemes and Medicare. From the Ilimited quantitative
information available it would appear that the more significant problem is likely

to be cost-shifting onto Medicare. However, existing arrangements of the
Department of Human Services and Health are inadequate to identify the net
extent of cost-shifting to Medicare.

Under existing arrangements, the incentive and opportunity exists to shift costs
between workers’ compensation schemes and the social security system.
Although the extent of cost-shifting either way is difficult to determine with
accuracy, there is likely to be a large net shifting of costs onto the social security
system. Existing arrangements in relevant government agencies are inadequate
to identify the net extent of cost-shifting to Commonwealth programs.

RECOMMENDATIONS

There should be no dollar or time limits on legitimate medical expenses in
respect of successful workers’ compensation claims.

Employer excesses for medical costs should be removed because of the ease
with which these costs could be passed onto the health-care system.

Lump-sum payments for future medical expenses should be discontinued
(payment of expenses as incurred is preferable).

In the event that the Commission’s recommendations are not implemented, the
Commonwealth should estimate the net extent of cost-shifting to Medicare and
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the social security system, and explore mechanisms to pass the costs back to the
States/Territories.

Insurers, in conjunction with Department of Social Security, should ensure that
recipients of lump sums under existing Table of Injuries’ (or redemptions) are
aware of eligibility rules for social security.

The Commonwealth should consider removing the taxation bias favouring
lump-sum redemptions of weekly workers’ compensation benefits.

Relevant agencies should ensure that future superannuation arrangements are
consistent with the preventive and return-to-work objectives of workers’
compensation arrangements. To this end, some integration is required under
which:

. workers would not be compelled to take out death and disability cover
under superannuation for work-related injury and illness; and

. where workers elect to take out such coverage, arrangements should be in
place to ensure that they do not receive ongoing combined payments in
excess of pre-injury earnings.

Insurance regulation (Chapter 7)

FINDING

The Commission found major deficiencies in workers’ compensation data. The
fragmented nature of reporting systems and the resulting limited and poor-
quality statistics greatly constrain the scope for analysis.

RECOMMENDATIONS

Schemes should allow excesses on income benefit payments (but not on medical
benefits).

Schemes should allow flexible employer excesses, supported by arrangements
such as 'reinsurance’.

Clear cases of fraud should be subject to criminal prosecution.

Schemes should adopt uniform minimum licensing criteria for prudential
requirements, data collection, and ‘quality of service' for insurers and self-
insurers, to be developed by the proposed National WorkCover Authority.

The Insurance and Superannuation Commission’s powers should be extended,
with the agreement of jurisdictions, to allow it to prudentially supervise
government insurers.
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Schemes should develop quality standards and performance indicators, to form
part of insurers’ licensing requirements, and all schemes should conduct regular,
published 'quality’ audits of insurers.

Each scheme should come within the jurisdiction of an Ombudsman who can
deal with complaints by clients of the scheme. Funding should be internal to the
scheme.

Data-collection requirements should form part of insurers’ and self-insured
employers’ licensing criteria and they should be required to supply relevant data
to the proposed National WorkCover Authority. In concert with Worksafe
Australia, the Authority would be responsible for establishing uniform reporting
standards and the collation and publication of national workers’ compensation
statistics.

Schemes should offer self-insurance to suitably qualified employers under
appropriate regulation.

Prudential requirements imposed on self-insured employers should be, as far as
practicable, neutral compared to other insurers.

The proposed National WorkCover Authority should monitor all schemes’
dispute-resolution processes, and publish performance standards to assist in
identifying 'best practice' and in countering possible erosion of benefits.

Dispute-resolution bodies should be given discretion to award costs against a
worker and/or the employer/insurer, particularly in cases regarded as frivolous,
vexatious, fraudulent or without proper justification.

Where private insurers operate in a market there should be private underwriting
of workers’ compensation insurance, under adequate monitoring of premium
setting, prudential supervision and ‘nominal insurance' arrangements.

Comcare should return to its core function of managing the Commonwealth
Government’s self-insurance requirements.

The Commonwealth Government should establish a nationally available
workers’ compensation scheme which could operate in parallel with existing
schemes. A National WorkCover Authority should be established to develop
minimum national standards and to regulate the nationally available workers’
compensation scheme.
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For all schemes, the National WorkCover Authority should:
. develop common definitions of a worker and a compensable injury or
illness;
. develop national standards relating to;
compensation;
quality of service’,
reporting requirements;
insurer and self-insurer licensing criteria;
scheme-performance benchmarks;
. monitor scheme performance relating to;
- dispute-resolution processes;
- guality of service’ and
. collect and publish data.

For those in the nationally available scheme, the National WorkCover Authority
should:

. license insurers and self-insurers;

. supervise the collection of data;

. ensure the quality of service delivery of insurers and self-insurers;

. set benefit levels and other components of compensation; and

. supervise premium setting.

The Commonwealth Government should retain the option of self-insurance.
Individual agencies may:

. be part of a national self-insurance licence managed by Comcare;

. hold their own self-insurance licence; or

. purchase insurance from a private insurer under the nationally available
scheme.

Eligible’ employers should be entitled to opt into the nationally available
scheme, and:

. hold a licence to self-insure (and either manage their own claims or
contract out claims management); or

. purchase insurance from a licensed insurer.

* k% % %
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The Commission draws attention to:

the work of the International Labour Organisation, the European Union
and others in developing consistent reporting practices and internationally
harmonised occupational health and safety statistics (Chapter 3).

the low level of expenditure on occupational health and safety research
and development in Australia (Chapter 3).

the following mechanisms as a means of achieving safety incentives for
small firms, given the inappropriateness of experience rating in their case:

- a bonus/penalty scheme incorporating sufficient volatility in
premium payments to create positive safety incentives, together
with education forfirms regarding what causes premiums to
fluctuate;

- an excess payment by small firms of, say, the first two weeks’
weekly compensation payments, with options for variable excess
levels; and

- discounts on premiums for recognised reductions of risk (Chapter
3).
the potential that exists for occupational health and safety statistics and
related information included in claims forms to be used more effectively in
targeting inspections. Random inspections also have a place in effective
inspection strategies (Chapter 3).

coverage of contractors, which may become an increasingly important
Issue. Accordingly, it may be necessary to monitor the situation regarding
those not covered by compulsory workers’ compensation with a view to
introducing compulsory private insurance in the future (Chapter 4).

the possibility that sub-contractors be covered by compulsory workers
compensation insurance with the premium being paid by the firm letting
the contract (Chapter 4).

the possibility that inflexible work practices may impede rehabilitation and
return to work (Chapter 5).

the role 'co-operatives' or employer networks can play in facilitating the
rehabilitation and return to work of injured or ill workers, particularly in
small workplaces— and notes that its suggested benefits structure would
create strong incentives to bring this about (Chapter 5).

the significantly different payment rates under Medicare and the various
workers’ compensation schemes for the same medical treatment (Chapter
5).
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the important role that injured workers’ groups can play, both in
supporting workers and in generating and disseminating information. This
suggests a case for some funding for these groups, through premiums, to
enable them to make a greater contribution to workplace safety awareness
and rehabilitation (Chapter 5).

its comments on 'reinsurance' as a mechanism for reconciling variable
excess arrangements with surety of payment of benefits (Chapter 7).

the possibility that the Australian Tax Office and workers’ compensation
schemes could share information to counter non-compliance, if this could
be done without compromising privaey for example, by exchanging
payroll data for individual firms in aggregated form (Chapter 7).

the problems posed by delays in dispute resolution, and the need for
mechanisms to address the potential imbalance of power between workers
and employers/insurers (Chapter 7).
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1 THE INQUIRY

Work-related injuries and illnesses impose unacceptably large costs
on affected individuals (and their families), employers, and the
community generally. Many of these costs are avoidable.
Minimising the costs of work-related injury and illness is the task of
appropriate occupational health and safety requirements and
complementary workers compensation arrangements. Australia has
a long way to go before its workforce is protected by 'best practice
in both these areas. It is the task of this inquiry to suggest more
appropriate arrangements and to convince existing stakeholders
(including governments, employers, employees, and existing
workers' compensation authorities) of the merit of adopting them.

The task of putting in place better workers compensation arrangements
throughout Australia is a challenging one. With this end in mind, this report
looks at existing arrangements in the inter-related areas of occupational health
and safety (OHS), workers' compensation, access to common law remedies and
relevant employment conditions more generally.1

It is an inquiry about how to reduce costs of work-related injury and illness by
implementing cost-effective ways of achieving:

prevention of work-related injury and illness in the first place;

compensation in cases where work-related injury or illness nevertheless
occurs; and

expeditious rehabilitation and return to work where possible.

In particular, this inquiry is concerned with achieving appropriate incentives to
secure these ends and, in the process, identifying 'best practice' in each area. An
important aspect of reducing the costs of work-related injury and illness is
establishing an environment in which workers compensation arrangements are
subject to ongoing pressures for improvement.

For most of the arrangements under review, primary responsibility within the
various jurisdictions lies with the respective government (ie the

1 The primary focus is, however, on workers compensation — so that, for example, this
report should not be regarded as constituting a comprehensive review of OHS practicesin
Australia
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States/Territories? or the Commonwealth). An important issue for thisinquiry is
whether autonomous state-based systems are appropriate mechanisms for
achieving the greatest possible reductions in the overall costs of work-related
injury and illness.

This inquiry also addresses how workers compensation arrangements ought to
interact with other government programs and related arrangements, including
the hedlth-care system (in particular Medicare), the tax and social security
systems and superannuation.

1.1 Why is the inquiry important?

Current workers' compensation arrangements in Australia are a long way from
ideal. Major problems exist, and thisinquiry ams to get better arrangementsin
place throughout the country.

Notable among the problems are:

Australia’ s OHS performance appears to be poor in the light of (admittedly
unsatisfactory) international evidence;

the costs arising from work-related injury and illness — to individuals, to
firms and to the community — are large;

costs are shifted (both ways) between workers' compensation schemes and
government programs, often to the detriment of both;

the existing multiplicity of workers' compensation arrangements results in
inequity (eg different benefits structures) and inefficiency (eg nationa
employers must cope with different rules in each jurisdiction); and

there appears insufficient attention to what might be termed 'quality of
service — at both the workplace and within workers compensation
systems themselves.

The very scale of the problems — in terms of people affected and costs involved
— demands attention and emphasises why they should be addressed as a matter
of urgency.

2 Throughout this report, references to the States — New South Wales (NSW), Victoria
(Vic), Queendland (QId), South Australia (SA), Western Australia (WA) and Tasmania
(Tas) — should be taken to include the Territories (the Northern Territory (NT) and the
Australian Capital Territory (ACT).
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Every year in Australia there are at least 500 workplace fatalities.3 In addition,
some 200 000 workers suffer a work-related injury or illness sufficiently serious
to be off work for five or more days. And these are just the recorded cases. To
provide some perspective, this is equivalent to having every member of the
workforce in the Hunter—Newcastle district of NSW incurring a serious work-
related injury or illness each year.

Moreover, an unknowable number of employees are made ill principaly
because of hazards they have been exposed to at work. Quinlan and Bohle
(1991, p.145), for example, refer to an International OHS Conference report in
1986 which claimed at least 20 000 unrecognised cases of occupational disease
arise in Australia each year as aresult of exposure to hazardous substances.

Work-related injury and illness imposes unacceptably large persona and
economic costs on the Australian community (see Appendix A). Some of these
costs are direct and obvious — such as workers' compensation payments and the
premiums firms pay to insure themselves against claims. Others are indirect and
less obvious — such as some of the consequential coststo firms (eg in having to
replace injured workers or from lost production due to downtime when a serious
accident occurs); uncompensated (and in many cases uncompensable) costs
borne by injured or ill workers; and costs which fall to the community generally
(eg in the form of socia security payments made to those whose current
disabilities can often be traced to awork accident or hazard).

As an indication of the direct imposts involved, since 1977-78, the cost of
workers' compensation claims has risen significantly in real terms— and also as
a percentage of non-farm wages, salaries and supplements (see Figure 1.1).

Worksafe Australia (Worksafe 1993a, p.19) has estimated that, in 1992-93, the
direct cost of workers' compensation claims alone was some $4.8 billion* — or
around 2.4 per cent of non-farm wages, salaries and supplements. This was

3 This does not include al of the 300 plus cases per annum added to the Mesothelioma
register. It also takes little account of, for example, occupational diseases. Worksafe (Sub
176, p.2) noted that occupational cancer deaths alone are estimated at 1200 per annum.
Mathews (1993 p.325), however, notes suggestions that exposure to cancer agents found in
the workplace may account for between five and fifteen per cent of all cancers. This
would imply between 1500 and 4500 Australians die each year from occupational-rel ated
cancers. See also Winder and Lewis (1991), 'A Thousand a Year: An Estimate of Deaths
in Australia from Cancer Associated with Occupation’, in Cancer Forum, Vol 15, pp.70-6.

4 Direct cogt, for this Worksafe estimate, includes only the estimated cost of reported claims
involving five or more working days lost. Indirect costs encompass all those non-direct
costs, such as other costs incurred by employers, costs associated with limited coverage,
uncompensated costs borne by individuals and costs borne by the community through, say,
Medicare or Social Security. The indirect cost ratio used by Worksafe is not an assessment
of indirect costs, it merely indicates that the total cost of poor OHS performance is much
larger than claims costs (Sub 176, p.2).
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equivalent to some 1.2 per cent of non-farm Gross Domestic Product for that
year.

Figure 1.1 Workers’ compensation claims: constant prices and as a
percentage of non-farm wages, salaries and supplements,
1977-78 to 1992-93
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a Clamsin constant prices (1992-93 dollars).
b  Claimsas apercentage of non-farm wages, salaries and supplements.
Source: Worksafe Australia 19933, pp.19-20

Estimated costs of this order are cause for serious concern. However, the actual
situation is far worse. The $4.8 hillion significantly underestimates the costs of
all work-related injury and illness, since it takes no account of the experiences
of some 14 per cent of the workforce not covered under compulsory workers
compensation arrangements. Nor does the figure include the cost of claims
involving less than five days off work. The estimate of the direct cost aso
significantly understates the cost of occupational diseases — as no claim is
made in many cases.

Estimates of direct costs also take no account of the considerable costs
attributable to work-related injury and illness borne by firms — for example,
lost production and the costs associating with having to replace injured/ill
workers who can often embody significant firm-specific human capital (eg
because of their considerable knowledge and experience).
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Moreover, Worksafe's estimate of direct costs makes no allowance for costs
borne by individuals in terms of, say, incomplete compensation for lost earnings
or unreimbursed health expenses. These can be significant. For example, case
studies in a report on uncompensated personal costs — contracted by the
Commission for this inquiry — found most respondents’ reported post-injury
income loss of the order of 25 to 50 per cent (see also Appendix H).

Nor does the direct cost estimate include workers compensation costs shifted to
the Commonwealth (such as health expenses borne by Medicare and social
security payments made to individuals with a work-related injury or illness).
Such costs can be substantial. For example, the Department of Social Security
(DSS, Sub 80, p.23) claimed that, for each 1000 workers who transfer to the
social security system from workers compensation systems, it would incur
some $10 million in costs (much of it ongoing) (see aso Appendix H).
Moreover, a consultant to DSS (Ford 1992) has estimated there are at least
20000 workers compensation claimants a year seeking social security
payments of some kind. This information suggests costs of some $200 million
per year. Representing some offset to this, though, would be savings to the
Commonwealth where some of those formerly on unemployment benefits are
employed to replace those off work because of awork-related injury/illness

Worksafe noted it has conservatively assessed indirect costs as at least
equivalent in magnitude to direct costs — ie a ratio of 1:1. Using the most
recent National Accounts data for 1992-93, it estimated (Worksafe 19933, p.23)
that work-related injury and illness involves total (direct and indirect) costs to
the Australian community of some $9.7 billion annually.

Thereal figure is not known. The Victorian Employers Chamber of Commerce
and Industry (Sub 167, p.4) considered a ratio of 1.1 represented a gross
underestimate. Its experience indicated indirect costs are more in the range of
five to seven times direct costs. A recent study of industrial accidents in
Queensland (Mangan 1993) suggested a ratio of 7:1 (Sub 4, p.39), which aso
supports claims for a much higher figure. Acceptance of even the thrust of such
claims would put the actual figure far in excess of $10 billion annually. To put
this estimate in perspective, this is greater than the total annual value of gross
production of the Australian communications industry. While compensation
claim costs reflect some of the associated pain and suffering often involved in
work-related injury or illness, they certainly do not reflect the full measure of
costs incurred. Nor, indeed, could money adequately compensate in many
cases.

Thus, while the overall cost is difficult to estimate, there is no doubt in the
Commission’ s view that:

it is excessive compared with what is achievable;
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it reduces the standard of living of those Australians directly and indirectly
affected by work-related injury or illness (sometimes drastically so); and

it continues to undermine the competitiveness of Australian industry.

This burden on the economy and people of Australia can be reduced. Some
progress in addressing problems in workers compensation has already been
made.

Recent years have seen numerous inquiries and reviews of various aspects of
workers compensation arrangements in Australia, reflecting ongoing concerns
about the need for improvement. With regard to workers compensation
schemes and the inter-related role of common law, the Victorian WorkCover
Authority (Sub 89, p.2) noted:

Workers' compensation schemes in Australia have been subject to almost constant
change. In the last two decades, at least 14 officia inquiries into reform of workers
compensation have been held and since 1985 eight new legislative schemes have been
introduced. ... In addition to major legislative changes such as this, there is also a
continuing process of change in scheme operations arising from judicial actions and
rulings and the procedural and practical initiatives of major stakeholders ...

Co-operative arrangements are also being introduced, for example, through the
Heads of Workers Compensation Authorities forum and the recent agreement
between NSW and Victoria on cross-border issues. However, thereis still much
to be done. And progress needs to be quicker.

OHS has been a fertile ground for reform, especially since the Report of the
Committee of Health and Safety at Work (the Robens Report) in the UK in
1972. Most states have conducted a fundamental reappraisal of their OHS
systems since that report, and initiated various reforms, including moves
towards adoption of a more nationally consistent approach, under the aegis of
Worksafe.

Moreover, there is growing awareness among firms of the benefits of better
health and safety performance — for the well-being of their workers and
enhanced productivity and competitiveness of their organisations. The
Responsible Care initiative of the Australian chemical industry (Sub 187, p.1),
adopted in 1989, is an example of this> Outstanding instances of the gains
possible have been publicised by Worksafe in its 'best practice’ case studies.
Partly as a result of generally improving 'awareness of the importance of
workplace safety, the average workers compensation cost per employee (in
constant prices) for all industries has steadily declined from $712 in 1986-87 to
$593 in 199192 (Worksafe 1993a, pp. 22-3).

5 See also Oxenburgh 1991 for examples of productivity gains associated with reducing
workers' compensation costs.
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Despite some progress, however, serious problems remain. For example, on its
visits and in submissions the Commission was frequently informed that
preventive arrangements can still be woefully inadequate. It received a good
deal of evidence that mgjor problems — involving the level of and access to
compensation and the quality of service — remain. Such deficiencies raise
fundamental gquestions on the 'fairness of existing arrangements.

The Commission also received evidence that rehabilitation and return-to-work
outcomes are still deficient and, for example, that the transfer of some workers
compensation costs to injured/ill workers and the Commonwealth is seriously
distorting incentives for safety and accident prevention in workplaces.

Thereis aso evidence that existing arrangements constrain competition between
schemes, weakening pressures for ongoing improvement. For example,
difference in legidative requirements among jurisdictions hinder the efficient
operations of many firms. In certain cases, firms operating in more than one
state are required to insure some workers under each scheme, significantly
adding to costs and undermining competitiveness.

Longstanding information deficiencies remain, despite advances in collecting
and collating national data on work-related injury and illness. Much remains to
be done in gathering and publicising high-quality information which can better
inform policy in the workers compensation and OHS arena.

Changes arising from past inquiries and reviews have generally been confined
to specific jurisdictions or to particular problem areas. A welcome exception to
piecemeal progress was the Heads of Government Agreement on consistency in
OHS and standards on dangerous goods in November 1991. This was part of a
broader initiative for consistency aimed at facilitating microeconomic reform.

The national focus of this inquiry provides a unique opportunity to address
problems and implement solutions extending beyond individual jurisdictions
and beyond the immediate arena of workers compensation (the scope for
introducing a uniform benefits structure and national self-insurance licenses are
examples.)

The potentia for improved performance has been demonstrated. An ability to
put better arrangements in place has also been demonstrated. The fact that
much can still be achieved suggests that further (and more fundamental) change
is still needed.

To achieve economic and socia gains, improved productivity and
competitiveness, and improved well-being of Australian workers, it is
imperative that impediments to desirable change be removed.
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1.2 The Commission’s approach

The Commission has not interpreted its terms of reference to include areview of
arrangements for a universal injury and illness scheme. Instead, the
Commission’s objective was to develop proposals aimed at reducing the
incidence and total cost to al parties of work-related injury and illness.
Accordingly, the proposals developed in this report have regard to their
implications for the community as awhole, rather than being framed exclusively
from the perspective of any particular stakeholder.

The Commission has reviewed existing workers compensation and related
arrangements and considered how well they satisfy the goals of

preventing work-related injury and illness from occurring in the first place;

compensating those who nevertheless are unfortunate enough to be injured
at work or contract an occupational illness;

encouraging rehabilitation; and
promoting return to work.

As part of its consideration of how well existing arrangements meet these
objectives, the Commission has reviewed the institutional arrangements under
which OHS and workers compensation schemes operate at present. This
includes the division of responsibility between State and Commonwealth
governments, the scope for competition between jurisdictions and the extent of
private sector involvement (including the role of self-insurance) in workers
compensation schemes.

Where interaction with other government programs occurs, the Commission
focused on those programs most affected (such as heath and socia security)
and the effects of interaction on the efficiency and equity of existing
arrangements. It has proposed changes to address some of the undesirable
consequences of the interactions involved.

The Commission aso reviewed workers compensation arrangements in
selected countries, restricting serious consideration to those which aso rely on
compulsory workers compensation insurance and OHS regulation. This
information was used for comparative purposes and to help identify 'best
practice'.

The Commission has attempted to assess the significance of existing
arrangements in terms of their economic impact, as well as the likely effects of
its proposals for change. In assessing the economic significance of workers
compensation costs, the Commission relied mainly on data from Worksafe,
workers compensation authorities and the Australian Bureau of Statistics —
augmented by information from submissions. To assist in assessing the possible
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effects of its proposals, the Commission developed a simulation model of a
workers' compensation scheme which incorporated the possibility that both
employers and employees would change their behaviour in response to
increased health and safety incentives (see Appendix H).

The Commission released a Draft Report in August 1993 to elicit comment on
proposals for change (including a compensation scenario embodying what it
regarded as appropriate safety and accident-prevention incentives for employers
and employees, and to address cost-shifting).

Options for implementing major changes to existing workers compensation
arrangements have been included in this Final Report. Among the options, the
Commission's has spelt out its preferences. In addition, the Commission offers
observations on what it regards as constituting 'best practice' in key areas.

This report draws on: written submissions; information tendered at public
hearings; discussions with a wide range of interested parties; and the
Commission’s own research and analysis (including questionnaires sent to all
workers compensation and OHS authorities). In addition, the Commission
contracted consultants to provide information on: the interaction of workers
compensation with superannuation and taxation arrangements, non-
compensated personal costs arising from work-related injury and illness; and the
estimated effects on premiums of the Commission's recommendations and
compensation scenario.

A list of participants and other information concerning the conduct of the
inquiry is contained in Appendix L.

The Commission has adopted an approach based on:

establishing appropriate incentives for employers, workers, insurers and
service providers,

establishing appropriate administrative and regulatory mechanisms; and
information and education of the various parties involved.

Its approach is intended to encourage the development of a workplace culture
which reflects a commitment on the part of all parties to the need to continually
improve health and safety at work.

The Commission has studied the incentives inherent in existing workers
compensation arrangements, and how best to modify those it considered to be
Inadequate or inappropriate. In this task it has been mindful of the special
nature of the workers compensation 'market’, where the relationship between
the customer (the injured worker) and the seller (the workers compensation
system) is significantly influenced by the various parties to those arrangements
(eg employers, insurance brokers, insurance companies, €etc).
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Ideally, arrangements which seek to reduce overall costs should provide
Incentives such that:

employers take appropriate steps to provide safe and healthy workplaces,
employees behave in safety conscious ways at work; but that

in the case of work-related injuries and illnesses which nevertheless occur,
fair' compensation is paid, workers are rehabilitated to the extent that this
is possible, and go back to work as soon as practicable.

These'idedl’ or desirable types of behaviour on the part of various parties — and
the role occupational health and safety regulations and workers' compensation
arrangements can play in reinforcing them — are worth elaborating on.

1.2.1 Therole of employers

Employers have natural incentives to reduce employees exposure to hazards in
the workplace, so limiting the potential for work-related injury or illness. Even
in the absence of occupational health and safety rules and government-mandated
liability to pay compensation to employees suffering work-related injury or
illness, employers can be expected to implement risk-reducing measures in
order to improve safety in the workplace because of the prospect of:

jeopardising the firm’s reputation (thereby risking low worker morale, and
therefore low productivity);

incurring additional costs which result, for example, from having to
replace injured/ill workers (eg down time associated with accidents and
unplanned extra recruitment and training expenses); and

being unable to attract sufficient workersto high-risk jobs.

Indeed firms can (and do) engage the services of specialists in risk-management
to aid them in this important task, and thisis to be encouraged.

It is the task of well-conceived occupational health and safety requirements and
complementary worker’ compensation arrangements to reinforce the self-
interest of employersin thisregard. For example — in the case of large firms —
workers compensation premiums which vary (up and down) with a firm's
safety record will act to reinforce the safety consciousness of employers, by
forcing them to take account of the prospect of increased/decreased premium
costs when considering how seriously to take the issue of safety in the
workplace. As another example, holding employers responsible for long
periods for the costs borne by injured workers will encourage the
implementation of OHS strategies, as well as encouraging employers to

10
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maintain an active and ongoing interest in their injured employees, —
particularly their rehabilitation and return to work.

1.2.2 Therole of employees

Employees also have natura incentives to avoid being injured at work, or
contracting an occupational disease. If the worst happens those suffering a
work-related injury or illness will usually want to be rehabilitated (to the extent
that this is possible) and return to work as soon as practicable. It would be
counterproductive to risk encouraging those capable of rejoining the workforce
In any capacity to become malingerers by providing overly generous
compensation for lost earnings while they are off work.

As with firms, occupational health and safety and workers compensation
arrangements should reinforce the self-interest of employees to behave in safe
ways in the workplace and, in the event of work-related injury or illness, to co-
operate with employers/insurers/scheme administrators in order to achieve the
best possible outcome when it comes to rehabilitation and return to work.

1.2.3 The role Government

Governments have an active role to play in regulating workplace risks via
occupational health and safety requirements and workers compensation
arrangements. That role should focus on specifying key attributes of those
arrangements, including:

mandating the responsibilities of the various parties (including for
example, who bears what costs);

deciding on the extent (and time profile) of compensation payable to those
suffering work-related injury or illness;

specifying acceptable dispute-resolution procedures, with the emphasis on
the fairness and cost-effectiveness of the processes proposed;

spelling out prudential rules for underwriters/insurers;

improving the collection and dissemination of information on occupational
health and safety risks including their likely consequences; and

provide a 'safety net' in cases where people nevertheless fall between the
cracks.

More generaly, government can promote safety consciousness in the workplace
by:
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assuming a leadership role in drawing community attention to the issue
and promoting a what should be regarded as a ’'culture of care in the
workplace; and

ensuring that those responsible for workplace safety — primarily firms and
their employees — face incentives which encourage the best possible
safety outcomes via well-designed occupational health and safety
legislation and workers' compensation arrangements.

There is a close analogy between safety at work and safety on the road. After a
long period of inaction, road safety has emerged as a significant social issuein
recent decades. As a result of public leadership, increasing public awareness,
and reinforced by stiff penalties in the courts, significant progress is being made
in reducing the road toll. A similar effort is needed on the part of community
leaders to focus attention on work-related injury and illness. However, asin the
road safety campaign, significant culture change is unlikely unless reinforced by
appropriate incentives.

1.2.4 The role of scheme administrators

Scheme administrators should be charged with the responsibility of
implementing the key system-design features determined by government,
including ensuring the various parties live up to their responsibilities. In
particular, the behaviour of insurance companies need to be monitored to ensure
that prudential requirements are being met and that an acceptable level of
‘quality’ is being maintained (eg the expectations of the various parties in such
key areas as dispute resolution and avoidance of undue delays are being
realised). Administrators should ensure that failure to perform satisfactorily on
any of these counts should result in an insurer’s licence to write workers
compensation business being revoked.

In order to effectively discharge these responsibilities, scheme administrators
should take the lead in:

ensuring that workers compensation premiums reinforce natural
incentives for employers to maintain healthy and safe workplaces and for
employees to place safety first; and

encouraging effective rehabilitation and return to work by, for example,
ensuring that delays are kept to a minimum, facilitating dispute resolution
and encouraging maintenance of constructive employer/employee
relationships.
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1.25 The role of underwriters/insurers

Underwriters/insurers should be expected to run schemes fairly and efficiently
(ie at least-cost). In discharging their responsibilities, insurers should:

abide by the 'rules of the game’ as specified by government and enforced
by scheme administrators, including meeting appropriate prudential
requirements and competing to reduce costs rather than benefits; and in
particular

implement dispute-resolution procedures fairly.

In performing these tasks, competition between insurers for firms workers
compensation business should be innovative in terms of the services they offer
clients and the focus of competition should be on service provision rather than
reducing access to benefits — for example by:

offering to help employersin the area of effective risk-reduction strategies;
and

improving services to injured employees in terms of responsive claims
management and rehabilitation/return to work.

1.3 What are the main issues?

The central issue for this inquiry is how to reduce (hopefully minimise) the
incidence and total costs — personal, social and economic — of work-related
injury and illness.

This raises the questions of how well existing arrangements meet the objectives
of prevention, compensation, and rehabilitation/return to work — and what
aspects of existing arrangements lead to preferred outcomes, including the most
appropriate structure for the co-ordination and administration of OHS and
workers compensation arrangements (in particular the ‘customer focus of
services delivered to injured/ill workers).

In turn, this embraces the issues of the inter-relationships between workers
compensation and other government programs, and the effects of those links —
in particular, the extent, direction and impact of cost shifting.

In the context of ongoing pressures for improvement, an important issue is the
level and focus of competition within and between existing systems in the
provision and delivery of cost-effective OHS and workers' compensation.

Another major issue is the ‘fairness' of existing arrangements for compensating
workers.
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Flowing from all these issues are what changes would improve the situation, the
economic significance of those changes and how they may be best implemented.

1.4 Structure of the report

This report is in three parts. Part A is an executive summary of the report,
containing an overview and a summary of the Commission’s findings and
recommendations. Part B contains the body of the report. This includes the
Commission’s analysis and assessment of options for improving workers
compensation arrangements in Australia.  Part C comprises supporting
appendixes to the report.
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2 EXISTING ARRANGEMENTS

At present, Australia has ten workers' compensation schemes and ten
principal Occupational Health and Safety Acts — for a workforce of
some 8 million. The resulting complexity and lack of uniformity
poses significant problems for firms and workers operating in more
than one jurisdiction. Compensation arrangements under the
various schemes also varies widely, as does access to remedies at
common law for work-related injury and illness. Occupational
health and safety and workers' compensation arrangements changed
significantly during the 1980s and early 1990s. Participants pointed
to a variety of problems with existing arrangements and made many
suggestions for improvement. The Commission is convinced that
further changes are needed to encourage desired behaviour on the
part of the various parties and focus competition — to reduce the
total costs of work-related injury and illness.

Work-related injury and illness and workplace health and safety are currently
addressed within afragmented institutional framework characterised by:
ten sets of workers' compensation arrangements,
ten principal Occupational Health and Safety (OHS) Acts; and
widely varying access to remedies at common law;
aswell as being influenced by:
relevant provisions of industrial awards, employment contracts, and
enterprise agreements,

government programs and other arrangements (notably Medicare, the
social security and taxation systems, transport-accident schemes and
superannuation arrangements); and

diverse insurance arrangements (ranging from a single public insurer to
competitive private markets).

These arrangements/programs interact in complex — and often unintended and
unknown — ways which are hardly conducive to effectively addressing the
problem of work-related injury and illnessin an efficient (or |east-cost) way.
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2.1 Workers’ compensation arrangements

In Australia, each state has its own compulsory workers compensation
arrangements (with NSW having separate provisions covering coal miners).
Overlaying these are two federal jurisdictions; one for Commonwealth
Government employees and one for seafarers (see Table 2.1). This means that
there are effectively ten main workers compensation schemes covering

approximately 5.73 million workers.1

Table 2.1 Existing workers’ compensation schemes

Jurisdiction Scheme Administrator Legidation
New South Wales New South Wales WorkCover Workers Compensation Act 1987
Authority
Victoria Victorian WorkCover Authority Accident Compensation (WorkCover
Insurance) Act 1993 and Accident
Compensation Act 1985
Queensland Workers' Compensation Board of Workers' Compensation Act 1990

South Australia

Western Australia

Tasmania

Australian Capital
Territory

Northern Territory

Commonwealth

Seafarers

Queensland

Workers Rehabilitation and
Compensation Corporation
(WorkCover)

Workers' Compensation and
Rehabilitation Commission

Department of State Devel opment
and Resources and the Workers
Compensation Board

Chief Minister’ s Department

Work Health Authority

Comcare Australia

Seafarers Safety, Rehabilitation and
Compensation Authority

Workers' Rehabilitation and
Compensation Act 1986

Workers' Compensation and
Rehabilitation Act 1981

Workers' Compensation Act 1988

Workers' Compensation Act 1951

Work Health Act 1986

Safety Rehabilitation and
Compensation Act 1988

Seafarers Rehabilitation and
Compensation Act 1992

Source: CCH, Australian Workers' Compensation Guide, Vol. 1

1 This figure (for the 1991-92 financial year) was obtained by dividing total workers

compensation costs by workers' compensation costs per employee (ABS, 1993c).
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All schemes are based on the concept of 'no-fault’ compensation in which
employers are held liable for work-related injury and illness suffered by their
employees. Despite a common underlying philosophy, significant differences
exist among schemes (eg in their administrations, insurance arrangements,
benefit level s/structures, dispute-resolution procedures and rehabilitation/return-
to-work strategies and programs). The Commonweath employees scheme,
Comcare, is unique in that it covers workers Australiaswide (Box 2.1). Details
of individual schemes can be found in Appendix B.

Box 2.1 Comcare Australia
Genesis

Comcare is a statutory authority established in 1988 to administer and
implement the Commonwealth Employees  Rehabilitation and
Compensation Act 1988 (now known as the Safety, Rehabilitation &
Compensation Act). This Act sets up workers compensation arrangements
for all Commonwealth employees. In 1991, Comcare's responsibility was
extended to include the administration and implementation of the
Occupational Health and Safety (Commonwealth Employment) Act 1991.

Structure and size

Comcare’s organisational structure comprises five divisions: Business
Information, Business Development and Customer Service, Risk
Management, Policy Development and Secretariat, and Resource
Management. The organisation services its clients through three programs:
Risk Management, Regulatory and Corporate.

In 199293, Comcare provided insurance coverage for approximately
271000 Commonwealth employees, and oversaw self-insurance
arrangements for a further 120 500 AOTC and Australia Post employees.
In the same year, OHS coverage extended to some 475000 employees
(including employees of government business enterprises and defence and
military personnel).

Comcare’s customer base accounted for approximately 7 per cent of
premium income generated by all workers compensation schemes in
1990-91.
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Recent reforms

Comcare was reviewed after two years of operation. This review,
commonly known as the Brown Review, reported to the Government in
April 1991. Among the Review’s major recommendations were that
Comcare:

- bealowed to offer more flexible services to its customers and expand
into the private sector;

- bealowed to service government business enterprises; and

« berestructured to be a commercially competitive enterprise with fund-
management responsibilities.

The Government endorsed most of the review’s recommendations, and has
legislated for their adoption, although it has not acted to grant Comcare
fund-management responsibilities. In June 1992, previous arrangements for
self-administration in the case of some Commonwealth authorities were
replaced with three classes of licence:

« A Class 1 licence allows a Commonwealth authority to operate as a self-
insurer. The authority does not pay a premium but Comcare
continues to manage the authority’ s claims.

« A Class 2 licence alows an authority to manage its own claims but a
premium is still payable.

- A Class 3 licence alows an authority to both self insure and manage its
own claims.

So far only AOTC and Australia Post hold licences, both of the third type.

The Commonwealth Employees Rehabilitation and Compensation
Amendment Act 1992 extended the provisions of the Act to certain
corporations outside the Commonwealth public sector.

Privatised employers which Comcare previously serviced or companies
competing with government enterprises are eligible for two types of
licence. These licences, referred to as Class A and B licences, alow for
self-insurance under the Act and allow options for the provision of clams-
management and rehabilitation services. A Class A licence alows a
corporation to self-insure, but for its claims to be managed by a subsidiary
of Comcare. A Class B licence allows a corporation to self-insure, and
either self-administer its claims, or tender the claims-management function
to an agent.
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Performance
Indicators of Comcare’ s performance in 1992-93:

average premium rate of 1.7 per cent (estimated rate for 1993-94 is
1.6 per cent;

average return-to-work rate of 85 per cent;
89 per cent of 'simple’ claims were determined within 2 working days;
82 per cent of all new claims were determined within ten days ; and

common law payouts amounted to $9.9 million (the previous year’ s total
payout was $11 million).

Source: Various Comcare sources

2.1.1 Legislation and administration

Each scheme is set up under a principal Act of Parliament plus supporting
regulations. The various schemes aso operate alongside other accident-
compensation schemes within a single jurisdiction. An example is compulsory
third-party accident insurance (which interacts with workers compensation
insurance to cover journey claimsin severa jurisdictions).

Each scheme is overseen by a public authority whose activities encompass:
information collection and dissemination; scheme monitoring and evaluation;
fraud control; and premium regulation — as well as general administration. The
workers' compensation authorities in Queensland and SA actually run their own
schemes, performing the additional functions of claims management, funds
management and premium setting.

The Commission conducted a survey of all workers compensation authorities
(except the Seafarers Safety, Rehabilitation and Compensation Authority) and
all OHS authorities. Survey data compiled for this report are referred to as
'Survey A' for workers' compensation data and 'Survey B' for OHS data.

2.1.2 Insurance

Insurance arrangements vary widely among jurisdictions in terms the key
aspects of coverage, provisions for self-insurance, the structure of insurance
markets and premium regulation.
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Coverage

Workers compensation schemes require most employers to insure against their
statutory (and common law) liability to compensate employees for work-related
injury or illness. However, the extent of coverage — both in terms of who is to
be regarded as a worker and what qualifies as a compensable clam — differs
among schemes. For example, coverage of workers does not usually extend to
the self-employed, unincorporated businesses or partnerships (with those
involved expected to make their own arrangements). In addition, some schemes
cover journey claims while others do not.

Workers who should have been covered but for some reason are not (eg because
their employer failed to take out insurance on their behalf) can claim against a
'nomina’ insurer. Thisis a genera fund, financed by levying all employers, to
cover such cases.

Self-insurance

Provisions for self-insurance exist in all jurisdictions apart from Queensland and
the seafarers scheme. Eligibility usualy depends on meeting ’suitability’
requirements; for example, an employer’s assessed ability to manage claims,
discharge their liabilities (including claims which may extend far into the
future), maintain a 'sound' safety and rehabilitation record, and provide required
information to the administering authority (eg on claims experience). However,
specific requirements vary considerably among jurisdictions such that there are,
for example, approximately 100 self-insurers in SA, while Victoria (with many
more firms and a much larger workforce) only has 18.

Firms which operate in more than one jurisdiction (eg national employers) must
comply with the licensing requirements of each scheme if they wish to self-
insure — and even then will only qualify in terms of individual jurisdictions
(instead of one licence covering al their operations). However, legidative
amendments which allow Comcare to extend its coverage would enable
employers in competition with government business enterprises to self insure all
their operations under one national licence.

Specific coverage and self-insurance details, by jurisdiction, are set out in
Table2.2.
Market structure

Workers compensation insurance in Australia is provided on a public, private
and managed-fund basis. several schemes license private insurers to provide
insurance; some provide insurance through a public monopoly, while others (eg
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Table 2.2 Insurance coverage and self-insurance provisions, by
jurisdiction*
Jurisdiction Liability cover Employer excess Sdf-insurance reguirements
New South Wales  Full liability First $500 of Minimum of 1000 employees
Ltd. journey claims?  benefits Bank guarantee of liability
Victoria Full liability First 10 days of Minimum of 1000 employees
No journey claimsP benefitsand first Minimum net asset base of $200m
$378 medical costs  Bank guarantee of liability
Queensland Full liability Journey No excessfor No provision for self-insurance
claims federal award
workers; the first
day for state award
workers
South Australia Statutory liability © First week of Minimum of 200 employees
Journey claims incapacity per Bank guarantee of liability
worker per year
Western Australia ~ Statutory liability © No excess Liability fund deposited with
No journey claims Treasury
Tasmania Full liability Journey No excess Basic requirements only d
claims
Australian Capital ~ Full liability Journey No excess Basic requirements only d

Territory claims

Northern Territory  Full liability Day of injury; no Basic requirements only d
No journey claims®© medical costs

Commonweslth Full liability No excess Authorities and corporationsin
Journey claims competition with GBEs may apply

to self administer

Seafarers Full liability Journey Variesamong No provision for self-insurance
claims insurance policies

* All dollar values are rounded to the nearest dollar (as at the 1 December 1993).

Where the worker is not at fault even in part, and/or where the risk was increased due to employment
related matters, the claim is covered.

Where the worker is not at fault even in part, and/or was travelling for the purpose of employment, the
claimiscovered.

Employers in Western Australia (and South Australia for claims after 3 December 1993) are not obliged to
insure for common law liability.

Basic requirements generally include the employers assessed ability to manage claims, discharge ligbilities,
maintain a‘sound’ safety and rehabilitation record, and provide required information to the authority. e
Journey accidents not occurring in a motor vehicle are still covered under the Work Heath Act.

Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various other sources
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NSW and Victoria) underwrite insurance risk and license private insurers to
manage claims (and funds). Table 2.3 shows the existing situation.

Approaches to premium setting

The structure (and government regulation) of premiums varies considerably
among schemes. For example, the degree of 'experience rating’ and/or cross-
subsidisation inherent in the premium structures of schemes differs according to
how premiums are cal cul ated.

Government involvement in premium determination ranges from directly setting
the rates to considering recommendations from others about appropriate rates.
The existing situation is described in Table 2.3.

2.1.3 Compensation

Compensation for lost earnings

Under most current arrangements, initial levels of compensation are based on
some proxy for the worker’ s pre-injury earnings, for example the award wage or
average weekly earnings (as published by the Australian Bureau of Statistics).
Benefits are usually paid, at least for some initial period, at a 100 per cent of
this approximation of pre-injury levels,2 but may also be subject to a maximum
weekly amount.

After an initial period, benefits paid under the various schemes usually reduce
— often in one or more steps. Exceptions are the WA and Tasmanian schemes,
which continue to pay compensation at initial levels until a specified dollar limit
is reached.

Workers deemed to be partially incapacitated after an initial benefit period, are
often entitled to the same benefits as those deemed totally incapacitated, less
any earnings. Also, if a partialy incapacitated worker is unable to find
employment, some schemes compensate workers as if they were totally
incapacitated. The NSW and Victorian schemes are exceptions to this practice,
as they utilise provisions to impute 'notional earnings3 so as to reduce benefits
— regardless of actual earnings.

2 Sometimes award wages (or average weekly earnings) is a poor approximation of pre-
injury earnings, as would be the case for example, when a worker was earning above-
award wages (or average weekly earnings) from habitually working alot of overtime.

3 ’Notional earnings refers to the amount an injured worker is able to earn in 'suitable
employment’, regardless of actual earnings (defined by workers’ compensation authorities).
This notional amount may be deducted from an injured workers weekly benefits.
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Table 2.3 Insurance market structure and premiums setting

Jurisdiction Market structure  Premium setting

New South Wales  Public/private Partial experience rating set by WorkCover
Victoria Public/private Full experience rating set by WorkCover

Queendand Public monopoly  Class rating and bonus scheme set by Workers
Compensation Board

South Australia Public monopoly  Class rating and bonus/penalty system set by the
WorkCover Authority

Western Australia ~ Privateinsurers  Partial experience rating set by private insurers based on
Premium Rates Committee (PRC) recommended rates (50
% max. loading — full discounting allowed)

The PRC sets business classifications

Tasmania Private insurers  Partia experience rating set by private insurers based on
Insurance Council of Australia (ICA) recommended rates

The Workers Compensation Board and Premium
Monitoring Committee (PMC) monitors premium rates

Australian Capital ~ Private insurers  Partial experience rating set by private insurers based on
Territory ICA recommended rates

The Minister monitors rates

Northern Territory ~ Private insurers  Unstructured 2— PMC monitors rates

Commonwealth Public monopoly  Experience rating and Premium Reconciliation. P set by
Comcare

Seafarers Private insurers  Partia experience rating set by private insurers ©

a Individual insurers and employers set rates competitively based on an industry or occupationd class rate.

b Premium Reconciliation refers to a type of bonus penalty scheme.

c Private insures includes protection and indemnity associations.

Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various others sources

The point at which benefits cease varies considerably among schemes. Some
Impose dollar or time limits on benefits payable. Workers may be able to
redeem weekly benefits as a lump sum prior to this limit being reached, subject
to various restrictions among schemes. Table 2.4 describes the differing benefit
structures relating to compensation for lost earnings.
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Non-economic loss

Most schemes provide for non-economic loss (eg for the pain and suffering
involved in losing a limb) via so called Tables of Maims — however the losses
included in such tables, minimum thresholds and award maximums vary
considerably among schemes.  Such approaches specify compensation
according to the type of injury sustained or the estimated extent of disability. In
cases of death attributed to a work-related accident or illness, al schemes pay a
prescribed lump sum (which can vary according to the number of dependants).
In some jurisdictions, these lump sums are reduced according to any amounts
already paid. Table 2.5 describes the differing benefit structures relating to
compensation for non-economic |0sses.

Other expenses

Schemes generally provide compensation to injured or ill workers for
'reasonable’ expenses. These usually include medical and hospital costs,
rehabilitation expenses, and can extend to certain other items — such as funeral,
persona property damage, household and attendant-care services, legal and
travelling expenses.

2.1.4 Dispute resolution

In most jurisdictions, disputes over workers' compensation matters are handled
by an internal or administrative review process initially followed, if necessary,
by an appeal (or series of appeals) to an external review process (or processes).
The former involves the reconsideration of a decision by the board or authority
or independent conciliators, while the latter usually involves an appeal to a
compensation court or tribunal, and ultimately to a Supreme Court (except in
the case of Queensland). In most jurisdictions, medica questions may be
referred to a medical panel or tribunal, which may operate in either an advisory
or alegal capacity.

Existing dispute-resolution processes differ in the emphasis they place on
conciliation/arbitration and the hierarchy of appeals, and the extent to which
lawyers may be involved at each stage. Table 2.6 describes the differences.

2.1.5 Rehabilitation and return to work

Approaches to rehabilitation and return to work differ among schemes in terms
of aspects such as who provides rehabilitation services, and the incentives for
employees and employers to become involved.
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Table 2.4 Compensation for lost earnings*

Jurisdiction Short term benefits  Long term benefits Restrictions
New South Wales  Norma awardrate > 26 weeks total incapacity Until retirement age @
Max. $1052 per 90% workers average weekly
week (normal wage  earnings (WAWE)
rate minusnotional  Max. $247 plus dependent
earningsif partially  alowance
incapacitated) Partial incapacity WAWE
minus notional earnings
Victoria 95% pre-injury > 26 weeks seriousinjury 90%  Two years except for
earnings of pre-injury average weekly serious injury or
Max. $603 earnings (PIAWE) minus totally and
(minus notional current weekly earnings permanently
earningsif partially Max. $603 incapacitated
incapacitated) Total incapacity 70% PIAWE
Max. $603
Partial incapacity 60%
PIAWE minus notional
earnings
Max. $362
Queendand Normal award rate > 39 weeks of $271 + Max. $71 310

South Australia

Western Australia

Tasmania

Australian Capital
Territory

Northern Territory

Normal weekly
earnings (NWE)
(minus notional
weekly earnings if
partially
incapacitated) ©
Max. $1220

NWE

The greater of
ordinary time rate
of pay and AWE

NWE

NWE (less any
amount actually
earned if partially
incapacitated)

dependent allowance

> 52 weeks 80% NWE
Max. 80% SAWE = $976

NWE

The greater of ordinary time
rate of pay and AWE

> 26 weeks base rate of $243
plus dependent allowance

> 26 weeks 75% of NWE
Max. $928

Min. $309 plus dependent
allowance or 90% of NWE
which ever is lesser

inc. non economic loss

Age at which worker
qualifies for pension P

Max. $100 000 d

Max. $95 069

Max. $85 581 except
for total permanent
incapacity

Age 65
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Commonwealth NWE (minus > 45 weeks 75% NWE Age 65
notional weekly Max. 150% average weekly
earningsif partially  earnings (AWE)
incapacitated) Min. $255 plus dependent
alowance
Seafarers NWE > 45 weeks 75% NWE Age 65
Max. 150% AWE
Min. $255 plus dependent
alowance
* All dollar values are rounded to the nearest dollar (as at the 1 December 1993).
a Restriction is cross referenced to qualification for social security aged pension.
b Restrictions are the lesser of the pension age or the normal retiring age for the kind of employment from

which the disability arose (or 70 years whichever is lesser).
c Notional earningsisrarely applied in practice in South Austraia.
d An additional amount of $50 000 may be granted at the discretion of the Conciliation Review Directorate.
Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various other sources

Rehabilitation programs

Rehabilitation services can be provided in-house, usually overseen by
rehabilitation coordinators employed at the workplace, or by external providers
accredited by the workers compensation authority, or a combination of both.
Both external and in-house providers are subject to various guidelines and
review by the authority in their jurisdiction. Workers' compensation authorities
co-ordinate and oversee the rehabilitation process to varying degrees. This
ranges from the contracting of case managers and advisers to plan rehabilitation
programs for injured workers, to the implementing of specific return-to-work
programs. There is now an increasing emphasis on employers assuming
responsibility for rehabilitation in some jurisdictions. The ACT scheme makes
no legidative provison for rehabilitaion — relying on Commonwealth
Rehabilitation Services (CRS) centres for the provision of rehabilitation.

Employer and employee incentives

Incentives for both employers and employees to become involved in the
rehabilitation and return-to-work process vary among schemes. All schemes
suspend an employee’'s benefits if they do not undertake rehabilitation once
directed to do so by the scheme administrator. Employees are protected under
some schemes from losing their compensation entitlement in the event that their
return to work is unsuccessful. Some schemes also enhance weekly benefit
limits for injured workers while they are undertaking rehabilitation.
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Table 2.5 Compensation for non-economic losses*

Jurisdiction Maximum payment ~ Minimum incapacity Method of Death benefit
% calculation %)
New South Wales  Impairment Pain and suffering Table of 222 900 plus
= 158 000 10% of max. Table Disahilities dependent
Pain and suffering  of Disabilities allowance
= 65000
Victoria I mpairment Pain and suffering Table of 119 180 plus
= 93080 $10 000 under Table Maims dependent
Pain and suffering  of Maims allowance
= 50000
Queensland 713102 No Table of 94 730 2 plus
Injuries dependent
allowance
South Australia 157 450 No Table of 157 450 plus
Disabilities dependent
allowance
Western Australia 100 000 & No Table of 100 000 2plus
MaimsP dependent
allowance
Tasmania 178 087 No Table of 95 069 plus
Maims dependent
allowance
Australian Capital 85581 No Table of 85 581 plus
Territory Maims dependent
allowance
Northern Territory 128 731 >5% whole person AMA Guide 96 548 plus
impairment dependent
allowance
Commonwealth 138 986 10% assessed Approved 151 621 plus
impairment except guides dependent
for fingers, and toes allowance
taste or smell
Seafarers 138 986 10% assessed Approved 151 621 plus
impairment except guides dependent
for fingers and toes allowance
* All dollar values are rounded to the nearest dollar (as at the 1 December 1993).
a Less any weekly benefits already paid.
b If the Table of Maimsis not applicable, the WA Medical Association Disability Assessment Guide is used.

Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various other sources

27



WORKERS’' COMPENSATION IN AUSTRALIA

Table 2.6 Dispute resolution procedures

Jurisdiction Internal - Administrative External appeals
review
New South Wales  Independent WorkCover Compensation Court &
Officer Supreme Court P
Victoria Independent Conciliation Administrative Appeals Tribuna (AAT) or
Officer Magistrate or County Court @
Supreme Court P
Queensland Medical Assessment Tribunal Industrial Magistrate @

South Australia

Western Australia

Tasmania

Australian Capital
Territory

Northern Territory

(medical questions only)

Internal review by Corp.

Independent Conciliation
Officer
Review Officer

None

None

Medical Review Panel
(medical questions only,
concerning incapacity)

Industrial Court of Queensland P

Independent Review Panel @
Workers Compensation Appeals Tribunal @
Supreme Court P

Compensation Magistrate P
Supreme Court P

Workers Compensation Commissioner @
Supreme Court P

Magistrates Court &
Supreme Court &

Work Health Court @
Supreme Court P

Commonwealth Internal reconsideration by AAT @
Comcare Australia or licence Federal Court P
holder

Seafarers Internal reconsideration - useof AAT @
industry panel or Comcare Federal Court P
officer

a Review of questions of fact and law.
b Review of questions of law only.

Source: CCH, Australian Workers' Compensation Guide, Vol. 1

Most schemes require employers to establish a genera rehabilitation program,
usually in accordance with authority guidelines (the exception being the ACT
scheme). In addition, the WA and Tasmanian authorities reserve the right (but
do not require al employers) to establish such a program. In addition,
requirements in NSW, Victoria, SA and under Comcare provide for work-trial

28



EXISTING ARRANGEMENTS

subsidies and/or 'second injury’ schemes as an incentive for employers to
employ injured workers. Table 2.7 describes the differing legislative provisions
for rehabilitation and return-to-work.

2.2 Occupational health and safety regulation

OHS regulation is a preventive tool designed to regulate workplace risk by, for
example, establishing minimum standards and defining maximum acceptable
risks. There are ten principal OHS Acts, governing each of the States, both
Territories, Commonwealth employees and seafarers. In addition, there are a
myriad of industry-specific Acts, regulations and codes. Also, industrial awards
often incorporate OHS provisions separately from legislation. (For a detailed
review of OHS legidlation, see Appendix C.)

2.2.1 Legislation and administration

Recent reform of OHS legidation has seen the gradual introduction of
performance-based standards, approved codes of practice and worker
participation in preference to prescriptive ’process-oriented’ requirements.
Despite general reform, legislation remains fragmented and inconsistent. OHS
legidation is generally administered on a tripartite basis by regulatory
authorities in each jurisdiction. Tripartite administration of OHS legislation
involves regulators, employers and employee representatives. The authorities
are charged with the responsibility of enforcing and targeting accident
prevention in addition to the functions of providing OHS information and
monitoring OHS performance. The administration of OHS award provisionsis
conducted within the State and Federal industrial relations systems.

The degree of integration between OHS and workers compensation
administration varies among jurisdictions. For example, in the NT, asingle Act
contains legidation for OHS and workers' compensation, while prevention and
compensation legidation is administered by a single authority in NSW, and
under the same State departments in Tasmania and Queensland. Moreover,
there are arrangements for the coordination of administrative activities in most
jurisdictions. This co-ordination includes funding of prevention activities from
compensation levies, and sharing of information and computer facilities.
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Table 2.7 Legislative provisions for rehabilitation and return to work

Jurisdiction Legislative provision  Legidlative provison Employeebased Rehabilitat-
for Rehabilitation for Return to Work incentives ion provider
New South Wales ~ An employer is Employers are Participationin  Providersare
obliged to establish ~ obliged to provide aprogramis accredited by
an approved suitable duties/ voluntary and the Authority
program & employment and job  benefits may be
search benefits reduced or
Job Cover placement  enhanced
program P
Victoria Prescribed Obligedto keepjob  Rightsto Providers are
employers are open and provide compensation approved by
obliged to establish ~ suitable employment  are suspended the Authority
an approved for the first twelve upon refusal to
occupational months on weekly undergo
rehabilitation payments program or
program WorkCover assessment
incentive scheme for
employers©
Employers are not
liable for second
injuriesd
Queendand A general No specific Rightsto Provided
rehabilitation provision for return ~ compensation through a
program established  to work are suspended network of
by the Board - no upon refusal to  rehabilitation
requirement for undergo staff and
employersto program or private
establish their own assessment providers
state-wide
South Australia The Corporation is Obliged provide Rightsto The
obligedto establish  suitable employment  compensation Corporation.
or approve programs  Re-employment are suspended makes arran-
for employers and incentive scheme®  upon refusal to  gementswith
provide advisersif Second disabilities undergo approved
necessary are not included in program or providers
premium assessment
adjustments
Western Australia  The Commission No specific Rightsto comp-  Providersare
developsindividual provision for return  ensation are approved by
programs for injured  to work suspended upon  the Commis-
workers and may refusal to under-  sion

require employers to
establish rehabili-
tation services

go program or
assessment
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Tasmania The Board (reserves  No specific Rightsto comp- The Board
the right) may provision for return  ensation aresuss maintains a
impose programson  to work pended upon register of
employers refusal tounder- qualified

go program or providers
assessment

Australian Capital  No provision No provision None No

Territory accredited

rehabilitation
providers®©

Northern Territory Employersare Employers are Rightsto There are no
obliged to provide obliged to provide compensation accreditation
rehabilitation suitable are suspended reguirements

duties/employment upon refusal to  for rehabili-
undergo tation
program or providers
assessment

Commonwealth The Rehabilitation Obliged to take all Rightsto Providers are
authority (usually the reasonable steps compensation approved by
employer) is provide or assist in are suspended the Comcare
required to assess, finding suitable upon refusal to  Austraia
and if necessary, to employment undergo
arrange for an Re-employment program or
employee to incentivesfor anew  assessment
undertake an employer
approved program
when the injured
worker hasor is
likely to have 10
days incapacity

Seafarers Employers are Obliged to take all Rightsto Employers
obliged to provide reasonabl e steps compensation are obliged
rehabilitation provide or assist in are suspended touse

finding suitable upon refusal to  Comcare

employment undergo approved
program or providers
assessment

a WorkCover NSW has set up a standard rehabilitation program for small employers (20 or less employees).

b The Job Cover placement program applies to second employers and includes an employment/training

allowance, 12 month premium exemption, and 6 month excess exemption.

c The re-employment incentive scheme essentially offers second employers a retention bonus and wage

subsidy of up to 80 per cent in SA, and awage subsidy of up to 60 per cent in Victoria.

d An employer isnot liable for initial payments where aworker previously receiving benefits, isinjured

within 12 months of returning to work. Nor are employersliable for the initial amount if an injury be the

result of pre-existinginjury.
e Rehabilitation arrangements are made by insurers voluntarily on a case by case basis.
Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various other sources
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2.2.2 Compliance and enforcement

OHS legidation generaly provides for safety inspections, penalties, and
notification of accidents as a means of ensuring compliance with the legislation.

Saf ety inspectors have a dual role: to educate and advise employers about safety
in the workplace; and to enforce compliance with certain provisions of the Act.
All schemes have provisions for safety inspectorates to operate in this manner.

As alast resort, criminal actions may be brought against employers, punishable
by fines or imprisonment. However there has never been an imprisonment in
Australia for breach of OHS legidlation. Penalty structures vary considerably
among jurisdictions.

Provisions requiring the notification of accidents to assist the monitoring and
statistical requirements of OHS Authorities, applies in some (but not all)
jurisdictions.

Employee participation in OHS usualy takes the form of employee safety
representatives and joint labour/management safety committees. The extent to
which these are provided for within jurisdictions varies considerably.

2.3 Trend towards national uniformity

The considerable diversity among jurisdictions in workers compensation and
OHS regulation has led to initiatives to reconcile differences.

2.3.1 Workers’ compensation

The Heads of Workers Compensation Authorities (HWCA) are considering
areas where greater consistency across jurisdictions might be achieved. Among
the main issues on their agenda are resolution of cross-border claims; consistent
approaches to medical and rehabilitation issues; fraud control; consistency of
definitions; and the interface of workers' compensation with socia security and
the health system. The group has made substantial progress in resolving some
of these issues, and has set up a secretariat to develop a five year national
workers' compensation strategy.

In addition, a task force has been established by Worksafe Australia to review
accreditation standards for vocational rehabilitation providers — with a view to
achieving national consistency.
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2.3.2 Occupational health and safety

In 1985, the Commonwealth Government established the National Occupational
Hedth and Safety Commission (Worksafe Australia) as a national body
(comprising employer, employee and government representatives) in order to
encourage community awareness, and serve as a national focus for public
debate on OHS issues.

Following the commitment of the Heads of Government at the 1991 Special
Premiers Conference, considerable reform has been initiated under the aegis of
Worksafe Australia.

Worksafe's present and future role is one of a catalyst for national uniformity
and best practise in OHS, consistent with broader objectives of micro-economic
reform.

2.4 Common law

Recourse to the common law of tort4 may provide injured workers with an
dternative avenue to compensation, distinct from statutory workers
compensation. Common law actions may be brought directly against employers
for their own actions, against employers for the actions of third parties, or
directly against third parties.

2.4.1 Employer liability in tort

There are two types of tortious actions that may be brought against employers:
breach of ageneral duty of care and breach of statutory duty.

Breach of general duty of care

Employers are now generally regarded as having a general duty to provide their
employees with a 'safe system of work'. Where an employer fails to do this (ie
is negligent) and an employee suffers loss as a consequence, where recovery is
not blocked by legidation, the employee may be able to recover that loss as
damages. Employers may be held directly liable for their own acts or
omissions, or vicariously liable for the acts or omissions of employees or third

4 Tort is a private or civil wrong, independent of contract, arising from wilful or negligent
misconduct in breach of a duty owed to the injured person.

5 Although of relatively modern formulation, one of the most important facets of the
employer’s duty is to establish and enforce a 'safe system of work'. Little of such aclaim
was heard prior to the case of Wilson and Clyde Coal Co Ltd V English [1938] AC 57
(Fleming 1987, p.484).
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parties (eg contractors).

Breach of statutory duty

Workers may also have aright to claim damages where an employer isin breach
of a statutory duty, where such aright is the intent of OHS regulation. Thisis
distinct from a crimina action under OHS regulation against an employer.
Breach of statutory duty will often be easier to prove than negligence.

2.4.2 Employer liability in contract

Although seldom applied, employment contracts can provide the basis for a
common law action against an employer. Under contract law an employer will
be held liable for the consequences of a breach of that contract. This may be
breach of an explicit term of the employment contract, such as an OHS
provision of an award, or aterm implied into the contract by the courts. Unlike
actions in tort, generally damages for breach of contract will not be reduced to
take account of contributory negligence on the part of the injured employee.
But it may be difficult to establish that the breach of contract caused the loss
suffered by the employee.

2.4.3 Third party liability

Injured workers may also have a right to claim damages in an action in the
common law of tort against non-employers. Examples include where a third
party supplies defective products to be used in a workplace or provides
negligent advice. However, usually an injured worker will seek to hold the
employer liable for the actions of third parties. The employer (or the employer’s
insurer) may then seek compensation from the third party.

2.4.4 Jurisdictional differences

Workers compensation reforms since the mid-1980s have severely restricted
the private right of workers to sue their employers for damages. This does not,
however, apply to actions against non-employers, nor (necessarily) breach of
statutory duty under OHS legidation.

Common law restrictions range from complete abolition in the NT and SA, to
limited access under the NSW, WA, Victoria, Commonwealth and seafarers
schemes, to unlimited access in Queensland, Tasmania and the ACT. Third-
party claims are not restricted in any jurisdiction.
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Damages are generally awarded as lump sums for economic and/or non-
economic loss, including psychological impairment and all reasonable medical
and like expenses. Some workers compensation schemes restrict claims for
certain types of loss. Access may aso be limited by minimum impairment and
entitlement thresholds, and maximum benefit levels. Restrictions vary greatly
among schemes.

Common law and workers compensation are generally mutually exclusive
avenues to compensation, that is, workers are generally unable to recover
damages and simultaneously qualify for compensation in respect of the same
injury or illness. However, the stage at which an injured worker must elect one
avenue over the other differs significantly among schemes.

Table 2.8 shows differing common law restrictions among schemes.

2.5 Employment contracts

Employment contracts affect working conditions through provisions established
in industrial awards with respect to OHS standards (and enforcement
provisions), accident pay and sick pay. Moves towards enterprise bargaining
provide greater scope than do awards for incorporating firm-specific accident-
prevention and compensation clauses into contracts of employment.

25.1 Role of industrial awards

Occupational health and safety provisions

Industrial awards allow health and safety issues specific to certain groups of
employees, industries and workplaces to be covered in greater detail and
updated more regularly, than is typically the case with OHS legidation.
Commonwealth OHS award provisions cover workers of a particular type
Australiawide. State OHS award provisions apply to workers of a particular
type in that state only. Commonweath awards take precedent over state
awards, while no award may contradict OHS legidation in a particular
jurisdiction.

Make-up pay provisions

Make-up pay provisions in awards are designed to bridge the gap between
statutory benefit levels and award rates of pay. Since initial weekly benefit
levels have been increased to equal pre-injury earnings in many jurisdictions,
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Table 2.8 Common law restrictions among schemes*

Jurisdiction Compensable  Minimumthresholds  Maximum Election of
losses %) damages (%) avenues
New South Wales  Economicand  Economic loss only 214 650 Irrevocable
non-economic  for seriousinjury = decision to sue,
loss 25% of max. amount relinquishes right
Non-economic loss; to statutory lump
no award < 37 900 sum benefits
Victoria Economicand  Seriousinjury =30% Economicloss May pursue both
non-economic  impairment or if 671960 concurrently until
loss- no found to have a Non-economic  damages awarded
medical costs  seriousinjury loss 184 740
No award < 29 860
Queendland Economicand  None Unlimited May pursue both
non-economic concurrently until
loss damages awarded
South Australia Abolished Not applicable Not applicable  Not applicable
Western Australia  Economicand ~ Non-economic |oss economicloss  May elect after
non-economic  30% whole person unlimited damages have
loss impairment Non-economic  been awarded, but
Economic loss loss 200 000 not ascertained
> 100 000
Tasmania Economicand  None Unlimited May pursue both
non-economic concurrently until
loss damages awarded
Australian Capital  Economicand  None Unlimited May pursue both
Territory non-economic concurrently until
loss damages awarded
Northern Territory ~ Abolished Not applicable Not applicable  Not applicable
Commonwealth Abolished for ~ 10% whole person 110 000 Irrevocable
economicloss  impairment decision to sue,
relinquishes right
to statutory
benefits
Seafarers Abolished for ~ Not applicable 138571 Irrevocable
economic loss decision to sue,
relinquishes right
to statutory
benefits
* All dollar values are rounded to the nearest dollar (as at the 1 December 1993).

Source: CCH, Australian Workers' Compensation Guide, Vol. 1 and various other sources
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make-up pay clauses have been deleted from some awards. In severd
jurisdictions workers' compensation legislation actually prohibits or discourages
the inclusion of any make-up pay in award agreements.

More generous make-up pay provisions have been retained in some jurisdictions
to maintain a workers pre-injury earnings beyond the initial benefit period.
NSW coa miner awards, for example, provide for full make-up pay for up to 78
weeks (although it rarely applies longer than 52 weeks in practice).

Sick pay and paid leave provisions

Sick pay and paid leave are designed to maintain a workers income for a
relatively short duration while they are absent from work. These provisions
may also act as temporary income support for injured or ill workers who do not
claim (or who are ineligible) for workers' compensation benefits.

Injured or ill workers are generally not entitled to workers compensation
benefits and sick-pay and paid leave concurrently. However, both sick pay and
paid leave award entitlements are generally preserved while an injured or ill
worker is on workers' compensation.

2.5.2 Role of enterprise bargaining

In terms of accident compensation and prevention, enterprise bargaining
provides significant potential for workers and employers to bargain for: health
and safety conditions; employee and employer bonus and penalty incentive
schemes; rehabilitation and return-to-work strategies; and insurance coverage
and benefits, over and above those stipulated in awards.

2.6 Interaction with other government programs and
superannuation arrangements

There is considerable interaction between workers' compensation arrangements,
other government programs and superannuation arrangements. Work-related
injury and illness will bring the worker into direct contact with the health system
and, to the extent that the individual’s income is affected, there is scope for
interaction with social security, taxation and superannuation arrangements.
Work-related transport accidents may lead to an interaction with state-based
transport-accident insurance.
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2.6.1 The health system

Work-related injury and illness are treated within the general health system.
The potential exists for Medicare (and private heath insurance in some
circumstances) to cover some injured workers for emergency treatment and/or
long term care and some aspects of rehabilitation. Such treatment costs are
generally, but not always, met by workers' compensation insurance.

2.6.2 The social security system

Interaction occurs when a worker, whose inability to earn an income is work-
related, is receiving compensation from social security. Several schemes do not
provide income support for workers during the determination and/or dispute
resolution process, and cut weekly benefits well before retirement age. Social
security acts as a safety net for workers in these situations.

The reverse aso applies when aworker’ sinability to earn an income is not work
related, but income maintenance is being provided via workers' compensation.
For example, when injuries occur outside the workplace but are claimed as
being work related.

2.6.3 The taxation system

Taxation arrangements have implications for the incentives faced by employers
and employees and hence the magnitude of workers compensation costs borne
by both parties and society. For example, taxation arrangements may affect a
compensation recipient’'s preference for lump-sum or weekly benefits.
Commonwealth taxation revenue is also affected by work-related injury and
ilIness.

2.6.4 Superannuation arrangements

Workers compensation and superannuation may provide benefits for the same
injury. Many superannuation policies — including insurance schemes under the
aegis of superannuation — provide death and disability coverage for policy
holders. An injured worker may therefore be eligible for compensation through
workers' compensation and superannuation arrangements.

Different treatment of superannuation contributions while a worker is receiving
benefits may result in some workers being disadvantaged when they retire.
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2.6.5 State-based transport-accident insurance

Interaction with state based transport accident insurance, occurs when a worker
suffers an injury while travelling to or from work or in the course of their
employment.  Although accidents involving motor vehicles are generally
covered by state transport-accident insurance schemes, some journey claims
may be deemed work-related and subsequently covered by workers
compensation. Access to benefits and benefit levels often vary between
transport-accident schemes and workers' compensation schemes. Under some
schemes, provision exists for compensation to be recouped from state transport-
accident schemes.
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3 PREVENTION

The costs of work-related injury and illness are significantly
influenced by the extent and effectiveness of preventive measures.
This chapter analyses incentives to prevent work-related injury and
illness. The Commission’s approach is that a 'culture of care' needs
to be developed in the workplace, with government support in three
areas. creating financial incentives through workers compensation
premiums; creating regulatory incentives through occupational
health and safety legislation; and sponsoring education and safety
promotion. The Commission recommends, among other things,
maintaining a 'no-fault’ workers' compensation scheme; continuing
to move towards firm-specific risk-based workers compensation
premiums, and paying greater attention to cost-effectiveness and
performance monitoring of occupational health and safety
requirements.

3.1 What drives prevention?

Prevention has a major role in reducing the overall costs of work-related injury
and illness. Australia needs effective policies to promote workplace safety and
a commitment by both employers and employees to create a 'culture of care’ at
work. This would involve employers acting decisively to reduce the risk of
injury and illness, and encouraging employees to put the safety of themselves
and their workmates first. Key factors encouraging effective preventive
activities are discussed below.

A major role of government in the area of prevention, apart from prescribing
workers compensation schemes, is occupational health and safety (OHS)
regulation. The main focus of this report is workers compensation, with the
Commission’s terms of reference requiring it to look at the interaction of OHS
and workers compensation. As a consequence, while OHS regulations were
reviewed, there are many issues which have not been dealt with in depth by this
inquiry. However, it is clear to the Commission that a comprehensive
evaluation of Australia’ s OHS arrangements is necessary.

The Commission recommends further detailed investigation of
occupational health and safety at a national level be undertaken.
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Government can influence key factors encouraging prevention, and effective
OHS regulation is just one such area. As the Victorian WorkCover Authority
argued (WorkCover Victoria, Transcript, p.2485):

... you need to drive the economic incentives as far as you can. You need to drive
education. You need to drive regulation. Y ou need to drive enforcement. Y ou need to
drive all these things as far as you can.

The Commission agrees with this approach, and advocates:

encouraging better management practices;
using financial incentives,

using regulation backed by enforcement; and
furthering education about OHS.

3.2 Natural incentives

Even in the absence of compulsory workers compensation and OHS
arrangements, workers and employers have natural incentives to avoid work-
related injury and ilIness.

Workers have an obvious incentive to avoid injury and illness. Nevertheless,
their actions to ensure their own safety may be affected by a number of factors.
For example, some may be insufficiently informed of workplace hazards (and
more particularly, their possible health consequences). Others may take risks
because they believe that, as far as accidents are concerned, “it won't happen to

me- .

Employers also face strong natural incentives to prevent accidents. Apart from
the costs of compulsory workers compensation insurance, there are many
indirect costs they will bear when accidents occur in their workplaces. Mend
(Sub 15, p.3) argued that the insured costs are “just the tip of the iceberg”. The
incentive effects of these costs can be dulled by an inadequate appreciation of
their significance, as when cost-control systems do not even identify them, let
alone associate them with the relevant work area. For example, AMCOR (Sub
46, p.5) argued that “indirect costs are too obscure to generate any real incentive
and are frequently regarded with a high degree of scepticism.”

3.3 A ’'culture of care’

A 'culture of care’ may be characterised by a commitment by management and
workers alike to headth and safety in the workplace. Such a culture is
exemplified by employers who organise work in safety-conscious ways,
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promote health and safety awareness within the organisation, and recognise that
caring about the health and safety of employees is good for morale and leads to
a more productive and competitive firm. The emphasis is on mutual trust and
obligation between employers and employees, and among work groups. It is
also characterised by a climate of consultation and participation within the firm.

CIG Gas Cylinders response to the Commission’s Best Practice Survey!
encapsulated such a philosophy:
In a quality environment, we adopt a similar approach to overcoming either quality,

safety, or productivity problems. Often you fix a safety problem and quality and
productivity automatically follow.

Asthe Self Insurers Association of Victoria (Sub 49, p.3) argued:

Culture change is the key [to safety within the firm]. Cultural acceptance of safety in
the workplaceis ... self funding and self perpetuating ...

Some firms deliberately cultivate a ‘culture of care’ within their workplaces.
Good employers understand the desirability of having a reputation for safety
because of the effects on morale, absenteeism, and productivity. For example,
the Australian Earthmovers and Road Contractors Federation and Council of
Small Business Organisations of Australia (Sub 47, p.3) argued that a safe
workplace culture tends to be initiated by the employer, but eventually becomes
amatter of pridein all the workforce.

Workplace culture is a powerful force for prevention. There are clear examples
where a ‘culture of care' has been integral to improving quality and productivity.

The 1972 Report on the Committee of Health and Safety at Work in the UK (the
Robens Report) noted that large firms, with better information about workplace
hazards, may pay more attention to health and safety — regardless of regulation.

Toyota Motor Corporation (Toyota, Sub 23, p.2) argued that large firms are
often already committed to strategies for prevention, and have the expert staff to
oversee them, an advantage possibly not shared by many small firms. The
strategies that Toyota uses include a company philosophy of “kaizen”, or
continuous improvement. Quality circles are also used to encourage employees
to identify safety hazards and develop remedial strategies.

Box 3.1 provides a good example of how management can affect the occurrence
and duration of claims in the case of stress. It shows that management
intervention can decrease the costs of stress to both the individual and the

agency.

1 The Commission conducted a survey of companies involved in the Austraian
Manufacturing Council’s Best Practice Programme. Companies surveyed were asked
about the relationship between safety, total quality management, and productivity.
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Box 3.1 Stress claims and the role of management

Rising trends in stress-related claims have proved a concern for most
jurisdictions in recent years. In the USA, for example, stress-related
compensation claims tripled from 5 to 15 per cent of all claims between
1980 and 1989, at an estimated cost of $US150 billion a year. This has
provoked responses such as that in Oregon, where legislation was changed
to restrict stress clams to those arising out of rea and objective
employment conditions not generally inherent in every working situation,
and then only where there is “clear and convincing evidence’ that the
mental disorder arose “out of and in the course of employment”. These
changes reduced the numbers of stress claims dramatically (Department of
Insurance and Finance (Oregon) 1993, p.10).

A recent study commissioned by Comcare (Toohey 1993) identified that
stress-related claims were a significant and disproportionate cost to
Commonwealth agencies. In the period July 1989 to April 1991, stress
claims accounted for 4 per cent of claims but accounted for 16 per cent of
the cost of claims, and were still rising. High claims costs, averaging
$29 700, were attributable mostly to lengthy periods of incapacity.

Traditionally, the treatment of individuals suffering from stress has
concentrated on the alleviation of stress after the event. However, there is
increasing awareness that attention should be focused on the prevention of
stress by addressing problems in the way in which work is organised and
how workers are managed.

Analysis of the precipitating factors affecting stress-related clams in
Commonwealth agencies showed that workload, trauma, conflict with
supervisors and forced relocation or redeployment were factors that were
frequently associated with the onset of claims. In addition, research found
that staff who were often in contact with the public were often more likely
to experience trauma and therefore take leave.

Toohey concluded that these results implied that stress-related conditions
are mostly a function of human resource management and intervention.
Prevention of stress-related injuries and illnesses therefore requires that
management consider strategies that acknowledge workload, responsibility,

job design, conflict, client contact and organisational changes have a
significant impact on employee stress.
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Development of a ’culture of care’ which promotes communication between
management and staff is essential for minimising feelings of distress and
conflict in the workplace. Management styles and strategies have a significant
role in affecting these factors and hence minimising the incidence of stress-
related claims.

Industry associations have an interest in collectively improving their industries
OHS performance. This will not only lower their workers compensation
premium rate, but improve productivity across members in the whole industry.
The Australian Chemical Industry Council (Sub 187, p.2) gave evidence of its
“Responsible Care” initiative, designed to improve hedlth, safety, and
environmental performance. The Victorian Employers Chamber of Commerce
and Industry (VECCI) is negotiating a joint venture between carpet
manufacturers and WorkCover Victoria to provide financial incentives for
employersto invest in safety. Employers from the Carpet Institute represented a
reasonably homogeneous group of small to medium sized employers (whose
Incentives to take safety seriously under the Victorian experience rating scheme
are fairly muted). The proposa is for employers committed to a risk
management program to receive a premium discount and subsidy from
WorkCover Victoria.

Government’s role in encouraging a 'culture of care' includes not only creating
the appropriate economic, legal and administrative framework and in collecting
and disseminating information on workplace hazards, but in helping to educate
the whole community about OHS issues. Many of these functions are outlined
in greater detail below.

3.3.1  ’Quality’ management

The Else Report to the Minister for Industrial Relations into Enhanced Cohesion
and Co-Ordination of Occupational Health and Safety Training in Australia
(Else, 1992) noted that senior management commitment is vital to ensuring
health and safety success. The Report also argued (Else 1992, p.25) that the two
most common ways that a lack of senior management commitment is
demonstrated is by:

failing to integrate OHS into the systems that it develops and uses to ensure the
enterprise missions are completed; and

failing to ensure the accountability for OHS at al management levels, such as
including OHS as part of job specifications and performance appraisals.
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Examples

The Victorian Safety Council advised the Commission of several firms which
had adopted a management approach known as the Five Star Programme. Five
Star is just one of a range of available accident-prevention programs, and the
Commission cites it as an example of an approach incorporating the features of
prevention, consultation, and integration of OHS into management systems —
identified by the Else Report (1992, p.11) as integral to developing safer
workplaces.

One example is Hendersons Industries Pty Ltd, a leading supplier of seating to
the automotive industry, employing 700 people. In 1984, the firm decided to
change the way it looked at OHS, in response to high workers' compensation
costs which were undermining profitability. The first strategy centred on
rehabilitation. As claim costs came under control, the company placed more
emphasis on accident-prevention. Preventive activities included:

in depth investigating of accidents;
using experts for advice on strategies for prevention;
introducing a medical program to monitor and prevent injury and illness;

a comprehensive induction program, to ensure new recruits have adequate
health and safety knowledge;

careful recruitment, to ensure staff were physically able to safely carry out
their tasks; and

identifying training needs in the area of OHS.

Importantly, line management was made accountable for OHS performance.
OHS was incorporated into annual performance appraisals and job descriptions,
and remuneration for plant managers and their subordinates became partly
dependent on their commitment to and performance of their unit in health and
safety.

Hendersons believes that involving all employees complements their “waste-
eliminating” principles of lean manufacturing.

Nissan Castings is another firm which has adopted the Five Star Programme.
The plant manager recognised that the company’s accident rate was
unacceptably high and extremely costly. It commenced the program in February
1993. It has meant large amounts of documentation (especially in the early
stages), attention to detail, and regular inspections. Gains have come in the
form of improved safety performance, staff involvement, reduced workers
compensation premiums, and increased labour productivity.
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The results of Nissan Castings preventive efforts have been impressive. The
number of injuries per month dropped from 15 in 1991-92 to 6 in 1992-93.
From April to October 1993, the average number of injuries per month fell to
three. Lost-time injuries have shown a similar decline, falling from 2.6 per
month in 1991-92 to 1.7 in 1992-93, and averaging 0.7 per month from April to
October 1993.

The Commission also conducted a survey of firms involved in the Australian
Manufacturing Council’ s Best Practice Programme. Firms were asked about the
relationship between total quality management and safety.2 The responses,
some of which are reported in Box 3.2, highlight some key features of a'culture
of care': good employer/employee relationships; and a recognition that accidents
are not compatible with quality and high productivity. The responses
consistently emphasise that quality, safety and productivity are all closely inter-
related in best practice firms.

Box 3.2  Quality and safety: responses from the best practice
survey.

Coates Brothers: “Apart from the human cost of work-related injury,
accidents are pure waste — they divert resources from the job at hand.
These resources include not only the injured worker, but management,
administration, machine down time etc.” and “Quality = doing it right.
Productivity is the result of doing it right. Accidents have no place in
things done right.”

Mobil Refining: “Workplace safety is a matter of people, not programs.
Culture will be the key element in any program” and “it has to do with
culture ... an employee with a good relationship with his’her employer will
produce high quality safe work.”

CRU-Cyanimid Aust: “Workplace health and safety is a process that is
made most effective by a proactive and co-operative partnership between

217 companies responded to the survey. While the Commission realises that thisis far from
a statistically reliable sample, the results are still of interest. Of the 17 respondents, 14
companies indicated that prevention measures were most important to OHS, and three
companies indicated that they were very important to OHS. 10 companies considered
employer/employee relationships to be most important to OHS, and the remaining 7
companies ranked this as important or very important. Total Quality Management was
considered by 5 companies to be most important, and 10 companies considered it to be
important or very important.
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all levels of people in the organisation” and “...quality is about continually
improving processes to facilitate greater productivity. Safety is a process
and is aso a fundamental part of most other processes. All involve a
‘customer focus™.

Miss Maude: “...quality and productivity improvements include a safety
aspect, ie declines in safety would mean a decline in quality and
productivity.”

Du Pont (Australia) Ltd: “Typically where poor quality and low levels of
productivity exists, workplace safety will be wanting. [You] can't have
high quality and productivity in an environment where people are being
injured at work.”

Evidence suggests that management must assume a leadership role in
developing and maintaining a 'culture of car€, but success requires the
commitment of all.

3.4 Information on workplace hazards

In Australia, information on which to base public policy decisions regarding
safety and accident-prevention is generally inadequate. What is needed is more
accurate, timely, and helpful information on workplace hazards, as well as
statistics on work-related injuries and illnesses which are collected on a
consistent basis. Increasing our knowledge about the nature of risks, their
causes and likely consequences is important for designing cost-effective
preventive strategies and setting research priorities.

Asthe Victorian Trades Hall Council argued (Transcript p.2540):

Information available in the hands of workers and in the hands of employers and
supervisors and so on is absolutely vital [to reduce workplace injury and disease].

Because information can be costly to collect, and even more costly to get into
the right hands, careful thought should go into what kinds of information to
collect in the OHS field. Much easily accessible information is often wasted.
For instance, the Commission was informed that the lessons about workplace
hazards arising from accidents are frequently ignored by management. The
Commission attended a meeting of injured workers at the Victorian Injured
Workers Centre.3 Out of 27 workers who participated in an informal survey,

3 The Commission met with members of the Victorian Injured Workers Centre on May 17,
1993.
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only five had the circumstances of their accident investigated, and only one felt
that a satisfactory outcome arose from the investigation (that is, the original
problem was fixed).

Various stakeholders should ensure that not only is information collected on
injuries and illnesses, but the information is used to address the original
problem. The system should be responsive to information as it becomes
available about injury or illness. Sometimes management and employees in the
firm can solve the problem based on existing information, but at other times
effective action may require the combined efforts of employee representatives,
employer groups and governments.

A role for government in providing information (or creating financial or other
incentives for the private sector to do so) isjustified where:

markets fail to provide sufficient information, which may result in an
Inadequate knowledge of risks;

information may be of a public good nature and has significant positive
externalities, for example, information into the causes and consequences
of hazards such as back strain, chemical poisoning, dust disease and stress,
or

access to such information is necessary for developing effective regulation
and targeting preventive efforts.

Worksafe Australia has a leading role in the co-ordination of data and research
and its dissemination on a national basis (see Box 3.3).

Insurers, risk-management experts, unions and employer groups also have arole
in the creation and dissemination of information. Research conducted by the
WorkCover Authority of NSW (WorkCover NSW, Sub 92) indicated that small
businesses regarded insurance companies as the most readily identifiable source
of preventive information, while many employees considered unions to be the
most useful source.

34.1 Statistics

The Commission’s concern a the lack of information on causes and
consequences of workplace hazards, and statistics on the incidence and severity
of work-related injury and illness echoes the problems described by the Report
of the Committee of Enquiry into the Victorian Workers Compensation System
1983-84 (the Cooney Report, para 3.2.1):

A cri de coeur which appears as a recurrent chorus throughout this Report concerns the
lack of reliable statistical information. Nowhere is this cry more desperate than in the
area of information regarding industrial injuries. As a result we have only a sketchy
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picture of the numbers of persons injured in the workplace, the types of injuries
sustained, the severity of these injuries, the circumstances in which they were inflicted
and a host of other data necessary to engage in a meaningful programme of accident
prevention.

It is disheartening to find that the same problems exist a decade on.

Statistics on industrial injuries, illnesses and fatalities are necessary for
identifying and managing risk as well as developing, monitoring and evaluating
preventive strategies. The Commission received submissions emphasising the
importance of comprehensive, reliable and accurate statistics at both the
jurisdictional and national levels. Telecom (Sub 72, p.9), for example argued
that:

Without reliable and accurate integrated accident and injury data there is a significant
risk that an employer’'s investment, and a regulator's remedial action, may be
misdirected and fail to achieve the prevention gains required.

WorkCover Victoria (Sub 89, p.18) stated that a comprehensive information
system:

... isvital for early detection of significant emerging cost drivers in the compensation
system and the ability to take timely remedial action; a task which is very difficult, if
not impossible, under a fragmented information system. A well constructed and
maintained data system is a powerful management tool both for future planning and for
fine tuning aspects of the compensation system to enhance its operation and
effectivenessin achieving system goals.

Recently, most schemes have undertaken to adopt Worksafe' s National Data Set
for Compensation-Based Satistics (NDS) which has sought to improve the
quality and consistency of data across jurisdictions. However, the NDS will still
not overcome all inadequacies (see Box 3.3).

The Commission experienced considerable difficulty in obtaining comparable
injury and illness statistics from each jurisdiction to enable it to fully understand
the extent and cost of workplace injury and illness. The available data generally
were not comparable between states, nor was there comparability over time
within jurisdictions. ldentifying trends was thus extremely difficult. Data
provided to the Commission by the relevant authorities are summarised in
Appendix K. Note that no comparisons can validly be made using these
statistics, and the Commission has not attempted to do so, since the data use
different definitions, coverage, and reporting methods.

Box 3.3 Worksafe Australia’s information role
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Established in 1985, Worksafe Australia’s functions include collecting,

interpreting and disseminating information on OHS matters and co-
ordinatinn recearch nn A natinnal hagig

The development of the National Data Set for compensation-based statistics
(NDS) has significant potential to achieve consistent, reliable and accurate
data across jurisdictions. To date, al but two jurisdictions have
implemented the NDS.

However, Quinlan and Bohle (1991) noted significant inadequacies of the
NDS, including:

- the dataare restricted to compensation-based statistics;

« injuries and illnesses resulting in less that five days off work are not
recorded;

« injuries and illnesses of self-employed, volunteer and many rural
workers are not included; and

« hours of work are poorly accounted for (eg shift workers and part-
time/casual workers).

There is a need to ensure that alternative sources of data and information
are used to complement the data set to overcome these inadequacies.

As the Victorian Institute of Occupational Safety and Heath (VIOSH,
Transcript, p.2439) argued:

the new national data set ... in my professional opinion isn't really going to do a great
deal other than standardise the data between states. We will how be able to get fairly
inaccurate nationalised data as opposed to being able to not compare inaccurate data
from the states.

The Australian Chamber of Manufactures (ACM, Sub 150, p.1) pointed out the
necessity for statistics to be meaningful before activities such as targeting can be
carried out.

Davidson (1993) suggested that deficiencies in existing workers compensation
based statistics exist primarily because:

most injuries to self-employed workers — particularly in the rural sector —
are excluded;
injuries which do not result in successful claims are also excluded; and

occupational diseases — particularly those with long latency periods — are
poorly covered.

Such deficiencies hinder the identification and targeting of risks.
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Most OHS administrations have undertaken a reassessment of their information
needs and have adopted or developed improved database systems. For example,
the SA Government complements coded numerical data with narrative accounts
of incidents (and near-misses) which assist in developing preventive strategies.

Davidson (1993) considered other options for improved data collection. These
include:

. extension to rural areas of the National Injury Surveillance and Prevention
Project (information collected by hospitals on accident victims);

. greater use of coronial records;

. strengthening the requirement for the notification of serious injuries or
accidents; and

. greater use of surveys and case studies.

Larsson (1991) also argued that targeted prevention should be aided by more
specific information regarding the accident, not just the injury. Knowing how
many injuries there were to fingers and hands in one year is not very helpful.
Rather, one needs to know what job the worker was doing, and how the accident
occurred. In this way, processes and equipment may be designed to avoid the
accidents which produce the most common injuries and illnesses.

In relation to disease, Davidson suggested that hospital and death records could
be improved by requiring consistent recording and coding of a patients
employment history. In addition, better use of information collected on claims
forms could aso greatly enhance decision making. In this way, the good start
that the NDS represents in improved data collection may be built upon.
Worksafe Australia (Sub 176, p.4) is examining the feasibility of supplementing
the National Data Set with information from:

... hospital in-patient admission forms, registrations of births and desths, cancer
registries, coroners records, ABS population Survey Program Data In the future we
plan to consider other potential OHS data sources such as insurance company records
for information on disability and life insurance taken out by the self-employed.
Development work in this area has been constrained while the compensation-based
statistics data-base has been devel oped.

Worksafe Australia appears to experience difficulty in extracting information
from workers compensation authorities. For example, Worksafe Australia is
still unable to publish recent NDS data for al jurisdictions. Its latest
comprehensive publication (Worksafe, 1993a, p.ix) contains the following
telling remark:

Data from ... Victoria, Queensland, and the Australian Capital Territory and Telecom
Audtralia ... were not included as they had not been supplied to Worksafe Australia
either in a form which could be automatically aggregated with data from other

52



PREVENTION

jurisdictions or in sufficient time to alow for their incorporation into the report
manuscript.

The variety of statistics collected make it impossible to draw meaningful
comparisons on OHS performance between jurisdictions, or even over time
within a single jurisdiction. Lack of comparable measures of performance
hinders 'benchmarking’ within Australia.

Co-operation between existing workers' compensation and OHS authorities is
inadequate to enable Worksafe Australia to fulfil its charter to develop
consistent, reliable and accurate data on work-related injuries and illnesses
and their causes. Availability of such data would enable much-needed
comparisons to be made, both domestically and internationally.

Insurers’ data needs

Insurers also require accurate and comprehensive information on which to base
their risk assessment of firms. The Insurance Council of Australia (Sub 177, p.5
and Transcript pp.2865-7) suggested that a central agency could collect a
common set of data directly from insurers, which al insurers could access to aid
in risk management, rehabilitation, premium setting and fraud control. Such
access should respect privacy. Currently, there is no such central authority, and
each authority gathers data (with varying success) and passes it on to Worksafe
Australia. If a central data collection agency existed, insurers could provide
data directly to the central agency, which the states may then also accessif they
wish. Thissuggestion is discussed more fully in Chapter 7.

3.4.2 The international scene

Internationally, there is a dearth of comparable, reliable and consistent statistics
on work-related injury and illness. Even among advanced countries, the
standard of dataisfrustratingly poor.

International comparisons are important as a benchmarking tool. Accident and
ilIness rates affect the productivity of business, and are often an indication of
uncompetitive management practices. This information is an important element
In assessing Australia’ s international competitiveness. As yet, Australia is not
in a position to compare performance among schemes, let alone with other
countries.

Since Worksafe Australia is charged with collecting OHS data on a national
basis, it is the appropriate body to benchmark Australia's performance with
other countries. Worksafe Australia considers that such benchmarking falls
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within its charter, but is of alower priority than producing statistics for domestic
use.

As yet, Worksafe Australia has published little information comparing
Australia s safety performance with countries overseas. One magor study
(Stout, Frommer & Harrison, 1990) undertaken by Worksafe Australia
compared Australia’s work-related fatality rate with that of the USA. The study
extended beyond workers compensation records, using death certificates and
coroners’ records. The study concluded that US fatality rates were dlightly
lower than Australia's, but that the US figure was more likely to be an
underestimate than Australian figure. The study found that from 1982-84,
work-related fatality rates in the employed civilian workforce were 5.9/100 000
inthe USA and 6.7/100 000 in Australia.

International comparisons are notoriously problematic. Differences in reporting
requirements, reporting compliance, coverage, and definitions all affect
statistical outcomes. However, other countries accept that comparisons and
benchmarking are important, and attempt to produce comparable statistics. In
1989 and 1990, the OECD published work on occupational injury and disease.
While data from several major competitor countries were included, Australia’'s
were not, because they were not available. Similarly, in 1991, the Health and
Safety Executive in the UK published a study comparing its accident statistics
with those of France, West Germany, Italy and Spain.

The issue of undertaking similar research projects in Australia, and how they
should be funded, requires further investigation.

There are currently several internationa efforts to harmonise data to enable
international comparisons. The European Union report Methodology for the
Harmonisation of European Occupational Accident Statistics outlines the
changes necessary to achieve uniformity in data collection for member states.
The International Labour Office (ILO) is establishing a Code of Practice on
notification and reporting for adoption in 1994 and to be put on the agendato be
ratified as a Convention in 1997. Australia should take note of and co-operate
in these efforts.

The Commission draws attention to the work of the International Labour
Organisation, the European Union and others in developing consistent
reporting practices and internationally harmonised OHS statistics.

3.4.3 Research

There is a need to educate employers and workers about the causes and
consequences of work-related injury and illness. Research can play a critical
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rolein this, particularly in the case of occupational diseases. Worksafe (Sub 94,
p.2) suggested that:

Research and development underlies any significant advances and will therefore be a
crucial component of future improvements in occupational health and safety with
associated economic gains through workers compensation and indirect savings.

Worksafe Australia (Sub 94) argued that Australia’'s annual expenditure on
OHS research of $10 million lags behind that of other economies. For example,
expenditure in selected economies with smaller populations is $30 million in
Finland, $50 million in Sweden and $12 million in Quebec (Canada) (Worksafe
Australia, Sub 94, p.32). High levels of private research expenditure in
countries such as Sweden may reflect a higher proportion of domestic parent
companies. Subsidiaries of multinational firms in Australia may be less likely
to conduct their own research, but rather draw on the research undertaken by
their parent. This may represent an ability of Australiato 'free ride' on research
done elsewhere.

Worksafe further argued that Australia’s expenditure on OHS research relative
to the cost of injury and disease (0.1 per cent) is substantialy less than that
spent on health-related research (1.4 per cent).

Funding of OHS research should be carefully targeted. The Review Committee
of OHS (1990) pointed out that:

In the case of mesothelioma, research findings already available were not applied to the
workplace, and in the case of occupational overuse syndrome, there had been
inadequate research on the full impact of new technology on the workplace, although a
similar condition in telegraph operators had been identified in the 1960s.

Not only is there a need for more research to be done, but there is an even
greater need to make better use what is known already. The results of research
should be readily available, and employer associations, unions and OHS
regulatory authorities should all be active in their application.

Information should also be made available to those in the field who require it.
To help disseminate information including the results of research more
efficiently, Worksafe Australia has developed Worksafe-Disc (a CD-ROM
database system). This system can provide users with information regarding
Australian and New Zealand OHS publications, Worksafe Australia’ s national
material safety data sheets, approved exposure standards for atmospheric
contaminants, and the US register of toxic effects of chemical substances
(Worksafe Australia 1993e, p.7).

The Commission draws attention to the low level of expenditure on OHS
research and development in Australia.
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3.5 Liability rules

Whoever is forced to bear costs faces an incentive to reduce them. Thus, the
attribution of liability for work-related injury and illness has major implications
for prevention.

Since different liability rules will alter incentives for prevention, it is important
to choose the right rule in order to minimise total costs. Swan (1984, p.94)
recognised that:

... liability rules can be regarded as prices which are paid after the accident which
nonetheless alter pre-accident behaviour.

Options include:
'no-fault’ liability; and
tort liability (negligence or breach of statutory duty).

There is a third option of making employees bear al of their own costs and
compensating them for risk, before the event, through higher wages. The
Commission does not consider this to be feasible, due essentially to substantial
information failures.

3.5.1  ’'No-fault’ liability

Workers compensation legidation in all Australian jurisdictions employs a 'no-
fault' (strict) liability rule. So long as an injury or illness arose “out of or in the
course of employment,” it is compensable. All compensation paid is funded by
employers. Employees make no co-payment to the insurer. It should be noted
that 'no-fault’ liability does not denote any element of 'blame'.

There are two main economic arguments for holding employers (rather than
employees) liable:

employers generally have better information and greater control over their
workplaces than employees — so that employers are generally more able
to prevent work-related injury and illness (ie they are ’least-cost’ avoiders);
and

if employers are forced to bear the costs, product prices will reflect the full
costs of production (which should properly include the cost of work-

related injury and illness) — so that resources will be alocated more
efficiently than would otherwise be the case.

Exceptions may be found to both these arguments, but generally they hold.

Some believe there is also an ethical reason why employers should be liable for
the costs of work accidents. As Kemcor Australia argued (Bisley, 1993):
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Why do we concern ourselves with workplace safety? Obvioudly, the human factors
come first. Asindividuals we have the right to take risks when we control the risk, and
so we ski, hang glide, climb rockfaces, smoke, and even drive cars. However, as
individuals we resent other individuals placing us at risk, even if the risks are much
smaller. That is why every employee has the right to expect to not be exposed to
unacceptable workplace risks (that are controlled by others). And it is why
management must accept a leadership role in establishing a safe workplace. Our
employees, correctly, expect it of us.

Employer care under a 'no-fault’ rule

Compared with fault-based systems, under a 'no-fault’ workers compensation
scheme, three factors increase employer incentives for preventing injury and
disease:

. greater certainty that they will be held liable;

. greater certainty of the amount for which they will be liable (statutory
benefits); and

. the speed with which costs are assessed and benefits paid.

There are exceptions to all three of these factors, but in general, 'no-fault'
schemes perform better in this regard than do fault-based mechanisms.

The more of the worker’ s loss the employer has to bear, the greater the incentive
to prevent such costs through, say, risk-management strategies. Also, if the
costs are to be borne quickly (even if indirectly through workers' compensation
premiums) then this acts as much more of an incentive than if payment to
injured workers were to be delayed for years — as would likely be the case if
fault is required to be established before payment to workers commence.

These arguments hold only to the extent that the costs of injury and disease are
accurately reflected in insurance premiums of individual firms. Premiums are
discussed later in this chapter, and more fully in Appendix G.

Employee care under a 'no-fault’ rule

Workers compensation schemes are often reported to experience increased
clams numbers and durations after a benefit increase. This phenomenon,
known as moral hazard (see Chapter 4), is well documented, particularly in the
USA.4 However, studies have failed to differentiate between an increased
accident and illness trend, and an increased reporting trend.

4 See, for example, Butler & Appel, 1990; Butler & Worrall, 1985 and 1991; Chelius &
Kavanaugh, 1988; Dionne & St Michel, 1991; Kneisner & Leeth, 1989, Krueger, 1990;
Smith, 1989; and Welland, 1977.
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There are obvious reasons why workers are unlikely to become significantly less
careful ssimply because workers' compensation benefits will be paid in the event
of a work-related accident or illness. Individuals face an obvious desire to
avoid pain and suffering, disfigurement, and impairment. Money will never be
adequate to compensate for many — perhaps most — injuries. This means that the
natural incentive to avoid persona harm is the dominant incentive in most
Cases.

An increased incentive to report claims is a much more plausible explanation.
Workers who might not bother lodging a claim when benefits are low may claim
under a more generous benefit schedule. Higher clams rates under these
circumstances may simply be evidence of prior under-reporting of accidents and
ilInesses. Higher benefits may also induce some workers to exaggerate, or even
fraudulently invent claims. Chapter 7 discusses the issue of fraud more fully.

Some submissions called for acknowledgment of 'contributory negligence' in
workers compensation. For example, the South Australian Employers
Federation claimed (Sub 30, p.10) that:

Major difficulties are experienced in South Australiain relation to the equitable sharing
of health and safety responsibility in the workplace. It is areality that many accidents
are caused by employees failing to properly comply with reasonable health and safety
instructions.

Toyota suggested (Sub 23, p.3) that there be scope for reduced benefits “where
it is clear that improper action(s) on the part of the employee directly led to the
occurrence of their injury”.

Such an approach would negate many of the advantages of strict liability.
Wrangling over fault on the employee’s behalf would mean further delay and
increase legal costs. Legal costs already represent a significant part of workers
compensation costs (see Appendix D).

More cost-effective ways of promoting safety among workers are likely to be
found at the workplace level. Management is in the best position to create an
environment in which workers take prevention more seriously. An example is
where serious breaches of company safety rules could lead to dismissal.

There are already provisions in each jurisdiction which bar a worker from
receiving benefits if the injury was a result of “serious and wilful misconduct”
on behalf of the employee. This does not apply in the case of death or serious
injury. The exceptions of death and serious injury are supported for two
reasons. First, the fact that such misconduct occurred with such dire
consequences may be evidence of a lapse in management supervision. Second,
it may offend notions of fairness to further penalise a worker and his or her
family when many will feel they have arguably suffered enough.
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The Commission recommends that employers be held liable on a 'no-
fault’ basis for work-related injury and illness. The Commission
nevertheless supports existing legidative provisions which withhold
benefits in the case of serious and wilful misconduct on the part of the
injured employee, except in cases of death or seriousinjury.

3.5.2 Common law and prevention

In some jurisdictions, common law (through the law of torts) provides an
alternative route for compensation, and may have preventive implications.
Common law is discussed more fully in Chapter 4; this section concentrates
solely on incentives for prevention.

The prospect of being sued for negligence can create positive incentives for
both employees and employers to be careful — since employees will have their
damages reduced by the proportion of their own negligence in causing harm;
and employers will be liable for harm to employees due to employer negligence.

Where common law damages are insured against — as in compulsory workers
compensation insurance — these incentives are considerably lessened.

Even in experience-rated premium systems, the time lags between the incident
and the increase in insurance costs to the employer weaken incentives for
prevention. For example, Queensland Glass Manufacturers (Transcript, pp.
2106-7) told the Commission that despite the company’s present efforts in
comprehensive risk management, their premiums are still being influenced by
old common law claims. Incentives are further diluted for those employers who
are not fully experience-rated.

Another mgjor disadvantage of common law claims is that proving negligence
can involve significant costs. As Carroll and Kakalik (1993, p.266) argue in the
context of motor vehicle insurance:

The traditional approach to compensation is based on fundamental common-law
principles. Its critics rarely dispute these principles on their merits. However, they
argue that the traditional approach is overly expensive, inefficient, and slow; that the
compensation it provides is too often inadequate; and that, in any event, the
compensation is inequitably distributed among claimants.

Chapter 4 and Appendix D discuss the costs of common law in each jurisdiction
more fully.

Common law may inhibit an employer’'s preventive activities. Between an
accident and the time the case is resolved, an employer may not rectify the cause
of the accident because “any improvement implemented by an employer is
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viewed by the legal fraternity as an admission that previous systems of work
were inadequate” (AMCOR, Sub 46, p.3). At common law, the degree of
negligence is, among other things, a function of the practicability of taking
precautions. Accordingly, correction of a problem after an accident may be
used as evidence that preventing the accident was practicable. The correction of
a safety problem after an accident does not of itself furnish proof of negligence,
as there are other elements which must be proved. As Luntz (1981, p.389) has
argued:

On occasion employers, conscious of the importance of discovering the true cause of an
accident, will make an immediate investigation, but will then destroy the memoranda
recording the results of the investigation in order to avoid having to produce the
documents if the matter should come to trial. If a method of avoiding harm is
discovered, the precautions may not be taken, since their installation provides evidence
of their practicability and thus enables the worker to overcome difficulties such as those
faced by the plaintiff in Vozza v. Tooth Breweries. In the nineteenth century it was said
that ‘people do not furnish evidence against themselves simply by adopting a new plan
in order to prevent the recurrence of an accident’, otherwise it would have 'to hold that,
because the world gets wiser as it gets older, therefore it was foolish before’. Yet
Australian courts have repeatedly held that evidence of subsequent precautions is
admissible to prove the practicability of those precautions.

The Commission found that common law is not a cost-effective means of
promoting prevention.

3.6 Workers’ compensation premiums

With the exception of self-insurers, employers do not pay directly for their
workers compensation liabilities. Rather, payments are made by insurers, to
whom employers pay premiums (or levies).

Premiums should be higher for higher-risk employers to create the right
incentives for safety. If afirm faces high workers' compensation premiums, it
Islikely to try to reduce its costs via appropriate preventive strategies.

3.6.1 Premium setting

There are several methods used to calculate and adjust premiums. Each has
implications for prevention. Methods include:

. classrating;

. experience rating;

. bonus/penalty schemes; and
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up-front premium discounts.
More details are contained in Appendix G.

While there are several methods of adjusting premiums at the margin, the actual
level of premiums is also important for prevention. The genera level of
premiums will be higher if employers are required to bear more of the costs of
work-related injury and illness, unless the resulting safety incentives lead to
fewer claims. Employers are more likely to be concerned with safety if their
workers compensation costs reflect as near as possible the full cost to the
injured worker and society of an accident.

The small firm problem

Premium setting methods often affect small and large sized firms differently.
Small firms suffer from the problem known in the insurance industry as a lack
of “credibility” of their claims experience. Analysis of claims statistics shows
that as a group, small firms are expected to have a certain number of claims,
with a small proportion of large claims. These ratios are relatively stable.
However, individual firms face a far more erratic claims experience. It is
difficult for an insurer to know how to interpret asmall firm’s claims data. This
is described by actuaries as the small numbers problem. Say a small firmin a
particular industry is statistically likely to have two lost-time injuries every ten
years. |If the firm happens to have three lost time injuries in one year, does this
mean that the firm is riskier than others in the industry, and so deserves to pay a
higher premium, or is it that the likely accidents for the next fifteen years all
happened to come at once, and the firm will have no more clams? Both
answers are reasonably plausible, which makes setting premiums difficult.

Finding premium setting methods which will enhance preventive incentives to
small firms is important, as 51 per cent of the Australian non-agricultura
private sector workforce is employed in small businesses,> although a little over
a third of these are people working in their own small business, either as
employers or self-employed persons (ABS 19934, Cat. no. 1321.0)

The problem is essentialy a conflict between running workers compensation as
an insurance scheme, which requires risk pooling, and as a mechanism to
encourage workplace health and safety which requires 'user pays principles.
Both are legitimate concerns.

5 ABS defines a small business as a non-manufacturing establishment employing fewer than
20 people; or a manufacturing establishment employing fewer than 100 people (ABS Cat.
no. 1321.0).
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Premium volatility

A degree of premium volatility is necessary to transmit signals and incentives to
employers about their safety performance and its costs. By volatility, the
Commission has in mind consistent and predictable decreases or increases in
premiums as a result of claims performance. Improved safety performance
should be rewarded with lower premiums. Likewise, premium increases should
prompt employers to review the need for OHS improvements. However, most
workers compensation schemes expressly constrain the amount of volatility
that employers — particularly small employers — may experience.

Volatility may be suppressed either directly or indirectly.

Direct volatility suppression involves some form of arbitrary capping on
premiums. Caps are found on the amount that a premium can increase in a year
(to alimit of twice the industry ratein NSW, and a dliding scale in Victoria), the
maximum penalty afirm can receive (none in Queensland; 50 per cent — or 100
per cent for large firms with a particularly bad record — in SA) and limits on the
amounts that private insurers may charge (a maximum loading of 50 per cent on
the gazetted industry rate in WA).

Alternatively, a more indirect approach is to suppress volatility through low
credibility factors in experience rating. This places a strict limit on the extent to
which an employer’s experience is reflected in its premium. Examples are
found in NSW and Victoria, where premium formulae feed very little of a small
employer’ s recent claims experience into premium calculations.

The effect of both direct and indirect volatility suppression is that incentives for
prevention are muted. The cost of volatility suppression in terms of potentially
worse OHS performance must be balanced against the benefits of maintaining
relatively stable premium levels. Small businesses, in particular, may not
generate sufficient cash flow to withstand large fluctuationsin premium levels.

It seems, however, that the scales have been tipped too far in favour of premium
stability, leaving too few strong financial incentives for OHS performance,
particularly for small firms. It is difficult to justify a situation whereby a
consistently poor OHS performer is never required to pay the full cost that it is
bringing to other premium payers.

An example may be drawn using NSW’s direct volatility capping measure (the
so-called '2T' formula according to which premiums cannot exceed twice the
industry rate). Say a small business employs five people, each with a payroll
cost of $50 000, resulting in a total payroll of $250 000. If wages are half of
costs, turnover must be at least $500 000. Yet assuming premiums are 1.8 per
cent of payroll, premiums cannot increase in one year by over $4 500, which is
very small in relation to turnover and probable capital value of the enterprise.
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A better formula might be some proportion of turnover — say, 2 to 5 per cent of
turnover — with some arrangement to pay in instalments. It should be borne in
mind that greater volatility will mean significantly lower premiums for some
small businessesin most years.

Premiums should be as volatile as is tolerable. Over time, at least, penalties
should exist which reinforce the message that occupational accidents are costly.
In addition, afirm should bear a greater proportion of those costs at the time of
an accident, rather than averaged over alonger period.

3.6.2 Class rating

Under class rating (or manua or industry rating), premiums are determined
according to industry category.

Of themselves, class rates do not provide good incentives for prevention. This
IS because the preventive actions of an individual firm will not necessarily
reduce the claim costs of the group. However, if al firmsin the same category
act in concert to reduce clams, their premiums will fall. The Workers
Compensation Board of Queensland cited the meat industry as an example
(Transcript, p.1042). However, the potential for firms to 'free ride’ on the
efforts of others meansthat in practice, safe firms are subsidising unsafe firms.

Cross-subsidies

Cross-subsidies occur when a firm's premium rate does not reflect the
underlying risk, so that the premiums of other firms have to be increased (or
decreased) to compensate. This can occur between classes of firms, within
classes of firms, and between small and large firms.

Cross-subsidisation has obvious implications for prevention. This will occur
between industries when class rates are artificially compressed. Then, low-risk
industries pay higher premiums than is actuarially necessary, and high-risk
industries pay less. When this happens, high-risk industries not bearing the full
costs of their clams have lessened incentives to improve safety. Low-risk
industries, already paying more than their share, also face little incentive to
improve.

Industry cross-subsidies may be considerable. Table 3.1 shows estimates of the
amount by which severa industries are cross-subsidised in SA. The maximum
levy rate in SA is capped at 7.5 per cent (not taking into account pena