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Response to Issues Paper

Introduction

The Aboriginal Art Association of Australia Ltd (“AAAA”) serves and represents artists, individuals and organisations that produce, promote, protect, and support Indigenous Art, and the cultures that create and nurture that art. 

Membership includes over 250 Indigenous artist members (independent and art centre affiliated), over 50 trade members drawn from commercial galleries, dealers, art centres, licensors, and mixed retail outlets marketing fine art and souvenirs and nearly 500 supporter members. 

Our Board of 10 is comprised of 5 Indigenous members and 5 non-Indigenous members. The Association also has an Aboriginal Cultural Council on which it relies for advice on matters of Indigenous culture. The full suite of AAAA objectives is in our Constitution, at s.3. (http://aboriginalart.org.au/aaaa/wp-content/uploads/2016/10/Constitution-ofAboriginal-Art-Association-of-Australia-Ltd)   

Together with the promotion of ethical practice, AAAA has for 22 years grappled with growing the Indigenous visual art industry’s economic, social and employment benefits and opportunities, and with sharing those ideas with policy makers. 

Structure of response 

This Study “will draw on the findings and insights of relevant inquiries, research and submissions, noting that art sector participants have contributed much time and effort to improve policies and laws as part of previous processes.” (Issues paper, p.1)

Our response avoids delving into detail and, instead, we refer you to relevant previous AAAA submissions.  Our response requires / assumes that our attached submissions will be read as part of this response.

What issues should this study focus on? 

We respond in two parts:

· First, the ‘big-picture’ issues.

· Second, specific issues which we ask the study to focus on.

Big picture 

· Examine the ATSI arts sector as a whole. If the study is to properly understand “the value, nature and structure” of ATSI visual arts, it must encompass Indigenous artists across the whole sector, not just parts of it.
· Examine whether policy addresses all artists, art centre based and independent, as well as galleries and dealers
· Measure contributions of all market participants, including engaging with and consulting the gallery sector for its insights

· Understand sources of and measure grant spend right across the Indigenous visual arts (IVA) industry

· Where/How is the money being spent? - measure where funding is directed - supply of materials and operations vs. growth, skills development including the handover of operations to artists/community vs exhibitions vs retail support, and consider focus of spend (production driven vs consumer driven)

· Analyse efficacy of spend

· Identify potential for improved outcomes from spend

· Identify other latent opportunities

· Identify inefficiencies in allocation and administration of spend and potential for improved analysis and processes 

· Examine the current drivers for spend and examine where spend is directed and examine the degree to which the current construct supports the Federal Government’s National Indigenous Visual Arts Action Plan 2021-2025 (“Action Plan”).

· Examine the Action Plan, particularly whether it provides equal opportunity for artist participants, art centre and independent

· IVA – Cost or Opportunity - Compare the contribution of IVA to Indigenous employment and advancement with achievements in other social and economic policy areas.  Aim to identify the relative spend levels between support for IVA and the overall spend on Indigenous disadvantage/advancement and assess against outcomes generated

· Attempt to measure both direct and indirect IVA employment - not just artist/s and creators, but the whole of the market supply chain 

· Measure Economic contribution of the whole market supply chain, not just sales

· Audit the IVA marketplace, to estimate the need for access to art fairs, training, and skills development across the full range of running a small art business. Use that audit as the basis for recommending relevant needs-based training and industry-development policies, with future funding using KPI measurements reflecting the satisfying of those needs

· Examine the vision for the IVA from the perspective of key participants such as government, bureaucracy (federal, state, and local), industry organisations, industry support and then, identify inconsistencies, inequities, and opportunities for improvement, particularly via improved co-ordination

· Look at the opportunity for a permanent industry round table

· Identify the structures and support necessary (legal, legislative, governmental, bureaucratic) to take the industry forward for the next 50 years and compare to the current construct

· Understand and explain the differences between remote art centre participants versus other artist and industry participants; how each is supported, and the opportunities to build a better, more equitable approach 

· Identify and recommend practical short-term measures to address the issues that gave rise to the study, i.e., the House of Representatives Standing Committee on Indigenous Affairs’ Report on the impact of inauthentic art and craft in the style of First Nations peoples (HoRSCIA 2018), and the identification of longer-term legislative solutions (driven by exhaustive bottom-up feedback) that may be available.

· The time available for the study looks very tight. The study should therefore consider making recommendations about: 

· What further data remains to be gathered

· How further data collection, analysis, or audit should be continued, and by whom.
Specific issues 

1. Help improve self-governance and support the development of an industry-driven, cohesive IVA road map. 

The IVA sector is entering a new growth phase. That welcome growth will not, by itself, overcome an important characteristic. The industry has always struggled with how to resolve its ‘growing pains’ without public slanging matches that undermine customer trust and confidence. 

Commercial tensions generate public claims about competitors that do nothing about the competitive threat but do damage trust in the whole Indigenous art and craft product. This is the case with the hurtful and biased claims about what Indigenous fine art is ‘authentic’. Some parts of one of the production models (model A) choose to compete against other production models (model B) by alleging publicly that only model A produces authentic Indigenous art, and, further, that buying Indigenous art from model B is ethically wrong. 

The AAAA hopes the study can convince government that government has a role to play in providing a mechanism where challenges such as this can be addressed.

A possible solution may include a permanent industry round table.  Such a round table could also be responsible for the bottom up build of future Action Plans, providing the Federal Government with a more robust basis and a cohesive mechanism for the development of these Plans.

The AAAA asks the Study to examine the current challenge and make appropriate recommendations as well as considering the merit of an industry round table. 

2. Identify and recommend corrections to the unbalanced timeline and inequitable manner countenanced for introducing the QR code / labelling tool planned for in the Action Plan. 

The AAAA fears long-term competitive damage to market structure, and damage to ATSI artists working outside of the art centre model. 

We use Minister Wyatt’s Foreword to the Government’s (21st October) National Indigenous Visual Arts Action Plan 2021-2025 to help explain our concern. 

Framing our concern this way also introduces you to what AAAA sees as a significant element of the “nature” of the IVA markets.

Minister Wyatt Foreword:
“Aboriginal and Torres Strait Islander visual art is a critical element of cultural sustainability for Indigenous Australia. Indigenous artists express their culture, identity and connection to their land and community through art.” (p.5)

AAAA comment – Agreed, but “Indigenous artists” means ALL Indigenous artists, not just some of them.
“Investing in Indigenous cultures and building the Aboriginal and Torres Strait Islander community-controlled sector is a priority for the Australian Government.”

AAAA comment:  Building the “community-controlled sector” remains an appropriate priority but should not be done in a way that disenfranchises parts of the Indigenous arts sector operating outside the ATSI community-controlled sector.

“A thriving Indigenous arts sector safeguards cultural practices and provides significant economic, social and cultural benefits.”

AAAA comment:  True, but the “Indigenous arts sector” is more than the “community-controlled sector.”

“The partnership of artists and the visual arts community has assured that the strategies developed in this Action Plan will contribute to the sustainable growth of our vibrant, unique Indigenous visual art sector.”

AAAA comment:  Growth can’t be sustainable if that visual arts community is fractured by a QR labelling system rollout that damages a major part of the sector.

· AAAA is very concerned that an uneven, unbalanced rollout will create a structural barrier that will cause significant competitive harm and thus damage parts of the industry, and consumers.

· AAAA asks the study to examine Minister Wyatt’s Foreword and contrast it with the new Action Plan’s 10 initiatives (at p. 6), especially initiative #5 set out below: 
· 5.  Fund the national rollout of digital labelling for artworks and products to support the market for Indigenous visual art created in Indigenous art centres. (Our emphasis)

· Deliverable 5.  National rollout of digital labelling for art works and products. (p.26 Action Plan)

· Year one

· An independent evaluation of the digital labelling trial is undertaken.

· Year two

· Subject to the findings of the evaluation, an announcement will be made on the next stage of the digital labelling project and set performance measures.

· Year 3

· Roll out of digital labelling commences to up to 20 art centres (subject to review findings). (Our emphasis)

· Year 4

· Roll out of digital labelling continues (subject to review findings).

· AAAA asks - Is this year 4 roll-out to include artists operating outside the art centre model?

· Even if this stage of the roll-out does extend to all Indigenous visual artists, we ask the study to examine what would happen in the prior years during which consumers are effectively told that only QR coded/labelled Indigenous visual art is “authentic”?  

· See, for example, the ABC news article “Indigenous art funding boost to roll out QR codes so customers can check authenticity of works”, posted on 20 October 2021, at the same time as the release of the Action Plan:

· “The federal government has boosted funding to the Indigenous arts sector, including money to roll out QR codes that allow customers to check the authenticity and cultural significance of artwork and products.” 

· https://www.abc.net.au/news/2021-10-21/Indigenous-art-centre-funding-for-qr-codes-nbn-access/100555098
· If a QR system were to be rolled out in only one part of the market, that sort of messaging would seriously disrupt consumer confidence and trust in other parts of the market and create an anti-competitive structure which would risk shrinking the market, not growing it.

· We ask the Productivity Commission to recommend what steps need to be taken to prevent that sort of unintended consequence.

We refer you to: 

AAAA’s “Response to consultation paper on growing the Indigenous visual Arts industry” as part of the Government’s National Indigenous Visual Arts Action Plan 2021-2025 – especially at p.8.

AAAA’s Nov. 2020 Submission to The House of Representatives Standing Committee on Communications and the Arts Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry. - especially at p.10 and p.11.
Another specific issue we hope the study will deal which concerns the optimal way to achieve growth. AAAA hopes that this Study will restate the Productivity Commission’s long-standing advice to government about how maximizing growth depends in large measure on the policy and regulatory frameworks in which the relevant markets operate. 

As we said in our November 2020 Submission to the House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry:

“[the] optimal mechanism for ensuring cohesive government policy design and delivery in the ATSI visual arts and crafts sectors is high-quality policy and regulation-making that responds to well-informed customers in a transparent and competitive marketplace.
High-quality policy and regulation can’t happen without high-quality decision-making, which means: 

• proper prior analysis of impacts, involving Indigenous artists and parties from all the IVA industry, not just selected parts, and all relevant government layers,

• proper consultation – with all affected parties, including relevant government layers, and with consultation designed after conversations,

• proper evaluation - adhering to the Productivity Commission’s newly released Indigenous Evaluation Strategy, especially the need for evaluation findings to be consistently used to inform all Indigenous policy and planning processes – locally, regionally, and nationally.”

We hope the Study will also express the ways it proposes keep an ongoing eye on the Study’s recommendations – including by linking the Study recommendations to the ongoing Productivity Commission work on Closing the Gap evaluations. 

In this regard, we refer you to the AAAA September 2021 response to the NIAA Discussion Paper on Indigenous Skills, Engagement and Employment Program, and our December 2021 response to the NIAA discussion paper on their New Remote Engagement Program, dealing with Closing the Gap, Objective #16.

Other issues we ask the study to examine are identified later in this response.
The main contributions this study can make:

· Reassure government that their support of ATSI arts has been fruitful and important by demonstrating (via hard data) the good work done in the last 50 years, particularly for remote art centres.  Government policies and funding for the Indigenous visual art sector in remote Australia are a 50-year economic, social, and cultural success story.  

The new National Indigenous Visual Arts Action Plan 2021 – 2025 is the opportunity to build on that success by more fully encompassing the needs of all Indigenous artists, wherever located, and all stakeholders. The study can help governments make policies for further success for the whole ATSI visual arts and crafts sectors, in the long-term interest of the whole Australian community.

· Help decision-makers understand the latent potential in the ATSI arts sector and how that potential can be unlocked by:

Analysing existing spend to identify where improvements in efficacy of spend lie; what the tools to measure efficacy are; what processes and resources are necessary to implement such a basic discipline; and what mindset changes are required in government policy, and in the arts bureaucracy to enliven this change in approach

· Identifying the multitude of funding possibilities at various levels of government and trying to understand how visibility of this can be improved for applicants, and how co-ordination and measurement can be improved 

· Identifying gaps and inequities in current spending, the addressing of which will unlock creative and commercial opportunity for Indigenous visual artists and Indigenous visual arts (IVA) participants

· Measuring the support provided 

· Identifying the unique position IVA holds not only within the arts and Indigenous communities but within the broader community and the broader economy.  Put another way, as set out in our submission on the IVA Growth Action Plan, the AAAA believes the lens through which IVA is viewed is inappropriately restrictive.  It is viewed as a cost, not an opportunity to productively transform a whole area of the community and the economy 

· Identifying the need for an increased focus on marketing, rather than advertising, especially, fit-for-purpose communications across the whole market built on and reflecting consumer needs and consumer advice, including showcasing the many ways to buy art and support artists through multiple channels to market such as wholesale, gallery, independent, etc

· Identifying anti-competitive practices born out of ideological dogma that are restricting the growth of the industry and recommend the dismantling of these barriers to growth

· Demonstrate that the current approach to the industry, particularly at a federal level, is overwhelmingly unbalanced to the detriment of independent artists and that, whilst this is a problem, it is also an opportunity.  This should be the basis for bringing an end to the current two speed system in IVA for artists, ensuring equity for all participants and that policy is developed based on a whole-of-industry view and that policy execution reflects that view

.  Indigenous Cultural Intellectual Property (ICIP) needs to be better adopted and integrated into industry practice across the whole market.  Assist in building a cohesive, sensible, and executable approach to Intellectual Property issues that have plagued the industry for decades
· Assist in improving ‘agency’ for artists across the whole of the market, including training, complaints handling, compliance, authentication, digital transformation and legal

· Assist in establishing Cultural protocols of learning, with better Cultural clearance mechanics to assist becoming an artist/s

Question 2. The markets for Aboriginal and Torres Strait Islander Visual arts and crafts. 

2a. Characterisation of the markets

1. Your characterisation of the market does not seem to cover the ‘fine end’ of the craft market, nor the souvenir art and crafts end, nor the international market. 

This seems at odds with the acknowledged ‘impetus’ for the study – namely the House of Representatives Standing Committee on Communications and the Arts – Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry which noted that the main concerns with inauthentic product was in the souvenir end of the market in the following terms: 

“3.58 The committee is cognisant of the fact that inauthenticity is far less prevalent in the fine art sector than in the souvenir trade and that fine arts could be negatively impacted by a lack of understanding of this. Future policies need to be designed accordingly and take care not to confuse these two different sectors of the art market in relation to this problem.”  
2. Your characterisation says (p. 2) that “artists may sell their artworks … as part of fairs”. 
AAAA invites the study to closely examine the extent to which independent Indigenous artists working outside of the art centre model are in fact able to access art fairs. 
We hope that the new Action Plan will begin to remedy this longstanding unfairness and hope that the study will make appropriate recommendations about this too.
We refer you to our December 2017 submission to the Museum Galleries Australia ‘Indigenous Roadmap Project’ for further detail and analysis

We also refer you in this respect to our Action Plan submission, at p. 14/15

3. Notwithstanding 2a (1) and 2a (2), we agree with how the ATSI visual arts and crafts supply chain is presented in figure 2 – at least in respect of the ‘fine end’ of the arts and crafts market for the domestic Australian market – but bearing in mind our earlier qualification of fair access to art fairs for independent Indigenous Visual Artists. 

4. Other points to note on correct characterisation:

· Many independent Indigenous, remote, regional, and urban artists have trading relationships with multiple galleries.  The AAAA’s experience suggests that exclusive agreements are the exception, not the rule

· The secondary market is also extensively served by galleries

· Due to the flawed construction and wording of the Resale Royalty Act, resale royalty is also often triggered on the first sale to the consumer, not just on what the art market views as secondary market sales

· The diagram does not include direct artist to consumer online platforms that artists use such as social media, and doesn’t include a major grey market platform, eBay.  Both are important as they represent a significant portion of the market and if not included, the analysis will result in significant undervaluing of the market

· The existence of networks enabling direct community-to-customer sales
· Consumer driven expression of interest (EIO), request for quote (RFQ), request for tender (RFT) processes  

2b. Other data sources:

Opportunities and sources include:

· 2021 Deloitte study commissioned by national Office for the Arts (OFTA)

· There is potential for insights via one-on-one discussions with larger galleries and with independent artists whose turnover cannot be estimated via art centres

· The AAAA may be able to facilitate these discussions, and others which could encompass roundtable discussion of pain-points, current and future trends, problem-sets, wins and successes, failures

Information on souvenir sales

· There are several major players in this area that are AAAA Members.  To assist the study, the AAAA would be happy to facilitate a discussion with some of those members.  This may be particularly helpful in identifying other key participants in the souvenir sector that are not AAAA members, allowing the study to scope the market more satisfactorily, including those participants operating in the grey market

3. The role of governments 

Before we address your questions, there is a prior matter we want to challenge.

Your Issues paper (p.5) says 

“…Through the Australia Council for the Arts (Australia Council), the Australian Government invested almost $17.4 million in 2019‑20 to support Aboriginal and Torres Strait Islander artists…”.

No such figure is in the National Indigenous Visual Arts Action Plan 2021-2025.

In fact, the Action Plan did not or could not specify what is spent on IVA outside of art centres. 

The AAAA is concerned that the Australia Council figure is for all ATSI artists, not just ATSI visual artists.  It goes without saying that ATSI arts is far larger than just ATSI visual arts.

Questions the AAAA wants the study to answer include:

· How much of the $17.4 million is for Indigenous visual artists?  

· What portion is going to independent artists to support their arts practices and specific initiatives associated with them?

· What is going to initiatives supporting art centres, art centre artists and specific initiatives associated with them?  

· How is funding being used against supply of materials, paints, canvases and other material/operations costs vs. development of artists, skills development, supply chain, market readiness, pipeline developments and future sales. 

· What is going to Indigenous visual arts promotion in general?

· How much, if any, relates to Aust Council admin costs?  A split needs to be provided between monies actually reaching ATSI arts practitioners and that being used to fund Australia Council administration costs, much the same as the breakout of IVAIS funding allows analysis and understanding of what is going to central co-ordination bodies and what reaches the art centres themselves

3.1.  How effective are government investments in independent artists and artists working with art centres, such as grant funding programs administered by the Australia Council and State Governments? 

Long-term government funding of art centres has been reasonably effective, but it is time to grow that success.

It is a different story for Indigenous visual artists trying to make a living outside the funded art centre model.  Investment in Australia’s independent Indigenous visual artists is close to absent when compared to art centres.

If Australia wants to maximise Indigenous visual art market growth, it will find ways to overcome that self-defeating imbalance. 

AAAA covers this ground in detail in: 

Our November 2020 to the ongoing House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry.

See in particular, “Changing the Grant Landscape” at p.8, and “A client focused, more responsive Australia Council” at p.12 - p.14.

and in 

Our December 2020 Response to the Commonwealth Government’s Consultation Paper - Growing the Indigenous Visual Arts Industry.

AAAA appreciates that art centre funding reflects a complex mix of policy objectives. Art centre funding is both social policy and economic policy. Art centres are an exercise in strengthening communal well-being, not just income.

AAAA does not see these as ‘either/or’ choices. The social objectives are fundamental, and correctly regarded as working.

There are nevertheless many art centres ready to grow or capable of growing their quality and expand their access to bigger customer demand.

How could selling more higher-quality, higher-value visual art to more customers undermine the current social policy success? 

How could more income for art centres do anything except benefit everyone?

Improved growth of an ethical Indigenous visual art sector is universally applauded as the right thing for Australia to aim for.

A necessary element will be to improve the efficiency and effectiveness of art centre funding.

3.2 How effective are State Govt and Australia Council?

· We need to state up front that AAAA artist members are generally highly critical of the Australia Council, its staff, and its approach to independent artists.  They do not believe that it is operating in a manner which is artist centric.  Artists are also concerned that the Australia Council approach to IVA is not designed with the needs, capabilities, and skills of the artist in mind to best deliver the solutions artists need.  

· AAAA offers the study the opportunity to speak with artists direct on this matter, including AAAA Artist Directors, former Artist Directors and Artist Members

· We direct the study to our submissions to the current House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry, “Changing the Grant Landscape” at p.8, and “A client focused, more responsive Australia Council” at p.’s12-14.
· No agency for change, policy, or complaints-handling exist for independent artists, creating a siloed, uncoordinated arena of frustration and inaction or handballing to other departments and agencies creating tiredness for artists who then give up on critical issues faced by artists and by the industry

· We ask that the study investigate the matter and recommend that independent artists require a dedicated body or dedicated and discrete department within an existing body such as the Australia Council to properly deal with their needs.   The AAAA has lobbied OFTA regarding this, particularly considering the striking lack of focus on independent artists in the Action Plan.  

AAAA is happy to meet with the study to discuss the AAAA’s insights 

· State Govt – AAAA have no insights but contend that if our suggestion below is put in place, then we have the basis to start to measure effectiveness right across the sector.  The suggestion is:

Identify the multitude of funding possibilities at various levels of government and try to understand how visibility of these possibilities can be improved for applicants; and how co-ordination and measurement can be improved

Effectiveness of IVAIS Program

· See our email dated 21 October 2021 to the PC regarding the efficacy of IVAIS spend administered by OFTA.  

· The AAAA also made a number of constructive and executable suggestions in the previous submissions. See:

· Our November 2020 House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry, at p.5-12.
Our December 2020 
· The AAAA would be delighted to discuss our October email and our previous suggestions further

· The AAAA also proposes to send by separate correspondence further analyses to the Commission on matters associated with this topic 

Further comment on the role of government

· The AAAA, particularly its artist members, do not feel that copyright law gives Indigenous creators sufficient or appropriate protection for their IP, bearing in mind that their IP relates not only to their artistic creation, but to the world’s oldest living culture.  AAAA contends that it is important that the deficiencies in the current legislation and legal frameworks be dealt with, and that resource be made available to do so. AAAA would be happy to talk to the study about digital transformation, authenticity, and supply chain issues in this IP context.    

· The better protection envisaged above can come through newly created IP protections administered under IP Australia as a stand-alone protection system with features such as compliance, proof, auditing abilities, infringement, and complaints - for artists, communities, and consumers. 

· Similarly, better protections are needed around image and licensing issues, payment structuring, fake images, appropriation, and misappropriation, including commercial suppliers to consumers. 

· The Resale Royalty Act requires amendment.  Its design and implementation have had and continue to have deleterious impacts on artists and galleries.  The AAAA has provided the Minister with detailed recommendations and reasoning on amendments to the Act

· We would be happy to discuss the IP and the RRS issues further with the study and to provide the study with a copy of our recommendations as regards the Resale Royalty Act.  This work adds to the already comprehensive work in our December 2020 submission to the Action Pan paper on growing the Indigenous Visual Arts Industry, at p. 19 – 25.

3.3 How can government programs be improved?

In addition to our comments above and the detailed recommendations contained in our various submissions, we add that the key improvement would be to improve the administration of the IVAIS program, including by recognizing that the “Indigenous Visual Arts Industry” includes Indigenous artists working outside the art centre model.

The Government’s new Action Plan for growing the National Indigenous Visual Arts 2021-2025 is encouraging. It correctly defines the structure of the sector, p. 7.

The challenge is for funding administration to reflect that definition.

AAAA asks this Study to:

1. Analyze the way IVAIS has been administered, measured against:

·  IVAIS Program claims on the OFTA website, 

· Commonwealth legislation, and 

· Commonwealth Guidelines,

2. Form an opinion on the compliance of IVAIS administration with ‘the rules’,

3. Make appropriate recommendations.

Questions 4, 5, and 6   -   Authenticity

 The AAAA has spent 22 years grappling with the complex and emotive issue of ‘authenticity’.

In the last 5 years AAAA has produced 5 documents which specifically address your questions 4, 5, and 6, and 3 other documents which provide useful context: 

We enclose a link to, or attach a copy of, the relevant AAAA documents and ask that each be considered in connection with your questions:

4) What is (in)authenticity and how is it determined? 

5)  What are the effects of inauthentic arts and crafts?,and 

6) What policy options are there to address inauthentic arts and crafts?
November 2017
House of Representatives Standing Committee on Indigenous Affairs Inquiry -The growing presence of inauthentic Aboriginal and Torres Strait Islander ‘style’ art and craft products and merchandise for sale across Australia.

Submission #52

Supplementary submission #52.1

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Indigenous_Affairs/The_growing_presence_of_inauthentic_Aboriginal_and_Torres_Strait_Islander_style_art_and_craft/Submissions
December 2017
Response to Issues Paper, Museums Galleries Australia, INDIGENOUS ROADMAP PROJECT 
Museums Galleries Australia wanted to improve engagement with Indigenous people and invited AAAA to contribute to the development of a 10-year Roadmap, focusing on how Indigenous cultures and histories are represented in museums/galleries. The Issues Paper asked – what should be covered in the Roadmap, and how should associated issues be addressed.

See attachment.

February 2019

Response to National Indigenous Australians Cultural Authority, Discussion Paper.

This was submitted to the NIACA’s Interim Secretariat on behalf of AAAA’s Aboriginal Cultural Council (ACC) following ACC’s consultation with the AAAA’s artists and other Indigenous members.

It is especially relevant to your question 4.3 - Who should have authority to make judgments regarding authenticity of ATSI arts?

See attachment.

August 2019

Senate Standing Committee on Environment and Communications, Inquiry on Competition and Consumer Amendment (Prevention of Exploitation of Indigenous Cultural Expressions) Bill 2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Environment_and_Communications/IndigCulturalExpression/Submissions
Submission # 11

November 2020

House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry

See attachment  
December 2020 

Response to the Commonwealth Government’s Consultation Paper - Growing the Indigenous Visual Arts Industry.
See attachment
September 2021

The National Indigenous Australians Agency 

Response to NIAA Discussion Paper on Indigenous Skills, Engagement and Employment Program (ISEP)

See attachment.

December 2021

The National Indigenous Australians Agency

Response To NIAA Discussion Paper   New Remote Engagement Program

See attachment.

Other comments on ‘authenticity’ from an Indigenous AAAA member follow:

· authenticity has been set in a Western legal framework and context rather than a Cultural context, meaning that asserting authenticity currently is driven by industry and consumer markets as opposed to Cultural storytelling and intergenerational knowledge systems, and transfers through learnings and orality. ‘Industry to consumer’ is deciding on what is deemed authentic as against Cultural traditions and complex systems. This creates a paradox of what is real vs what is not real

· Provenance and authenticity should be determined by the creators as opposed to industry. This means if an Aboriginal and Torres Strait islander states that they are the creators, then it can be asserted that this is authentic to storytelling and traditions as opposed to industry certification

· There may be space to include geographical authenticity instead of iconography being geographically locked or recognised through certain communities only, rather than wider adoption of symbols unrelated to other community groups

· Authenticity doesn’t matter except for ‘industry to consumer’ being able to prove origins and creators.  Setting cultural context to storytelling and transferring knowledges through systems has happened for time immemorial over fire, ceremony, dance, song, yarning, roles and responsibilities and custodianships; however, it is ‘industry and consumer’ that has trouble reconciling on Cultural assets (artworks), perhaps because it looks for proof of creator, not cultural accuracies

· Cultural accuracies will become another subset of complexities that will need to be addressed

· The emphasis may shift from what is ‘real’ vs ‘what is Culturally normal practice’

· Another way to see this is or another area to explore is when a mainstream artwork comes onto the market, is there as much attention to authenticity and ‘who’ created or proof? Even the greatest of artists had ‘other’ artworks done ‘in the name of’… with understudies. Not many questions get asked about proving if they created the work even though there are no Cultural traditions over multiple generations and lore, custodianships etc

· Do the above artists also have to obtain as many permissions and requirements to ‘proving’ their artwork’s validity? Culturally loading artists to seek permissions is great but also unfair as it can be deemed as an attack on identity. Further considerations may include stolen generations and people who have recently discovered their identity and commencement of their own journey. But we also need to remember who this is for? Is this for strengthening Culture against appropriation or for consumers needing further explanation as to who and what is Indigenous? This can be seen as creating more barriers and obstacles for emerging artists and industry, which becomes an unfair burden

· Further considerations need to be given to the ‘why’ of Aboriginal art. Does it come onto the market for consumption and purchase as national identity or appreciation, or for aesthetic and décor value, or is it an extension of Culture, Cultural contexts, and nuances connecting artists and communities?  If it is ‘just a painting’ maybe authentication might not be needed, but if it is an important Cultural work maybe we need to rethink what ‘authentic’ means and looks like? A new set of questions to validate ‘why’ it is ‘authentic’ may be needed

· Perhaps it will become appropriate to include information such as ‘Culturally cleared through XX community, bound by traditional stories’

What else could be done to increase consumer awareness and demand for ethically produced art? Would further education campaigns be effective? What about labelling schemes or requirements? 

· Education and training for artists - efficiencies and business skills 

· Education for consumers 

· Education for government and corporates including:

· using Culture for benefit but which also restricts and denies access for community and artist benefit, through poor decision-making  

· using Culture and art to make sense of reconciliation 

· using Culture and art to access targeted Indigenous procurement policies (IPP) tendering requirements for spend 1-3%, and employment with little to no auditing or accountability for measured outcomes, spend or employment denies access from IPP to the targeted outcome recipients and original purpose of policies

· Placemaking by using Culture to tell stories of national identity, consulting with community groups for proprietary rights, converting into place-based identity strategies and denying equity in the storytelling.  Using stories and identity to sell ideologies of ‘connections to place’ and telling community ‘we see them and their stories’ doesn’t uplift people.

· Develop and implant ethical charters or terms of engagement with community from government and corporate, with compliance, accountability and productivity results and actions supported by reporting and a watchdog 

What are the limits of the existing intellectual property protections?  How can existing intellectual property laws be amended to improve protections for Indigenous Cultural and Intellectual Property or do we need standalone legislation?

See comments on this topic which are set out as part of question 7, but some thoughts in the meantime are:

· Need standalone policies, advocacy, agency, framework, templates

· Need protections, compliance, complaints and mitigations triggers

· All agencies need to come together to be housed under one place for Culture and arts 

· Need decentralised and non-westernised or simplified legal templates, education resources, and ‘help and call’ centres

· Need artist concierge service and ongoing training supports

Other highly relevant contributions on ‘authenticity’

AAAA invites this Study to consider another submission to the 2017 House of Representatives Standing Committee on Indigenous Affairs Inquiry -The growing presence of inauthentic Aboriginal and Torres Strait Islander ‘style’ art and craft products and merchandise for sale across Australia.

Professor Jon Altman 

Foundation Director of the Centre for Aboriginal Economic Policy Research at 

the Australian National University, Canberra

Professor Jon Altman, the Foundation Director for Aboriginal Economic Policy Research at the Australian National University addresses many matters relevant to this Study.  In particular, he does this as an independent expert who has: 

“…examined the issue of ‘authenticity’ on many occasions in the last three decades as an academic researcher advising government and its agencies, most significantly as chair of the federal review of the Aboriginal Arts and Crafts Industry in 1989 and as a consultant appointed to develop an Indigenous Arts Strategy for the NT in 2003. I have also provided submission and expert evidence to this Committee’s inquiry into Indigenous Arts and Culture in 1995 (that was not completed owing to a change in government in 1996); expert advice as a consultant in 1999 to the Aboriginal and Torres Strait Islander Commission (ATSIC) on the proposed development on a National Label of Authenticity by the National Indigenous Arts Advocacy Agency (that did not proceed); academic research for the Australian Competition and Consumer Commission (ACCC) in 2001 on trade practices issue of relevance to the Indigenous visual arts sector; and a submission in 2006 to the … Senate Inquiry into Australia’s Indigenous visual arts and craft sector. 

My recent research in this area has focused on the escalating challenges of doing Indigenous arts business in remote Australia after the Global Financial Crisis and changes to superannuation laws. I remain engaged in seeking to understand how the free market, the regulatory state and artist control can be productively mixed to ensure sound outcomes for artists.”

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Indigenous_Affairs/The_growing_presence_of_inauthentic_Aboriginal_and_Torres_Strait_Islander_style_art_and_craft/Submissions
See #118

The Report of that Inquiry is the “impetus of this study” (p.1)

The Altman submission is an excellent insight: 

· into the ‘impetus’ for the Inquiry itself, 

· on the previous attempt at a labelling system, 

· on ‘authenticity’, and,

· on the nature of the ATSI visual art markets.

As noted in the Issues paper, there have been multiple attempts dating back to the early 2000s to address and fix this matter and none have succeeded.  The reasons for failure include those set out in the Issues paper, but the study should not lose sight of the fact that ATSI people have historically been unable to agree amongst themselves and that current practices by ATSI artists in the market take a broad, broad range of approaches to the matter, further underlying the challenge of achieving conformity.  

This has and will continue to make the crafting of an overall and detailed solution extremely problematic. AAAA’s firm view, however, remains that whilst this complexity is being dealt with, the Government should proceed with employing existing legislation, as they did in the Birubi case, to stamp out a significant portion of the abuse. Please refer to AAAA’s Action Plan response, at p.10 and the Nov 2020 submission to the House of Representatives Inquiry, at p.7.
This matter is part of the scope of the Federal Govt’s Action Plan for growing the ATSI arts sector.  AAAA asks the study to recommend that a working group with appropriate and broad industry experience along with general cultural representation be established.

The AAAA would be happy to discuss with the study the wide ranging and hard-won experience embodied in this AAAA response. Formulating questions that matter to the study seems like a sensible way for the study to conduct its research in a time-effective way.

7 What issues arise in the interaction between artists and dealers
Nurturing fair and ethical dealings

Fair and ethical dealings are just that.  Characteristics one would expect to see when it comes to ATSI art are addressed in the Association’s Code of Ethics and Aboriginal Art Code.  General principles include:

· Respect for the artist and their culture

· Respect for the artist’s legal and moral rights

· Dealing with the artist honestly and openly

· Appropriate remuneration of the artist and the gallerist, art centre or dealer (“the dealer”) bearing in mind:

· Expected retail or wholesale price

· Is the artwork acquired by the dealer or consigned?

· If consigned, are advances paid against a subsequent sale?

· What level of support does the dealer provide, including materials, workspace, meals and family support?

· Is the artist also a business owner, such as in an art centre

· What funding does the dealer receive to mitigate running costs

· Reciprocal respect from the artist to the dealer

A written contract formally records expectations but cannot be mandatory for the simple reason that many ATSI artists, particularly from remote areas, do not want to enter into a written contract.  Reasons include artists being distrustful of contracts, generally because of prior experience where contracts have been used to remove freedoms to express their talent, where and with whatever dealer they choose at the time; and the simple fact that a written contract is a non-Indigenous construct. One Indigenous member commented:

Written contracts for many artists are problematic because they do not have the capabilities, resources or understanding of what is in the contracts, which leads to further exploitation. Examples of this can include contracts that have been signed by artists ascribing all copyrights over to suppliers for current and future works. Another example can be if an artist is exclusively represented, including art centres, which can severely limit their future earning capacities from other opportunities. This is a fundamental removal of self-determination and an artist’s rights to paint how, when, where, they want, and can become a restriction of trade.
Better education is needed for artists in any dealings, not just with dealers. The ‘fair’ and ‘ethical’ will come from artist/s having better resources, skills, understandings, and negotiations, including understanding of how to maximise the value of their art via ’other’ avenues including licensing, royalties, ethics and fair payment structures.

Issues with fair and ethical dealings extend well beyond the artist dealer relationship.  Based on firsthand insights from its broad member base, the Association contends that Government and corporate procurement of artworks for policies, promotional, statements, engagement remain at an all-time ethical low, and include removal of artists rights through contracts, ownerships, earning rights such as royalties and licensing, minimal payments, payments housed in a tea, sugar and flour bartering economy create exploitive behaviours.

The AAAA would be happy to help the study be put in contact with its members to discuss and explain the points above.

Ethical trade can be nurtured by an appropriately constituted, balanced and well-funded IAC, which Board and management has the necessarily diverse skill sets and broad experience together with the financial backing to play a constructive role in the industry, particularly bearing in mind the sector’s diversity.

Looking at and actioning the following would also assist: 

· Developing better advocacy skills

· Training

· Roadshows

· Trade shows

· Access to global markets

· Market education including government and corporate purchasing

· Legal and contract education

· Appropriately designed and fit for purpose IP and ICIP protections

· ACCC action and consumer law complaint follow ups. 

Other matters to do with ethics

The AAAA draws information from a broad membership base comprised of remote artists, regional and urban artists, gallerists, wholesale dealers and specialists in the souvenir sector. The gallerists and dealers include ATSI people.  As a whole, the feedback of membership, artist and dealer, regarding the prevalence of unethical behaviour is:

· unethical dealings do occur, particularly in the souvenir area, but they are not prevalent, as is often portrayed in the press or by participants with ideological agendas to pursue

· real challenges do exist for urban and regional artists, not just remote artists.
· Urban and regional artists challenges often revolve around 

· how they are represented in actuality versus their prior expectations or promises made by gallerists; and 

·  accounting for sold artworks

· Remote artist issues overwhelmingly relate to issues of remuneration and of treatment by the dealer, independent or art centre, and of unfair licensing deals.

Social media is an emerging challenge
· Remote, urban and regional artists commonly express concerns, and those concerns continue to grow, about Indigenous IP issues including inappropriate use of imagery by another Indigenous artist.  That is, matters of ethics or challenges regarding interpretations of ethics are not restricted to transactions between dealer and artist

· Artists and dealers alike are incredibly frustrated at the negative way the industry/industry participants are portrayed in the press and the political mileage often sought via these portrayals.  Common comments from artists include that non-Indigenous people, including industry participants, are setting artist against artist and artist against dealer to advance their own ideological agendas

The matter of merits and costs of amending Australian Consumer Law to deal with unfair treatment requires consideration by legal experts with a deep understanding of our diverse industry.  The AAAA can comment as follows though:  

· Elements of existing Consumer Law can already be used to deal with a significant number of issues faced.  The AAAA is frustrated that this has not been done.  Put simply, executable and affordable legal actions are being avoided while Inquiry after Inquiry looks for a golden bullet to solve everything

· The AAAA is on record in commenting that Senator Hanson-Young’s draft legislation was guilty of overreach in trying to find a solution for complex cultural issues under Consumer Law.  We question going down the same route.  We refer to our ideas on this in our previous submissions:

· see our Nov 2020 Submission to the House of Representatives, at p7

· see our Dec 2020 Response to the Government’s Growth Action Plan consultation, at p.10

· our Nov. 2017 House of Representatives Standing Committee on Indigenous Affairs Inquiry -The growing presence of inauthentic Aboriginal and Torres Strait Islander ‘style’ art and craft products and merchandise for sale across Australia.

· Our submission (#11) to the Senate Standing Committee on Environment and Communications, Inquiry on Competition and Consumer Amendment (Prevention of Exploitation of Indigenous Cultural Expressions) Bill 2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Environment_and_Communications/IndigCulturalExpression/Submissions
· The Association also notes that trying to retrofit a law set up for a very different purpose is generally unwise

· The Association expects that a suite of legislative measures reaching across consumer law, IP law and bespoke cultural legislation will ultimately be necessary.  This is in addition to an Industry Art Code governance and administration that can deliver what the industry needs (see below). 

· This legislation needs to be steered by a whole-of-industry panel which understands live needs and issues, including futureproofing ATSI arts beyond current fast-fashion trends and nationalism.  Such a panel can:

· bring the understanding of the value of what ATSI arts brings to community beyond the immediate consumption of artwork and the economics behind it.

· see proprietary rights asserted and affirmed mean community benefits from stories and identity beyond a one-time purchase. 

· see a real uplift in social and economic outcomes happen through a sense of nationalism and identity, through the story we tell about ourselves and what this means for community betterment.

The Association was a strong proponent of the so-called Alice Springs Roundtable that was initially scheduled for April 2020.  Its primary focus was to be ethics in the industry, including the role and performance of the IAC.  That roundtable was to be led by what artists wanted when it came to ethics and an industry regulator, not what the IAC, the AAAA, DesArt or any other interest group wanted.  

The reasoning was that it was time that matters of ethics be led by bottom-up feedback, suggestions, and experiences of artists, not the beliefs and prejudices of industry bodies.  

Unfortunately, Covid saw that forum cancelled.  

OFTA recently confirmed to the AAAA that there will be no replacement forum.

The AAAA believes that this is a huge mistake and that, to design the right industry body responsible for ethics, artists must lead the thinking. 
A Forum can and should take place, perhaps using digital conferencing, and become a regular event reflecting needs-based input and analysis of industry and government, NIAA, IAC etc. 

Bearing the above in mind, the AAAA has for some years called for changes to the IAC, including in board representation, the breadth of knowledge and skill sets of the Board and staff, the programs run by the IAC, the way the Code has been enforced (or not enforced, depending on the case) and of its insufficient funding.  The Association has repeatedly sought to engage with the IAC on these matters but to no avail.  The AAAA has also raised its concerns with OFTA.  No progress has been made.  

The Association is on record as supporting a mandatory code; ours is mandatory for our members.  Our issues as regards any industry mandatory code remain:

· If it to be administered by the IAC, the Association is of the opinion that fundamental changes must be made to the IAC’s governance (see above)

· For a mandatory code to have meaning, it must have the necessary funding to ensure it can be enforced. Only through enforcement can a code serve and protect artists, communities, industry and consumers.

The AAAA is not aware of any educative or advocacy initiatives of substance that have positively impacted consumer behaviour of the perception of the industry.  

Our position remains, that the place to start in successfully dealing with these issues is the artist, as was envisaged to happen in April 2020.  Meantime, the AAAA’s or anyone else’s opinion is irrelevant and the constant canvassing for opinions on the matter redundant.  

The AAAA would be happy to discuss with the PC the matters in section 7. 

8 How can the contribution arts and crafts make to remote communities be sustained?

AAAA’s ideas are canvased in all our above-listed documents. See especially:
November 2020 House of Representatives Standing Committee on Communications and the Arts - Inquiry and Report into Australia’s creative and cultural industries and institutions - The Indigenous Visual Arts Industry
December 2020 Response to the Commonwealth Government’s Consultation Paper - Growing the Indigenous Visual Arts Industry.
December 2017 Response to Issues Paper, Museums Galleries Australia, INDIGENOUS ROADMAP PROJECT 
Section 9 – Engagement - Who and How

AAAA are generally happy with the study’s engagement practice.

We note though that it isn’t always about seeking new ideas.  There is a real case for properly understanding, considering, and addressing ideas that organisations such as the AAAA have been making for some years. Otherwise, this study will go the way of tens that have come before it and be parked unread and unactioned on a shelf in parliament house.

We invite the study to take up our offers to discuss the various matters we have raised.  

At a more general level, there are long-held and deeply felt concerns over the typica consultation processes used by government agencies. An example is Q7., which states What do ‘fair’ and ‘ethical’ dealings between artists and dealers look like? The underlying implication is that the problem is between only artists and dealers and leaves behind ethical problems with consumers and procurement meaning these problems don’t even get voiced into ethical problems, rather, it is the dealers who are ‘unethical’.

Perhaps the fundamental problem is this approach to consultation. Perhaps we need to bring paper and pens to a roundtable on a regular basis to capture all problems, not just assumed problems, then go out to consultation with an industry-led committee for accountability and productivity against government policy design. Do not approach with the predetermined questions, leave blank. Begin with conversation.  Then have consultation

Conclusion
The study is entitled to wonder if the issues which AAAA asks you to focus on are the correct priorities.
Rather than simply restating our assertions, we instead extract parts of the Conclusion in the Cooperative Research Centre for Remote Economic Participation Working Paper CW010, 2013, Ninti One Limited Aboriginal and Torres Strait Islander Art Economies Project: Literature review: (at p.20)
“… the CRC-REP’s Aboriginal and Torres Strait Islander Art Economies Project has organised research that encompasses the three primary zones of activity within the sector – artists, agents and audiences. [and]… a number of findings have emerged:

 • Scope and scale of the sector: existing measures of the size of, and activity within, the sector are too narrow, variable and/or contested to provide detailed understandings of the financial forces at work.

• Remote area enterprise: … Only fragmented and limited information exists on what makes art centres ‘work’ and how they might be made more robust. 

• Art outside art centres: a growing number of artists are choosing a growing number of ways to engage with the art industry; there is no understanding of the scope, scale and motivations of this sector and its implications for existing business practices. 

 • Marketing and consumer dynamics: existing analyses of consumers are based on either auction sales or art event attendance; more detailed understanding of buyer motivation and behaviour is required and is likely to provide valuable information and resources to the sector. 

• E-commerce, licensing, and merchandising: identified as an area of potential opportunity, but with little research into, or understanding about or resources available, further investigation is urgently needed.”

AAAA contends that those research findings are totally consistent with the issues which AAAA asks the study to focus on.

A main contribution that this Study can make is to give governments confidence that a well-run and well-regulated IVA industry, which is already a good economic, Cultural and social platform, can be improved and grown to the benefit of all Australians. 

AAAA stands ready to share in that responsibility.
We hope you will invite us into the conversation and accept our offer to discuss the various issues raised in this response.
Matthew Everitt

President
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