Telecommunications
Industry

Ombudsman

11 December 2013

Access to Justice Arrangements
Productivity Commission

LB2 Collins Street East
Melbourne Vic 8003

Email: access.justice@pc.gov.au

Dear Commissioners
Productivity Commission Inquiry: Access to Justice Arrangements

Thank you for giving the Telecommunications Industry Ombudsman (TIO) the
opportunity to provide input into the Productivity Commission’s Inquiry on Access to
Justice Arrangements.

ANZOA submission to the Productivity Commission’s Inquiry

The TIO notes, and has provided input into, the Australian and New Zealand Ombudsman
Association (ANZOA) submission which is being tendered to the Productivity
Commission’s Inquiry. The ANZOA submission outlines the evolution of Ombudsman
offices in Australia and includes information about the valuable contribution made by
Ombudsman offices in the efficient and effective resolution of a substantial volume of
civil disputes.

The TIO supports the ANZOA submission, particularly in terms of the value and relevance
of the information it provides on how Ombudsman offices significantly contribute to
improving access to civil justice in Australia.

TIO submission to the Productivity Commission’s Inquiry
The TIO encloses our submission in response to the Productivity Commission’s Access to
Justice Arrangements Issues Paper. Our submission outlines:

1. an overview of the TIO
2. how we contribute to improving access to justice through our role in resolving
disputes between telecommunications consumers and service providers
3. how we contribute to improving access to justice through our other roles, namely:
e our expert and independent voice in the information we provide to industry, the
community and regulators
e our active engagement with industry, regulators and other stakeholders to
improve industry standards and practices

“... providing independent, just, informal and speedy resolution of complaints”

Telecommunications Industry Ombudsman Ltd ABN 46 057 634 787

Website: www.tio.com.au Postal address: Street address: Tel freecall*: 1800 062 058
Email: tio@tio.com.au PO Box 276 Level 3 Fax freecall*: 1800 630 614
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TTY: 1800 675 692

*calls from mobile phones may incur charges
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4. the role of internal dispute resolution mechanisms within organisations as a further
avenue for improving access to justice

5. our recommendation as to how access to justice - using informal pathways such as
industry Ombudsman schemes - can be strengthened, and

6. supporting case studies.

In summary, the TIO supports the ANZOA submission to the Productivity Commission
and trusts that the TIO submission will assist the Productivity Commission in its inquiry
into access to justice arrangements in Australia.

T you require any turther intormation, please contact Shobint Mahendra, the 110"y
anager — Policy an esearch, on

Yours sincerely

Al

Simon Cohen
Ombudsman
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Introduction

The Telecommunications Industry Ombudsman (TIO) welcomes the opportunity to comment on the
Access to Justice Arrangements Inquiry outlined in the Productivity Commission’s Issues Paper dated
16 September 2013.

Industry-based Ombudsman schemes play a key role in making Australia’s civil justice system
accessible given that most Australians attempt to resolve civil disputes through informal
mechanisms.! The TIO demonstrates this through our four roles within Australia’s
telecommunications industry:

e resolving disputes

e improving telecommunications services
e being an independent voice, and

e leading by example.

We set out in this submission the following information in support of our contribution to the
Productivity Commission’s inquiry into improving access to Australia’s civil justice system:

an overview of the TIO
how we contribute to improving access to justice through our role in resolving disputes between
telecommunications consumers and service providers
3. how we contribute to improving access to justice through our other roles, namely:
e our expert and independent voice in the information we provide to industry, the community
and regulators
e our active engagement with industry, regulators and other stakeholders to improve industry
standards and practices
4. the role of internal dispute resolution mechanisms within organisations as a further avenue for
improving access to justice
5. our recommendation as to how access to justice — using informal pathways such as industry
Ombudsman schemes — can be strengthened, and
6. supporting case studies in Appendix A.

! Productivity Commission, Access to Justice Arrangements Issues Paper (2013), accessed on 10 October 2013 at
http://www.pc.gov.au/ data/assets/pdf file/0006/128085/access-justice-issues.pdf, page 3.
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Part 1: About the TIO

Background

The Telecommunications Industry Ombudsman (TIO) is authorised under Part 6 of the
Telecommunications (Consumer Protection and Service Standards) Act 1999 (the TCPSS Act) to
provide a free and independent dispute resolution service for small business and residential
consumers in Australia who have a complaint about their telecommunications services.

We aim to resolve these complaints quickly in a fair, independent and informal way, having regard
not only to the law and to good industry practice, but also to what is fair and reasonable in all the
circumstances. Before the TIO becomes involved in a complaint, we ask if the consumer has given
the service provider an opportunity to consider the complaint.

The TIO is guided by and is committed to the principles of accessibility, independence, fairness,
accountability, efficiency and effectiveness as set out in the Benchmarks for Industry based

Customer Dispute Resolution Schemes (the Benchmarks).

Established in 1993, the TIO has proven to be an essential component of the consumer protection
regime within the telecommunications industry. We help thousands of consumers each year resolve
complaints with their telecommunications service providers at no cost to the consumer. We also
help many service providers who are members of the TIO Scheme improve their complaint handling
skills, processes and procedures to provide better outcomes for their customers.

Functions and powers
The specific powers and functions of the TIO are drawn from a number of different sources,
including:

e the TCPSS Act, which provides the legislative basis for the TIO’s existence and gives us the
power to investigate, make determinations and give directions on complaints about
telecommunications services by the end users of those services. This Act also requires each
carrier and all eligible carriage service providers to become members of, and comply with, the
TIO Scheme.

e the Telecommunications Act 1997, which enables the Ombudsman to have functions and
powers conferred upon him or her by Industry Codes that are registered with the Australian
Communications and Media Authority (the ACMA). Where we have accepted conferral of power
under a particular registered Industry Code, we have the power to receive, investigate, facilitate
the resolution of, make determinations and report on complaints by consumers about matters
arising under that Industry Code.

e the Telecommunications Act 1997, together with the Telecommunications (Low Impact
Facilities) Determination 1997 and the Telecommunications Code of Practice 1997, which give us
the power to handle objections from owners/occupiers about land entry, installation of low
impact facilities and maintenance activities by carriers.

e the TIO Memorandum and Articles of Association, which establishes TIO Limited as a public

company limited by guarantee that is funded by its Members. It also enables the creation and
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amendment of the TIO Constitution and binds the TIO and its Members to the terms of the TIO
Constitution®.

e the TIO Constitution, which sets out the jurisdiction, powers and functions of the Ombudsman.

It also sets out the criteria for the investigation of systemic issues, describes the responsibilities
of the TIO Council and Board, and specifies which of the Ombudsman’s powers can be
delegated to TIO staff.

Commitment to the Benchmarks

The Benchmarks have an integral role at the TIO and guide a range of our operational activities®. We
briefly outline below the way the TIO employs the Benchmarks in our daily operations, complaint
handling and resolution.

Accessibility
We continue to improve the awareness of and accessibility to our office.

Two years ago, we introduced a new, more user-friendly website that has seen an increasing
number of consumers report their complaints to the TIO using the online channel. During periods of
high demand, our website attracts more than 3,500 visitors daily; it is a critical entry point to our
office.

To ensure we are as accessible as possible to consumers with different needs, we make our services
available by telephone, online, email, mail, in person, by teletypewriter machine, and through an
interpreter service. Following targeted awareness raising activities among cultural intermediaries,
we have seen increases in the number of consumers accessing our office through the interpreter
service. Importantly, there is no monetary cost to the consumer, including when they submit a
complaint through the interpreter service.

Enhanced awareness of the TIO within the community remains a focus of our three-year strategy,
which includes initiatives to increase outreach activities targeting young people and Indigenous
communities and to improve our online presence and accessibility. We ensure our Qutreach
program is a robust one, and reaches out to as many different communities as possible —in 2012-13
we attended or participated in 72 different outreach events®. Our Outreach program helps us raise
awareness about how we can help resolve complaints between consumers or small businesses and
their telecommunications providers.

Some examples of how we improve awareness of and access to the TIO include:

e strengthening networks with Indigenous consumers including remote communities, and
agencies working with Indigenous consumers

o working with staff from agencies representing people with disabilities to develop a new disability
action plan

e providing information factsheets on the TIO’s website in 31 languages other than English

2 See clauses 12.13 and 12.14 of the TIO Articles of Association.

*We recently highlighted our application of the Benchmarks in our May 2013 submission to the Commonwealth Consumer
Affairs Advisory Council’s (CCAAC) Review of the Benchmarks for Industry-based Customer Dispute Resolution Schemes.

* See TIO Annual Report 2012-13 at http://annualreport.tio.com.au/engagement/equitable-access.
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e for the cost of a local call, consumers who speak another language can use the Translating and
Interpreting Service (TIS) to raise their telecommunications dispute with the TIO

e consumers who are deaf or have a hearing or speech impediment may contact the TIO through
the National Relay Service and Teletypewriter, and

e designing the TIO’s website according to Web Content Accessibility Guidelines (WCAG) 2.0 to
make the information accessible to the widest range of people.

The results of our September 2012 consumer awareness survey indicates that consumer awareness
of the TIO has doubled — with 33 per cent unaided awareness and 57 per cent aided awareness in
2012 compared to 15 per cent unaided awareness and 36 per cent aided awareness in 2008°.

Independence
Independence is critical to an Ombudsman office and is a fundamental benchmark for the TIO.

Our staff are not answerable to, or selected by, scheme members. The Ombudsman does receive
advice and guidance on the TIO's policy approach to handling complaints from the TIO Council,
which comprises a balance of industry and consumer representatives.

The TIO is funded by the carriers and carriage service providers that are required to be TIO
members. Fees are levied only against those companies about which the TIO receives complaints,
and on the basis of the number of complaints registered (volume related costs) and a proportionate
share of overhead costs (operating costs), capital expenditure or special levies.

Our funding model is transparent, ensures that consumers do not have to pay to access our services,
and charges service providers proportionally for the complaints we receive from their customers.
Importantly, the fees the TIO charges reflect the cost of the services we deliver and we operate on a
not-for-profit basis. There is therefore no element of penalty or fine for participating organisations.

Additional safeguards for our independence lie in the regular review of the TIO Scheme. Clause 19 of
the TIO Articles of Association requires the TIO Board to commission the regular review of the TIO
Scheme every three years. A proposed amendment to the TCPSS Act® will introduce new

requirements for the regular and independent review of the TIO every five years, and to make public
those reviews and the responses by the TIO. These proposed amendments are the result of the
recommendations in the Department of Communications’ Reform of the Telecommunications

Industry Ombudsman report May 2012.

The TIO has been the subject of and independently undertaken a number reviews in recent years.
These reviews have either been part of a wider telecommunications focus on specific areas, or a
targeted assessment of the TIO and its operations. They include:

e KPMG Review of the Telecommunications Industry Ombudsman Scheme - Summary (June 2011)

e ACMA’s Reconnecting the Customer Report — September 2011 (see Chapter 9)

> See the results of the TIO Consumer Awareness Survey 2012 published in the February 2013 TIO Talks and on the TIO
website at http://www.tio.com.au/publications/blog/consumer-awareness-of-tio-at-all-time-high.

® See Telecommunications Legislation Amendment (Consumer Protection) Bill 2013 — lapsed when Parliament was
prorogued in September 2013, although we understand that this Bill is to be proceeded in the forthcoming session of
Parliament in November 2013.
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e Reform of the Telecommunications Industry Ombudsman Scheme - Report (May 2012) (see also

the TIO responses to this report in our September 2012 and May 2013 submissions).

The TIO is accountable to all stakeholders within the telecommunications industry and as such, we
take our responsibilities in relation to best practice and continuous improvement seriously. We have
implemented or are in the process of implementing the recommendations that have been made as
part of these reviews, including’:

e the proposed move to a unitary governance structure

e changes to our jurisdiction

e improved systemic investigation procedures

e improved reporting of TIO complaint statistics, and

e changes to our complaint handling procedures when dealing with non-compliant behaviour by
telecommunications providers.

Fairness
Transparent and fair decision-making is central to our role.

We achieve this through publishing clear and transparent Complaint Handling Procedures (CHPs)

which outline how we deal with complaints, and set expectations around timeframes involved. The
CHPs provide a summary and framework of the methods the TIO uses when receiving, classifying,
handling, investigating, and resolving complaints.

Where a consumer or participating organisation believes that we have not followed the CHPs during
the handling of a complaint, they have the option to ask for the complaint to be reviewed. This is a
critical aspect of applying the principles of procedural fairness named as a key practice in the
fairness Benchmark.

We also publish Position Statements which outline our view on resolving particular types of

complaints. TIO investigations staff frequently use and refer to Position Statements to give
consumers and service providers an insight into the types of information we consider relevant in a
particular complaint and the likely outcome we would consider fair and reasonable. Position
Statements cover all main complaint types including billing and payments, credit management,
contracts, connection and faults, and privacy.

Accountability
We report on the substantial number of consumer complaints that we receive each year, in a clear
and informative way.

In our online annual report we inform stakeholders not only of the volume of complaints we have

received, but also the extent to which the TIO is required to conciliate or investigate those
complaints. We also provide case studies about matters we have handled that give participating
organisations, regulators and other community stakeholders good visibility of the types of
complaints we deal with each day.

7 See TIO responses to the Department of Communications’ Reform of the Telecommunications Industry Ombudsman
report May 2012 in our September 2012 and May 2013 submissions.
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As well as our annual report, we provide the community with visibility of complaints data in our
quarterly TIO Talks publication.

We also provide a comprehensive suite of monthly reports to assist service providers to identify key
drivers and complaint trends that may require their attention. In addition, we give our key
stakeholders — the ACMA, the Australian Competition and Consumer Commission (ACCC),
Communications Alliance (CA) and the Australian Communications Consumer Action Network
(ACCAN) — de-identified data about our complaints each month to keep them informed about key
complaint trends in the telecommunications industry.

Looking ahead, the TIO has as one of its strategic objectives the review of all published information
to ensure that we are providing the most useful and informative material we can.

Efficiency
The processes we have in place ensure that we are delivering as efficient a service as possible, for
both consumers and telecommunications providers.

We recognise the importance of resolving complaints quickly and effectively and, to this end, we
have established timeframes for participating organisations to respond to, and resolve, individual
complaints. Each year, we report on our performance in meeting these timeframes®.

The bulk of consumer complaints to our office are resolved at the first or ‘referral’ stage of the
complaints handling process, within ten business days. For matters that cannot be resolved through
this referral process, we have a conciliation process in order that matters can be dealt with more
informally and speedily. The response from both consumers and service providers about our
conciliation process has been extremely positive®’.

Efficiency can also be achieved in other areas such as identifying systemic issues and not just
focusing on discrete consumer complaints. We regard the early identification of and intervention in,
systemic issues as delivering real benefits for consumers and service providers. Where the TIO can
identify systems or process issues at an early stage and engage with the provider to discuss a
resolution, our experience is that it leads to improved outcomes for consumers and fewer
complaints™.

Effectiveness
We continue to regularly review and make changes to our functions and powers to ensure we can
deal with the vast majority of complaints that we receive.

In the past three years, we have instituted substantial changes to our monetary limits. We increased
the Ombudsman’s power to make binding decisions in individual complaints from $10,000 to
$30,000 (May 2011) to $50,000 (July 2012) and increased the power to make recommendations
from $50,000 to $85,000 (May 2011) to $100,000 (July 2012)**. The monetary limits to our powers to
make binding decisions or recommendations do not however, limit our ability to resolve — through

8 See our performance measures reported in the TIO’s Annual Report 2012-13.

® See consumer and provider satisfaction with the TIO reported in the TIO’s Annual Report 2012-13.
¥ see our systemic issues report in the TIO’s Annual Report 2012-13.

' See TIO Media Release dated 28 June 2012.
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our referral, conciliation and investigation processes — complaints that involve amounts in excess of
these monetary limits.

On 1 July 2013, we implemented another change to our jurisdiction by increasing the time limits for
when consumers and small businesses can bring complaints to us'2. Consumers can now make
complaints about issues that they became aware of up to two years before contacting the TIO, up
from one year. The Ombudsman will also have the discretion to investigate complaints that
consumers became aware of up to six years before contacting the TIO, up from two years.

The changes mean that the TIO has substantially increased its scope to deal with complaints from
consumers who have been trying unsuccessfully to resolve matters privately, and with their service
providers, for long periods of time.

Both the changes in respect of monetary limits and time limits were prompted by the changing
nature of complaints that we receive each year.

Part 2: Resolving telecommunications disputes

Resolving disputes is our primary role
As an Industry based Ombudsman scheme, we contribute to improving access to justice by offering
consumers an alternative and informal dispute resolution pathway.

Our primary role is to resolve telecommunications disputes in an accessible, independent, fair,
efficient, responsive and effective way. We do this by offering a high quality dispute resolution
service that has kept pace with the evolving and fast changing nature of the telecommunications
industry.

Details of our dispute resolution service are outlined below.

Demographic information
We receive and resolve a wide range of disputes between residential and small business consumers
and their telecommunications service providers.

Our approach to limiting our services to small business and residential consumer complaints rests on
the premise that small business consumers, like residential consumers, are less likely to have the
resources necessary to pursue a grievance through the formal legal system. As such, small
businesses with telecommunications complaints require access to the TIO in its role as an
independent and free external dispute resolution scheme™.

As indicated in Table 1, individual consumers form the majority of the consumers who complain to
the TIO — around 88 per cent in 2012-13. Small business consumers on the other hand, make up 11.6
per cent of consumers who complained to the TIO in 2012-13, compared to 7.7 per cent in 2008-09.

12 See TIO Media Release dated 1 July 2013.
3 We take a flexible approach to the criteria we use to define what is a small business. These criteria include the number of

employees of the small business (generally 20 employees or less, or goods manufacturing businesses with fewer than 100
employees); annual turnover (less than $3 million per year); the nature of the business, and if it is typically small or not-for-
profit; the way the business is structured or managed; and the issue in dispute: see TIO website at
http://www.tio.com.au/consumers/small-businesses).
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Although many consumers who use our services are from major cities and urban areas, we also help
consumers who live in regional and remote areas in Australia. As shown in Table 2, 71.9 per cent of
new complaints received by the TIO in 2012-13 were from consumers in major cities and urban
areas, with close to 20 per cent from consumers in regional and remote areas.

At the end of 2012-13, 1,360 service providers were TIO members. During the year, 187 new service
providers joined the TIO and 48 service providers departed the TIO. As indicated in Table 3, most
telecommunications service providers who are TIO members offer telephone only, internet only or
both telephone and internet services. The majority of new complaints to the TIO are about
telephone or internet services offered by the top 10 telecommunications providers.

Table 1: Distribution of new complaints by consumer type 2012-13

Residential consumers 88.10%
Small businesses 11.60%
Others (charities, not-for-profits) 0.30%
Major cities or urban areas 71.9%
Regional areas (inner and outer regional) 18.8%
Remote and very remote areas 0.9%

Not disclosed 8.4%

Telephone and internet providers 52.1%
Internet providers only 28.8%
Telephone providers only 14.1%
Others 5.0%

Volume of disputes received
Our ability to resolve a high volume of disputes received each year is an important indication of how
the TIO increases access to justice.

We are the busiest Industry based Ombudsman’s office in Australia — we receive thousands of calls
and emails each week and record more than 150,000 new complaints each year™.

When a consumer — residential or small business — contacts us about an expression of grievance or
dissatisfaction about a matter within the TIO’s jurisdiction that the service provider has had an
opportunity to consider, we record this as a ‘new complaint’.

The TIO recorded and handled around 158,652 new complaints from small business and residential
consumers in 2012-13. This compares with 193,702 new complaints recorded in 2011-12 and
197,682 in 2010-11. After a record increase of 47.5 per cent in new complaints received in 2008-09
(compared to 2007-08) and a further increase of 17.8 per cent in 2010-11 (compared to 2009-10),

" New complaints’ are predominantly Level 1 matters. The TIO refers these matters to the relevant telephone or internet
company for a final opportunity to resolve them directly with the consumer. See TIO Annual Report 2012-13 for more
information.
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we have more recently seen an 18 per cent decrease in new complaints in 2012-13 compared to the
previous year.

Graph 1 highlights the number of new complaints received by the TIO over the past six years by
service type — internet, landline, mobile, and mobile premium services.

Graph 1: New complaints by service type
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More information about TIO complaints statistics is available in our Annual Report 2012-13.

Dispute resolution methods used
We use a range of dispute resolution methods that are accessible, flexible, easy to use and
appropriate for the complexity of the telecommunications disputes that we handle.

For most complaints we receive, we establish the issues in dispute and the resolution sought, and
then refer the consumer or small business to a designated point of contact at the relevant telephone
or internet service provider. The provider is given a final opportunity to resolve the matter directly
with the consumer, without the TIO’s direct involvement. More than 80 per cent of complaints we
receive each year are finalised at this stage of the process. A survey of consumers in March 2013 and
June 2013 indicated high levels of satisfaction with the TIO’s handling of the complaint under the
referral process — at 96 per cent and 86 per cent respectively (see Table 6 below).

Where the consumer and service provider do not reach an agreement at this early stage, the TIO
becomes more directly involved by seeking to conciliate an agreed resolution between the parties.
As indicated in Table 4, around 10 per cent of complaints (or more than 15,000 matters in 2012-13)
are finalised using this conciliation process. A survey of consumers in March 2013 and June 2013
indicated high levels of satisfaction with the TIO’s handling of the complaint under our conciliation
process — at 95 per cent and 93 per cent respectively (see Table 7 below). A survey of service
providers in May 2013 also indicated high levels