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Dear Sir/Madam

Submission on Issues Paper - Strengthening Economic Relations between Australia and New Zealand
I append my Sydney Law School Research Paper, updated October 2011 from an international economic law conference held in Wellington, which has been shortened and somewhat further updated as a chapter in a Routledge book co-edited by Prof Susy Frankel and Meredith Kolsky-Lewis at VUW. My paper deals with many topics raised by your Issues Paper, arguing that lessons from the Trans-Tasman context can be useful also for the wider Asia-Pacific region, including the need to promote economic integration that is:

1. deeper and broader (addressing matters traditionally conceived as “behind-the-border” matters not amenable to Free Trade Agreements); 

2. but also ‘fairer’ (including more scope for regulatory safeguards).
My paper and Abstract are also available online as follows:

Nottage, Luke R., Asia-Pacific Regional Architecture and Consumer Product Safety Regulation for a Post-FTA Era (October 4, 2011). Sydney Law School Research Paper No. 09/125. Available at SSRN: http://ssrn.com/abstract=1509810
Abstract:      
Imagine a transnational regime with these institutional features: 
• Virtually free trade in goods and services, including a "mutual recognition" system whereby compliance with regulatory requirements in one jurisdiction (such as qualifications to practice law or requirements when offering securities) basically means exemption from compliance with regulations in the other jurisdiction. And for sensitive areas, such as food safety, there is a trans-national regulator. 
• Virtually free movement of capital, underpinned by private sector and governmental initiatives. 
• Free movement of people, with permanent residence available to nationals from the other jurisdiction - not tied to securing employment. 
• Treaties for regulatory cooperation, simple enforcement of judgments (a court ruling in one jurisdiction being treated virtually identically to a ruling of a local court), and to avoid double taxation (including a system for taxpayer-initiated arbitration among the member states). 
• Government commitment to harmonising business law more widely, for example for consumer and competition law. 

No, this is not necessarily the European Union (EU). These aspects characterise the Trans-Tasman framework built up between Australia and New Zealand, particularly over the last two decades. Sometimes this has been achieved through treaties (binding in international law), sometimes in softer ways (such as parallel legislation in each country), and sometimes even through unilateral abrogation of national sovereignty. Both countries are also now actively pursuing bilateral and now some regional Free Trade Agreements (FTAs), especially in the Asia-Pacific. So can these Trans-Tasman initiatives, and perhaps even some EU developments, provide a template for true “Asia Pacific Community” (beyond what Australian Prime Minister Kevin Rudd apparently has in mind) or an “East Asian Community” (as suggested by the new Japanese PM, Yukio Hatoyama)? 

More generally, the Global Financial Crisis (GFC) is generating a reorientation of burgeoning Asia-Pacific production chains towards exports within the region, in conjunction with a reassessment of market liberalisation policies themselves. In light also of the limited economic benefits of bilateral and even regional Free Trade Agreements, compared to multilateral initiatives, we should be looking for ways to promote additional “free but fair” movement of capital, people, services and goods throughout our region. Collaboration in regulating consumer product safety, financial markets, environmental protection, labour standards and investment regimes are only some of many possibilities explored in this paper. A more holistic, systematic and balanced approach to negotiating true Economic Partnership Agreements (EPAs) would assist not only Australia and New Zealand, but also partner countries that are already erecting new socio-economic regional architecture.

***

I hope some of these arguments and examples are useful for your project.

Luke Nottage
Asia-Pacific Regional Architecture and Consumer Product Safety Regulation beyond Free Trade Agreements*
Dr Luke Nottage

I. Introduction: Beyond FTAs

More and more countries are entering into bilateral Free Trading Agreements (FTAs), including now throughout the Asia-Pacific region.
 This was not such a problem when the world economy was growing, but it and the multilateral WTO regime are now in crisis. Inefficient ‘trade diversion’ is likely even if bilateral FTA partners begin to connect up under regional FTAs, as under the recent ASEAN-Australian-NZ Free Trade Agreement (AANZFTA). This is because greater liberalisation already achieved between bilateral FTA partners tends to be preserved under such regional agreements.
 And burgeoning FTAs diminish the incentives for national governments to press for a new multilateral system.

Some therefore call for a ‘crisis Round’ to try to revive the system, but that seems unlikely.
 Another impediment is that the persuasiveness of conventional economic models, and market forces as the best way to maximise socio-economic growth, are under broader threat in the wake of the Global Financial Crisis (GFC) and the world economy.
 

We need now a fundamental reassessment of the roles and potential of FTAs, compared to other arrangements, in advancing sustainable socio-economic integration among states. One possible response is the ‘back to the future’ agenda proposed by Australia’s Productivity Commission in its December 2010 Research Report and largely adopted by the April 2011 ‘Gillard Government Trade Policy Statement’.
 Concerned about trade diversion, domestic interest group lobbying and other inefficiencies resulting from the negotiation of bilateral and regional FTAs, this approach urges much greater emphasis on multilateral or even unilateral liberalization initiatives. It is also skeptical about attempts to build into FTAs greater protections for labour standards or environmental protection, preferring that these be dealt by governments through separate mechanisms. But this approach is can be criticized as unrealistic both by free trade advocates, given the persistent blockage in the WTO Doha Round,
 and by those harbouring grave doubts about laissez-faire approaches to economic affairs particularly in the wake of the GFC.

A second approach involves blowing cold on FTAs as well, but also the entire free trade regime epitomized by the existing WTO system. On this view, trade agreements should not incorporate protections for workers, the environment, consumers or indigenous people because those protections instead should prevail over the economic rights promoted by trade agreements. In other words, the discourse and values of human rights simply cannot be reconciled with – and should not be subjected to – the discourse and values of economics and free trade.

Yet there exists a plausible ‘third way’ forward. A starting point is to accept that many FTAs may indeed be sub-optimal from an narrow economic perspective, but to view that as a price to pay to secure some further expansion in ‘free trade’. The next step is to consider the incorporation of more protections and safeguards into future trade agreements, or other measures to promote elements of ‘fair trade’ in parallel with FTAs, as involving a different trade-off. That is, even if this risks further diminishing economic gains from free trade, such innovations can help enhance the acceptability and legitimacy of FTAs or other instruments for economic integration, particularly in a post-GFC era characterized by growing concern to effect simultaneous improvements in transnational governance mechanisms.

Indeed, many economists might well agree that if politicians, government officials and an increasingly broad array of stakeholders are increasingly investing so much time and resources in negotiating various FTAs anyway, the additional marginal costs involved in agreeing on some further matters – not hitherto found within or alongside conventional FTAs – may be quite minimal. Those costs anyway could be outweighed by marginal benefits, in the form of reductions in a variety of transaction costs currently incurred in managing risks in cross-border trade and investment.
 Legal practitioners do tend to be more aware of those costs and risks than governments and businesspeople. But they also generally recognise many values other than those reflected in cost-benefit analysis, such as participation rights or maintaining the coherence and overall integrity of a regulatory system. Such considerations provide another justification for expanding the scope of FTAs in novel ways, or for enhancing governance mechanisms alongside them.

In striving to balance free and fair trade nowadays, a rough analogy would be the ways in which the European Union (EU) has evolved so it is not just an economic community. Despite – or perhaps because of – the steady expansion of EU membership, it has addressed ‘fair trade’ concerns about regulatory safeguards, democratic legitimacy and accountability, alongside its original core objectives of ‘free movement’ in people, capital, goods and services.
 The EU has achieved this over many decades, often by trial-and-error and in a variety of ways, ranging from core or additional treaties, diverse European law harmonisation measures, through to ‘soft law’ initiatives.

This analogy is starting to seem more plausible for the Asia-Pacific region, for three main reasons.
 First, although our region does remain very diverse in terms of social and legal or political systems,
 economic integration has burgeoned since the 1980s and will intensify even further as pan-Asian production networks have been forced to turn away from European and US markets, harder hit by the GFC than major Asian economies.
 The ‘diversity gap’ is narrowing significantly as the EU itself expands and becomes more diverse, at least when compared to the more developed democracies of East Asia, Australia and New Zealand. The EU itself has developed various mechanisms to preserve degrees of national sovereignty and to acknowledge the interests of sub-groups within Europe. Political, economic and ideological convergence does remain higher in East Asia compared to even the expanded EU, but convergence has been growing in parallel with longer-standing economic ‘regionalisation’. Even large differences can also be addressed through careful institutional design of representation in common institutions, for example, and it can also be argued that such initiatives would feed back into further convergence in Asia – as seems to have occurred in Europe.

Secondly, the GFC has intensified debate about the pros and cons of more limited political ‘regionalism’ in Asia compared to other parts of the world. The then Prime Ministers of Australia and Japan have called, respectively, for a new ‘Asia Pacific Community’ (2008) or ‘East Asian Community’ (2009) that would go beyond existing regional architecture. Former PM Hatoyama was also more forthright about the potential for at least some institutional innovation based on the EU experience.
 Former PM Kevin Rudd, now serving as Australia’s Foreign Minister, argues that his own proposals continue to find resonance among regional leaders. He points to the strengthening of the ‘G-20’ forum for (mostly macro-) economic policy coordination, with its strong representation from Asia-Pacific states compared to the earlier ‘G-7’ forum. Rudd also welcomes the USA and Russia becoming members of the East Asia Summit. Nonetheless, the roles of these forums and other regional institutions or arrangements remain a major topic of discussion.

Thirdly, throughout the region following the GFC, considerable distrust has re-emerged about leaving socio-economic ordering to outright market fundamentalism. Former PM Rudd consistently protested about the excesses of market fundamentalism, although for example this did not seem to directly influence the reforms to consumer protection legislation enacted in Australia over 2009-2010 – aspects of which are also likely to be followed in New Zealand.
 Such views underpinned his electoral victory in 2007 (although a wind-back of labour market deregulation was a much higher profile issue), but also former PM Hatoyama’s election victory in Japan in 2008. The latter’s administration and its successor intensified measures to promote consumer rights and product safety regulation, while continuing to actively promote both the WTO system and bilateral or regional FTAs.
 

More generally, the former EU Commissioner and now WTO Director-General, Pascal Lamy, has long pointed out that both East Asia and the EU share an appreciation not only of diversity, but also the need to balance free markets with other social and political values.
 This approach is most obvious and expressly stated within the foundational documents and actual practices of ASEAN, the ‘Association of South East Asian Nations’ established in 1967 and formalized by a Charter in 2003. It is reflected, for example, in the ‘regionalized governance’ approach of the ASEAN Comprehensive Investment Agreement signed in 2009.
 Alongside a commitment to establish an ‘ASEAN Economic Community’ by 2015 involving liberalization of capital, goods and services, and (skilled) labour – albeit at differential rates for member states – ASEAN has also established a human rights mechanism to promote its ‘political’ and ‘socio-economic’ community aspects pursuant to the Charter.
 With ASEAN as one catalyst, a similar hybrid or multi-track approach to enhancing regional integration may well emerge in North-East Asia as well, with over four times the economic scope of South-East Asia but traditionally a greater ‘organization gap’ in terms of formal inter-state . China itself has combined economic liberalisation with distinctly socialist socio-political ideology, while developing increasingly strong and varied ‘transgovernmentalist’ links alongside burgeoning economic relations with Korea and Japan.
   

This chapter therefore outlines some possibilities for deeper and broader economic integration in the Asia-Pacific that simultaneously incorporates regulatory safeguards and other governance mechanisms aimed at meeting the new expectations about sustainability and legitimacy characterizing our brave new ‘post-GFC’ world. These innovations may be built into FTAs or negotiated out alongside them, but this needs to be done in a more concerted and comprehensive manner. The EU can provide important pointers even though it cannot offer a precise ‘model’, and despite the fact that Europe is itself facing another round of serious economic and governance problems in 2011.
 Asian (and indeed Australian) leaders and commentators have traditionally been reluctant to compare and examine developments in European integration; but this attitude has been diminishing in recent years, as illustrated by the ASEAN initiatives and proposals for an Asia-Pacific or East Asian Community.
 

Particularly suggestive are integration mechanisms that involve greater ‘inter-governmentalism’, rather than the ‘supranationalism’ associated with the EU nowadays, as the former permits more scope to preserve the national sovereignty interests long emphasised in the Asian region.
 Interestingly, in the Trans-Tasman context discussed further below, free movement in goods, services and capital has been promoted by FTAs, but additional economic integration between Australia and New Zealand has been achieved through mutual recognition regimes and arrangements for the free movement of people that rely on an even softer inter-governmentalist mechanism – parallel legislation in both countries. These and other aspects of this bilateral relationship may well come to influence other Asia-Pacific states,
 by illustrating alternative pathways towards more sustainable economic integration that could seem less threatening to ‘Euro-skeptics’ in this region.

Part II below therefore explains existing and potential options for promoting ‘free but fair’ movements of capital, people and services in the Asia-Pacific region, including a focus on recent relations between Australia and New Zealand. Part III addresses free movement of consumer goods combined with ‘fair’ safety regulation: the WTO backdrop, the European approach, and some Trans-Tasman and Asia-Pacific developments.
 Part IV concludes that such initiatives to marry liberalisation with contemporary public interest concerns are essential to sustainable development in the Asia-Pacific region – and hence, potentially, to reinvigorating the multilateral order.

II.
Free but Fair Movement of Capital, People and Services

Measures to facilitate free movement of capital and people per se, as opposed to services more generally, are not covered extensively by the WTO regime itself. However, all these matters are increasingly being folded into FTAs or can emerge alongside or out of them, although states need to respond to growing citizen concern that diverse public interests are reflected in these treaty regimes.

II.A
Investment Treaties

Bilateral Investment Treaties (BITs), for example, are already increasingly being transformed into Investment Chapters within FTAs.
 On a preferential basis, going beyond commitments that may be more widely available under the WTO’s General Agreement on Trade in Services (GATS), these Investment Chapters often introduce substantive liberalisations (for example, better access to certain sectors for foreign investors from FTA partner states, or higher investment thresholds before their investments need to be approved or reviewed). Investment Chapters also fold in substantive protections (such as the host state’s obligations to extend ‘fair and equitable treatment’ and not to expropriate without adequate compensation), traditionally derived instead from separate BITs. 

In addition, Investment Chapters (and BITs) increasingly provide for consent by the host state to direct arbitration claims by foreign investors, instead of them having to ask their home states to attempt a ‘diplomatic protection’ claim against the host state for interfering with the foreign investment. For many years, but highlighted in 2008 by its FTA with New Zealand, China has negotiated such full investor-state arbitration provisions in its treaties.

This development creates some actual or potential backlashes. For example, one logical consequence of greater constraint on host state discretion once the foreign investment has been allowed in, due to the higher risk of being subjected to claims directly by foreign investors, is that host states will scrutinise more carefully the investment in the first place. Treaties often preserve, for example, broad discretion for rejecting foreign investments (prior to entry or establishment) on ‘national interest’ grounds. We may already be witnessing greater invocation of such sovereign powers, for example in 2009 by Australia vis-à-vis China (although they are still negotiating an FTA and their existing BIT does not provide for investor-state arbitration). The risk then is that the home state will ‘retaliate’ after its investors are rebuffed, to send a message that it disapproves of such exercise of host state discretion. It might rebuff potential investors from the other state by invoking the same type of reserved discretion (direct ‘tit-for-tat’). Alternatively, it might find some other means to ‘punish’ the other state. That remains one possible interpretation of China’s detention of Stern Hu, an Australian citizen, after Chinese investors failed in bids for Rio Tinto and OZ Minerals earlier in 2009.
 

One way to avoid such escalation would be to elaborate criteria for ‘national interest’ and entrench them through FTAs. Yet states traditionally guard their discretion jealously in this respect, partly for domestic political reasons.
 Particularly in the aftermath of the GFC, pressures have re-emerged to fend off foreign investors.
 New Zealand’s amendment in 2008 to its FDI legislation added extra criteria for ‘public interest’, but to thwart a Canadian pension fund’s bid for Auckland Airport.
 Yet for most countries the overall long-term trajectory is likely to remain competition for FDI, albeit in more healthy and balanced form. A compromise may be restrictions on ‘national interest’ discretion extended on a bilateral basis, to preserve broader long-term relations. And regional FTAs containing such clearer criteria may allow those member states not party to a bilateral dispute to intervene at least informally, defusing tensions to preserve overall mutual benefits.

A second backlash is evident in growing concerns about investor-state arbitration provisions themselves, particularly among South American countries but also in Africa, and even now in Australia.
 Again, a new generation of investment treaties will probably need to recalibrate the balance between foreign investors and host states, to reflect contemporary trends and conceptions concerning the public interests involved. One way to achieve this is through provisions negotiated in each treaty, as in the 2008 Australia-Chile FTA.
 But another option is for arbitral institutions (in the relevant countries but also potentially further afield, for example, the International Chamber of Commerce) to elaborate more balanced Investment Arbitration Rules, and then get states to include them in treaties as at least one more option for foreign investors to invoke when claiming against the host state. At a micro-level, one major attraction would be the expectation of fewer disputes when the foreign investor seeks execution of the arbitral award. At the macro-level, such Investment Arbitration Rules would offer quite harmonised sets of up-to-date provisions tailored to the needs and expectations of a broader range of stakeholders.

Beyond the FTA or BIT itself, through side agreements it may also be possible to address specific contemporary concerns, such as restrictions on arguably legitimate environmental protection measures imposed by host states that might impact on foreign investors and hence generate arbitration claims. Similar side agreements might also be developed to enhance consumer protection and public health measures.

Already, the North American Commission for Environmental Cooperation (NACEC), established alongside the North American Free Trade Agreement (NAFTA) among Canada, Mexico and the US, points the way to resolving such tensions in the field of environmental protection. Admittedly, the NACEC does not protect domestic environmental laws from all challenges under NAFTA and its Investment Chapter. However, it includes mechanisms encouraging effective enforcement of domestic laws, at a time when nations remain reluctant to allow international institutions to scrutinise such regimes. As one analysis concludes:

The NACEC establishes the first regional environmental organisation in North America and gives it interesting, innovative mandates; it addresses environmental issues related to economic integration in more detail than any other agreement outside the European Union; and it provides new opportunities for direct public participation in its implementation. In all of these respects, the NAAEC offers lessons for other countries seeking to address shared environmental problems against a backlog of increasing economic integration – which is to say, all countries.
The NACEC has already been used as a model for bilateral agreements between Canada and Chile and between Jordan and the US, as well as a regional agreement among the US and Central American states. 

Regrettably, however, Australasia so far has lacked even this sort of first step towards a new institutionalised solution for balancing foreign investment with evolving environmental concerns. A Commission was not included in the Australia-US FTA concluded in 2004, for example. The need may have been less because both countries enforce their respective environmental laws reasonably well, compared to developing countries, and because trans-border pollution issues are minimal simply due to geography. But some features of the NACEC, such as resources to initiate reviews and monitoring or NGO participation rights, could have been usefully institutionalised even in this bilateral relationship.
 

A much softer regional framework was created through an Environment Cooperation Agreement (‘ECA’) in conjunction with the Trans-Pacific Strategic Economic Partnership agreement (the ‘TPPA’ or ‘P4’ FTA, signed in 2005 by New Zealand, Singapore, Brunei and Chile), although this FTA does not yet include an Investment Chapter.
 The side-agreement was included consistently with the ‘Framework for Integrating Environment Issues into Free Trade Agreements’ announced by the New Zealand government in 2001.
 Australia will come under pressure to commit to such a side-agreement now that it is negotiating to join the TPPA – along with the US, Malaysia, Peru and possibly Japan.
 That renegotiation allows scope for further regional institutionalisation of environmental protection policy, along the lines of the NACEC. 

In the context of the AANZFTA and Australia’s relationship with ASEAN, two Parliamentary Committees in Australia recommended in June 2009 that the government pursue environmental protection objectives within its FTAs.
 The Productivity Commission’s December 2010 report to the Australian Treasurer on future policy directions regarding FTAs recommending ‘a cautious approach to referencing core labour standards’ in trade (and investment) agreements, adopting reasoning that suggested that the Commission was also reluctant to see environmental protections built into future FTAs.
 Yet the April 2011 Gillard Government Trade Policy Statement agreed with the Commission’s Recommendation 4(a) to the extent ‘consistent with [the] approach articulated in the Statement’. The latter noted that it was continuing FTA negotiations involving Korea, Malaysia and the TPPA ‘where the inclusion of labour and environment provisions is under active consideration’, suggesting that the present Australian government is open to their inclusion provided they do not ‘constitute disguised protectionism’.

Unfortunately, the impetus and opportunity for Australia to incorporate even the softer mechanisms for inter-governmental cooperation in setting or reviewing environmental and public health protection measures is diminished by its recent policy shift regarding investor-state arbitration. The Productivity Commission had recommended that future FTAs not include such provisions if they would afford foreign investors greater rights than local investors. This left some scope to tailor and cap provisions so they could still be included in FTAs with developing countries that provided only low levels of protection to Australian investors, and the one reading of the Trade Policy Statement also seemed to allow for this policy. But recent indications are that the Gillard Government, subjected in June 2011 to its first-ever claim under an investment treaty (brought by the Hong Kong subsidiary of a tobacco company), wishes to exclude investor-state arbitration in all future treaties.
 A more balanced approach could have included, in future treaties, express exclusions for genuine public health measures adopted by the host state and/or mechanisms for joint standard-setting, along the lines of NACEC in the field of environmental protection. It may emerge given the strong push by countries like the US to include investor-state arbitration provisions in the TPPA, or if the Gillard Government loses power and a new regime reverts to Australia’s longstanding policy of including such provisions at least in treaties with developing countries.
 

II.B
Movement of People

As for free movement of people in our region, developments have been much slower and more uneven compared to free movement of capital or trade in goods and services. In particular, Australia and New Zealand have been pioneers in many respects:

There is a long history of arrangements, collectively known as the Trans-Tasman Travel Arrangement (TTTA), which allow New Zealand citizens to enter, reside and work in Australia, and Australian permanent residents to receive reciprocal access to New Zealand. These arrangements have been supplemented by the Social Security Agreement, the Reciprocal Health Agreement and the Child Support Agreement.
More recently, for example, Australia and Japan have also concluded a Social Security Agreement (in 2007).
 Experience in other regions show how important such arrangements are to promote cross-border mobility, even with FTAs or other agreements exist aimed at liberalising labour market access. Even within the EU, for example, labour mobility has remained comparatively low, despite treaty-based freedom of movement including rights of residence. But the EU has been promoting various policies to improve the situation particularly since the mid-1990s. Part of the problem recognised in Europe has been with portability of social security, health benefits and supplementary pensions.
 Another impediment has been recognition of qualifications. Only a few occupations (architects and various health care professionals) gain automatic recognition; workers in others have to apply to the host country to assess the equivalence of their qualifications.
 Interestingly, the Trans-Tasman Mutual Recognition Arrangement (TTMRA) is more ambitious, declaring mechanisms for all occupations to be equivalent so as to ‘sort out the problems after the event’.

By contrast, like the WTO’s General Agreement on Trade in Services (GATS), conventional FTAs themselves generally commit to very limited liberalisation regarding foreigners being able to provide services in the other jurisdiction(s). There are even fewer binding commitments to promote deeper integration through recognition of qualifications. Out of 25 East Asian FTAs signed by January 2007, for example, mutual recognition was only given within ASEAN (engineers and nurses, subject to minimum qualification requirements), under the Korea-Singapore FTA (engineers qualified from 20 Korean universities or two Singaporean universities), and the Singapore-US FTA (for graduates of four US law schools, if Singaporean citizens or permanent residents). Under China’s agreements with Hong Kong and Macau, the latter’s permanent residents can sit the mainland’s qualifying exams for law and health care.

As well as such exceptional provisions in some cross-border arrangements in Asia, some limited immigration-related measures have already been included in the 2005 Japan-Philippines Economic Partnership Agreement (‘JPEPA’). They aim especially to facilitate access by Filipino nurses and caregivers to Japan’s burgeoning aged-care sector.
 Nurses will need six months’ Japanese language training, for example, and have three years to pass a government exam during employment. Article 103 requires adherence to listed ‘internationally recognised labor rights’, which even seems to commit Japan to adhere to two core conventions (Nos 29 and 111) of the International Labour Organization (ILO) that the country (unlike the Philippines) has not yet ratified.

Initiatives like those found in JPEPA point the way for other states to build in labour law or human rights protections that may go beyond international (ILO or UN) obligations, which even developed countries may be unwilling to assume on a multilateral basis. The JPEPA provisions were apparently included at the insistence of the Philippines, an interesting development given that it has often been the developed country partners to FTAs which press for labour protections. For example, NAFTA ushered in another side-agreement on labour protections, primarily at the insistence of trade unions in the US (and Canada) concerned primarily about production capacity relocating to Mexico and enjoying low-cost advantages due to reduced labour standards there.
 If other regional FTAs liberalise labour mobility, as well as movement of capital, goods and services, pressure for labour protections may well emerge from both developing and developed country partners, albeit for different reasons. US union representatives are already pressing their government to include in the TPPA a stronger labour agreement than the P4’s ‘Memorandum of Understanding on Labour Cooperation’.

Already, immigration from the Philippines and other South-East Asian countries into Japan has highlighted broader problems with the latter’s Nationality Law. That had to be revised after the Supreme Court ruled in 2008 that certain aspects were unconstitutional in light of the rights of children from certain mixed marriages. There remains another inconsistency in the Nationality Law, which could be remedied by extending dual nationality to children of other types of mixed marriages. But this inconsistency may not be unconstitutional, so purely legal arguments are unlikely to prompt an amendment that will apply to all such children. Nonetheless, it might be possible to fold such an amendment into a bilateral (or even regional) FTA that would apply to children of nationals from Japan and those specified countries.

II.C
Services (and Judicial Cooperation)

Free movement in services accelerated world-wide after GATS took effect within the WTO framework from 1995. It has expanded through subsequent multilateral negotiations, notably through agreements on financial services and on telecommunications, and more recently through FTAs. Many FTAs adopt a GATS-style hybrid positive list approach in which commitments are made by parties expressly identifying market access undertakings for specific service sectors, subject to any restrictions on access (for example, national treatment) and distinguishing between cross-border trade in services (‘mode 1’, for example, e-commerce), consumption abroad (mode 2, for example, tourism), commercial presence (mode 3) and movement of natural persons (mode 4).
 Others adopt the ‘negative list’ approach, allowing free trade in all service sectors unless expressly limited. This model in effect covers the GATS equivalent of modes 1, 2 and 4, with mode 3 instead usually covered (and indeed amplified) by a horizontal investment chapter applicable to both goods and services.
 

In such negative list FTAs, trade in financial services often remains more restricted, for example by carving out those services completely or reverting to some form of positive list approach.
 Investment chapters usually now include investor-state arbitration provisions (as outlined in Part II.A above). However, these sometimes restrict this option regarding financial services.
 The possibility of building such flexibility into FTAs in sensitive sectors, especially after the GFC disaster, should offer some hope for those concerned about extending financial market deregulation through future agreements like the expanded TPPA presently under negotiation.
 Admittedly, however, considerable deregulation remains entrenched through many existing FTAs, which in turn draw on the GATS regime – surely ripe for reassessment in the wake of the GFC.

As mentioned also above (Part II.B), GATS and FTAs usually provide more limited commitments pertaining to ‘mode 3’ type movement of natural persons involved in supplying services. Anyway, labour mobility appears to depend largely on other specific arrangements regarding for example social security protection and recognition of occupational qualifications. In the latter respect, the TTMRA goes much further than any other development found within or alongside FTAs in the Asia-Pacific. The arrangement is often overlooked, yet it seems particularly timely to revisit the TTMRA because one express understanding was that it was ‘intended that this Arrangement will contribute to the development of the Asia Pacific region by providing a possible model of cooperation with other economies, including those in the South Pacific and APEC’.
 In sum:

The [TTMRA], which came into effect on 1 May 1998, is a non-treaty arrangement between the Commonwealth, State and Territory Governments of Australia and the Government of New Zealand. It is a cornerstone of a single economic market and a powerful driver of regulatory coordination and integration. Further, the Arrangement is a key instrument in developing an integrated trans-Tasman economy and a seamless market place as envisioned by the Australia and New Zealand Closer Economic Relations Trade Agreement (CER) signed in 1983.

The TTMRA is implemented in New Zealand through the Trans-Tasman Mutual Recognition Act 1997 (the Act), which is overarching legislation. This means that all laws are subject to it unless specifically excluded or exempted. In particular, the TTMRA has implications for the sale of goods and the registration of occupations.
Because this – like the TTTA described above (Part II.B) – is not a treaty, each country enacts parallel legislation (and for example, Western Australia has delayed in doing so). There are also elaborate provisions regarding permanent and temporary exemptions, and referrals to a Ministerial Council for determination if a dispute arises after a country implements measures to protect public health, safety or the environment.
 Those with a sense of European history will remember, as explained further in Part III.B below, that the EU developed mutual recognition principles (negative harmonisation) but also continues joint attempts to minimise disputes about public health exceptions and so on (positive harmonisation).
 Admittedly, that protracted process has been underpinned by treaties, supra-national law-making bodies (especially the European Commission or EC), and a permanent supra-national dispute resolution body (the European Court of Justice or ECJ). But the incipient softer model from the Trans-Tasman context seems to be bearing fruit and should appeal to other Australasian economies.
 

Implications for free trade in goods are discussed in Part III.C below, but one example of services in which the TTMRA has already made a major difference - albeit after some teething problems
 - has been in the mutual recognition of lawyers’ qualifications. Since 2006 it has also formalised mutual recognition for issues of securities and other financial products.
 Because that is partly designed to promote investment, and inspired by developments in the EU, some now call for Trans-Tasman mutual recognition of imputation credits in order to eliminate double taxation of dividends.
 In 2003, Australia’s Productivity Commission and a further review confirmed many other gains from mutual recognition.
 It is therefore surprising that neither Australia nor New Zealand, at least, has explored incorporating some variant of the comprehensive TTMRA into its FTAs with new partner countries, or at least through parallel legislation as in the Trans-Tasman context.

Nor has either Australia or New Zealand offered yet to other countries an equivalent to the Trans-Tasman Court Proceedings and Regulatory Enforcement Agreement (TTCPREA), signed last year but not yet in force.
 One important feature is that a court in one country is treated like a court in the other regarding civil proceedings, significantly expanding chances of enforcing judgments.
 For example, a New Zealand company can commence litigation in a local court and enforce its judgment in Australia even if the Australian defendant did not consent to the New Zealand court’s jurisdiction or have a sufficient commercial presence in New Zealand.
 However, it can still resist enforcement on the basis that the judgment is contrary to Australian public policy. The TTCPREA also preserves the right for the Australian defendant to object that the New Zealand court is forum non conveniens (ie Australia is the more appropriate forum – thus applying the Anglo-New Zealand test, rather than the recent Australian test of whether the seized court is ‘clearly inappropriate’).
 

The model is similar to the legislation providing for enforcement of judgments within Australia, just as the TTMRA draws on the mutual recognition regime within Australia enacted in 1992. But the TTCPREA was also inspired by the ‘Brussels I Regulation’ of 2001 (superseding the Brussels Convention of 1968), which had also dramatically improved enforcement of judgments within the EU.
 Yet no efforts have ever been made public by the Australian government, for example, to extend similar treatment to other FTA partners.
 A prime candidate in Australasia would be Singapore, which shares an English law heritage.
 In the Asia-Pacific more generally, the US is another possibility, especially as the Australian and US governments gave ‘trust in each other’s highly developed legal system’ as one ostensible reason for not including investor-state arbitration provisions in their 2004 FTA.
 But then why not also extend a judgments enforcement regime like the Trans-Tasman one to Australia and Japan, within or alongside the FTA they are now negotiating, in light of the trust now built up between their judiciaries?

At the least, countries in the Asia-Pacific should be considering developing a network of treaties covering other aspects of cross-border judicial cooperation, focusing on actual and potential FTA partners. Australia already has bilateral treaties with Thailand (1998) and Korea (2000). But these seem to have arisen quite serendipitously,
 before Australia embarked on an active FTA program, and government officials do not seem to have realised that judicial cooperation treaties fit quite naturally with contemporary FTAs. If both could be negotiated in tandem, greater attention to judicial cooperation treaties could also help countries gain a better appreciation of each others’ traditions in court and civil procedure.
 Such harmonising measures would also complement mutual recognition of lawyers’ qualifications, as already in the Trans-Tasman context.

Over the long term, such efforts to establish closer relations among the courts and legal professions in the Asia-Pacific region, even in a core group of countries, should make it easier to establish at least some elements of a supranational judicial system. Again, this does not need to be full-blown ECJ. An initial step could be a ‘preliminary reference’ procedure allowing national courts to seek non-binding opinions interpreting harmonized law, especially parallel legislation or law derived from a common source (like ‘model laws’ from the United Nations), from a panel of eminent jurists appointed by respective states. This would represent a softer approach than the EU’s reference system, which in addition often gives ‘direct effect’ to EU law by allowing affected firms and individuals to claim violations in national courts. Yet economists have recently illustrated how other institutions with advisory powers, for example within APEC, have registered significant successes in influencing market integration policy outcomes.

III.
Free Movement of Consumer Goods, but with Better Safety Regulation

III.A
The WTO Backdrop

The WTO system contains important Agreements on Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary Measures (SPS), underpinned by a Dispute Settlement Understanding (DSU) institutionalising claims among member states. This has a significant harmonising effect, although the WTO does not impose a generic ‘negative harmonisation’ agenda like that in the EU based on the 1979 Cassis de Dijon decision by the ECJ (Part III.B below). The TBT and SPS Agreements similarly envisage a system whereby states can set regulations impeding trade only if justified by identifiable safety hazards, under the watchful eye of a supranational judiciary and the DSU. They expressly give considerable weight to standards from specified international bodies.
 By contrast, the more venerable General Agreement on Tariffs and Trade (GATT, art. XX) provided no such overt guidance in promoting harmonisation.
 

The WTO system continues to generate debate regarding the ways it deals with scientific controversy, and more generally in balancing commercial and public interests.
 One option is to formally amend the system to advance more politically acceptable but still trade-enhancing ‘positive harmonisation’ mechanisms, where member states or the WTO itself specifically agree on joint minimum standards.
 A more realistic shorter-term alternative is to allow greater scope for democratic values to feed into the current ‘negative harmonisation’ regime.
 This may be easier to achieve nowadays in an era of proliferating bilateral or regional FTAs, especially in Agreements involving the EU or its states on one side. It may also be possible with countries like Japan that have already experimented with novel forms of public-private governance, albeit within their borders rather than supra-nationally.
 So far, however, such FTAs have focused on going beyond the WTO primarily in more market-opening ways. Even procedurally, they have not innovated by institutionalising novel dispute resolution processes or collaborations in standard-setting bodies among the nations involved.

III.B
The European Approach

The EU suggests a way forward since, from small beginnings in 1957, the EU’s primary agenda has also been economic liberalisation among its members. However, the mandate has slowly broadened, now encompassing a strong emphasis on consumer protection, and tensions have always been evident with more statist traditions particularly within certain continental European nations. 

The EU’s liberalisation agenda has also, in fact, combined two different models.
 A decentralised model of ‘negative harmonisation’, centred on national governments and the ECJ, has relied mainly on the principle of non-discrimination on the ground of nationality. A major development was the ECJ’s judgment in Cassis de Dijon.
 It held that goods produced to the standards set in a home (exporting) state will be presumed equivalent to goods produced to standards imposed – even without openly differentiating between home and foreign goods – by a host (importing) state, and therefore allowed entry. The exception was where the host state could justify its standards under a mandatory requirement (such as consumer protection) and the proportionality principle. This leaves states freedom to regulate, subject to non-discrimination, but free movement creates ‘competitive federalism’ or ‘regulatory competition’ between states. It is hoped that the outcome will be a ‘race to the top’, leading to an optimal regulatory framework.

The EC soon realised that this approach reduced the need for its Directives (whose norms states must incorporate into their domestic law, albeit with choice as to form and methods) aimed at the harmonisation or ‘approximation’ of states’ standards or laws ‘as directly affect’ the establishment or functioning of an integrated market. Harmonisation initiatives could be restricted to areas where states legitimately invoked mandatory requirements or derogations from fundamental freedoms of movement. Such ‘positive harmonisation’, involving a centralised model (imposing convergent standards) premised largely on market failure (practical limits to free movement, and responsiveness of state regulators anyway) and the fear of a ‘race to the bottom’, thus started to become a less prominent approach to economic integration. 

In 1985, the EC proclaimed a new deregulatory era. But it did not abandon product safety to free trade combined with the possibility of divergent national interpretations of mandatory limits. Instead, the EC finally obtained enactment of the 1985 Product Liability Directive.
 It also announced a ‘New Approach’ to standard-setting.
 Rather than proposing detailed (design) standards for legislative approval, which still at that time had to be unanimous, it brought in a faster harmonisation process allowing more scope for market forces. The legislature would enact broad ‘essential safety requirements’. The preferred means to achieve these requirements would be elaborated by standard-setting organisations.

This drew on a longer-standing tradition of the EC in effect delegating more technical matters to expert committees, especially for example in the field of food regulation, in a system of ‘comitology’.
 However, the New Approach seemed to envisage more input from industry interests, especially in national standardisation bodies, albeit with more financial and other support offered to consumers represented in an increasingly influential European body (CEN). Market forces were further engaged by providing that compliance with the technical standards provided a presumption of conformity with the essential safety requirements. Specifically, for many products, suppliers could then affix the ‘CE’ mark needed to trade goods across the EU, instead of having to go through tests to prove compliance with the essential requirements.

New Approach Directives began to proliferate for many types of goods. Yet, because they were usually quite diverse ‘maximal harmonisation’ measures (pre-empting stricter safety requirements being set by national member states), pressure emerged to enact a Directive setting basic requirements for consumer goods not covered, or not fully covered, by New Approach Directives. The original GPSD of 1992, itself following the basic structure of New Approach Directives, was the result. It included a general safety provision (GSP) requiring suppliers to provide only safe consumer goods.

From the late 1990s, safety failures and governance issues created momentum for further reform. Strengthening the product liability regime was seen as insufficient. Instead, the GPSD was given more teeth in 2001.
 The revised Directive clarified the powers of national regulators (delegated for enforcement) to order mandatory recalls of unsafe goods within the distribution chain, as well as those in the hands of consumers. Requirements to disclose information about product accidents became stricter, and improvements were made to the system for sharing cross-border the data on emergent risks – the RAPEX system described further below (Part III.C). Regulators also had to be guided by the precautionary principle. This much-debated principle has evolved from earlier US law, and especially environmental regulation in the EU and world-wide, into a central ‘constitutional’ element for the EU more broadly pursuant to the 1992 Maastricht Treaty.

Some have now called for a European Product Safety Agency,
 concentrating on risk assessment recommendations like the new European Food Safety Authority. The latter works alongside the EU’s Food Regulation (EC/178/2002), itself an outcome of Europe’s BSE disaster and broader concerns about food safety. Amended in 2005 to strengthen traceability requirements, the Regulation also imposes risk disclosure obligations on suppliers and creates an information-sharing system (RASFF) similar to RAPEX for general consumer goods.
 But some now urge closer assimilation of both regimes including the introduction of a CE-Mark system, allowing foods to be presumed safe rather than the opposite as under the current Regulation.

III.C
Asia-Pacific Developments

Already we can see analogies emerging particularly in the Trans-Tasman context, as mutual recognition rules have growin, although so far there has been less formal joint standard-setting by Australian and New Zealand bodies. The broader CER agenda generated the TTMRA, although as noted above (Part II.B) the latter is not a treaty, and it was not pushed along  - nor now enforced - by a supranational court like the ECJ. The TTMRA applies mutual recognition principles to allow free movement of goods, except for:

1. Exclusions: for legislation related to customs controls and tariffs, intellectual property, taxation and specific international obligations related to the sale of goods;

2. Permanent exemptions: currently applied to laws relating to (a) weapons, fireworks, film and other classifications, pornography and gaming machines (all these also exempted from the MRA within Australia); as well as (b) quarantine and endangered species; (c) ozone protection, agricultural and veterinary chemicals, and certain risk-categorised foods (scheduled for the next five-yearly Review);

3. Special exemptions (for up to 12 months, but open to roll-overs) combined with cooperation programs (to try to align relevant standards in both countries to extend mutual recognition): applied to (a) therapeutic goods, hazardous substances, radio communications standards, road vehicles and gas appliances, but no longer (b) most consumer product safety standards; 

4. Temporary exemptions (for up to 12 months, ‘substantially for the purpose of protecting the health and safety of persons or preventing, minimising or regulating environmental pollution’).

Indeed, New Zealand has already gone one step further than envisaged under the TTRMA regime. Its ‘permanent exemption’ for mutual recognition of film (and computer game) classifications has been sidestepped by New Zealand unilaterally deciding to recognise non-restricted or non-banned classifications (G, PG or M) given in Australia (and indeed, if the item is not classified there, from the United Kingdom).
 This system has been maintained even though Australia has no R restriction for games, making the strongest restriction there MA15+, in turn creating pressure on the Australian authorities to classify some games as M (unrestricted). By contrast, New Zealand retains not only an R18 classification for games as well as other mediums, but also many more R categories (R 16, RP 16, R13 and RP13). When in 2005 New Zealand authorities reviewed 11 games classified in Australia as M, they decided to ban two and reclassify seven as restricted.
 Yet such tensions appear to be insufficient for the New Zealand government to abandon unilateral recognition, presumably because of the cost savings of deferring to Australian classification authorities. New Zealand authorities themselves now only classify around 15 percent of films and DVDs, and have been unsuccessful in obtaining mutual recognition by Australia.
 This little-noted development provides a remarkable illustration of an Asia-Pacific country unilaterally liberalising a national regulatory regime in the context of a broader economic integration programme.

On the other hand, New Zealand seems reluctant to cede much sovereignty in relation to intellectual property, a major ‘exclusion’ under the TTMRA. As early as 1999, David Goddard and the New Zealand Institute for Economic Research suggested that a joint Patent Registry would be more efficient than greater exchange of information.
 But other New Zealanders remain more skeptical.

Successive cooperation programs regarding ‘special exemptions’ have remained unsuccessful in establishing an ‘Australia New Zealand Therapeutic Products Authority’ (ANZTPA). Health ministers had first proposed harmonisation in 1991, the governments began exploring the possibility of a joint agency in 2001, and an agreement was reached in 2003. They achieved considerable preparatory work in 2005 and 2006, but New Zealand announced on 16 July 2007 that it would not proceed with the necessary legislation.
 Despite the attraction of leveraging off the much larger and well-resourced drugs regulator in Australia, major sticking points for New Zealand proved to be its more liberal standards regarding the advertising of prescription drugs directly to consumers, as well as the regulation of complementary or traditional medicines. It is worth remembering, however, that it is only since 2004 that the EU has made it compulsory to use its centralised EMEA for licencing of certain drugs (for example, using recombinant biotech processes, or for AIDS or cancer) rather than using national regulators and then seeking mutual recognition within EU member states.

The ANZTPA means going beyond not only the EMEA but also an existing Trans-Tasman standard-setting agency for foodstuffs, now known as Food Standards Australia New Zealand (FSANZ).
 The latter develops standards for composition, labeling and contaminants for foodstuffs produced or imported for sale in Australia and New Zealand. It evolved out of Australian legislation and a small national body in 1991, and then the bilateral Agreement Concerning a Joint Food Standards System concluded in 1995 (and amended in 2002).
 However FSANZ sets bi-national standards (through a Food Standards Code) primarily regarding labeling and composition of foods, only dealing with specified chemical and microbiological standards and pre-market assessments of novel foods (such as genetically modified or irradiated foods). There remains national development and implementation of food regulations for food safety, primary production and maximum residue levels for agricultural and veterinary chemicals. Each country also separately regulates the import and export of food, manages food emergencies, and implements the Code.

Outside these areas of ‘vertical’ or product-specific product safety regulation, Australia and New Zealand have not yet superimposed joint frameworks on the mutual recognition regime to the same extent as the EU’s New Approach Directives. Nor have the countries collaborated as closely in promoting a transnational standard-setting body like CEN.
 Both New Zealand and Australia retain their own peak standard-setting bodies, and indeed the Australian counterpart attracted considerable critical scrutiny during a Productivity Commission review in 2006. A particular concern is the limited scope for consumer input into standard-setting, compared for example with the EU.
 

Australia and New Zealand also do not have an equivalent to the ‘horizontal’ GPSD, incorporating a GSP, and its CE mark system. Yet there already exists, for example, an Agreement on Mutual Recognition in Relation to Conformity Assessment between New Zealand and the European Community (EU/NZ MRA), in effect from 1999, which allows New Zealand exporters to Europe to apply CE marks.
 New Zealand, Australia and Singapore also participate in all three aspects of an APEC scheme to promote mutual recognition of conformity assessment for regulated electrical equipment. However, all other APEC members so far participate only in the ‘information exchange’ aspect. 
 Bilaterally, for example, the 2008 China-New Zealand FTA includes Annex 14 on ‘Cooperation in the Field of Conformity Assessment in Relation to Electrical and Electronic Equipment and Components’. This requires China Compulsory Certification (CCC) results to be recognised by New Zealand, for example, and allows for New Zealand certification bodies to receive accreditation.
 More generally, New Zealand officials have long believed that ‘standards and TBT issues must be addressed in FTAs’ and that ‘consultation between the relevant regulatory authorities in the partner countries is very important in resolving problems in this area’.

Although not extending to an equivalent of the GPSD and concomitant improvements in joint standard-setting activities, Australia’s Productivity Commission recommended some specific reforms in 2006 and then again in 2008 as part of a broader reform of consumer law nation-wide. These reforms were approved in principle by the Ministerial Council for Consumer Affairs (MCCA), which includes consumer affairs ministers from the federal and state governments as well as New Zealand, as well as by the Council of Australian Governments (CoAG). Accordingly, from 2009 the Australian Treasury (the federal government agency responsible for consumer policy) began working on revisiting federal legislation relating to product safety, which state governments would then re-enact or ‘apply’ nation-wide. This was eventually achieved by enacting the ‘Australian Consumer Law’ (Schedule 2 of the Australian Competition and Consumer Act 2010, Cth) in two main stages, in turn adopted by all Australian states and territories.
 

The New Zealand government as not bound by the CoAG agreement. Nonetheless, given New Zealand’s agreement in principle at the MCCA level and earlier history of revising consumer law in the light of Australian legislative reforms, pressure will we can expect the country largely to follow whatever legislative amendments emerge from Australia. However, it seems unlikely that New Zealand will give up to Australian regulators its current powers under the Fair Trading Act to impose bans or set safety standards for general consumer goods. Such standards would therefore remain subject to the TTMRA, meaning that in principle goods produced to Australian mandatory standards would have to be allowed into New Zealand. However, as mentioned above (Part III.C), the TTMRA allows a state like New Zealand temporarily to impose different standards to protect human health. The other state can then refer this situation to a Ministerial Council to try to resolve the dispute and generate a joint standard.
 

By contrast, the EU minimises such disputes through its Directives, which also bring in European as well as national standard-setting bodies (such as CEN), and ultimately lets the ECJ rule on any remaining issues. Australia and New Zealand could now consider adopting more European law elements to their Trans-Tasman regime, such as supranational standard-setting bodies (with greater funding and participation rights for consumers), a variant of the CE mark system, and a GSP (including the precautionary principle). A supranational court is not essential, but it has efficiency advantages and could well eventually emerge out of the mutual trust in the judiciaries of the two countries, evident from the recent TTCPREA. Meanwhile, aspects of the present Trans-Tasman compromise could indeed become an inspiration for other FTA partners in the Asia-Pacific region.

A second major set of product safety innovations for Australia and New Zealand, as well as the region more generally, also derives inspiration from recent developments particularly in Europe. As mentioned above (Part III.B), the GSPD regime was revised in 2001 to strengthen the system for suppliers to disclose serious product safety risks to regulators and therefore the general public. Japan added such requirements to its product safety legislation in 2006, regarding specified risks (currently, carbon monoxide leaks or fires caused by product failures) and accidents (requiring hospital treatment). China added similar regulations in 2007, Canada did so in 2011, and the US has had similar requirements since 1990 (albeit with less need or separate impact, given its uniquely high levels of highly-publicised product liability litigation).

The Australian Consumer Law eventually followed the Productivity Commission’s recommendations in 2006, repeated in 2008, for mandatory reporting requirements. (However, suppliers only need to disclose actual serious accidents or deaths caused by their consumer products, not risks thereof even in the event of a ‘near-miss’.) If New Zealand decides also to amend its Fair Trading Act accordingly, the two countries should set up a central clearing-house for receiving notifications from suppliers. The institution would then analyse them (considering, for example, the need to ban unsafe goods more widely or to mandate new safety standards). It could then disseminate information quickly and appropriately to the public, although the Australian Consumer Law imposes comparatively strict confidentiality obligations on regulators receiving accident information via suppliers’ mandatory reports.
 

The EU’s ‘RAPEX’ system provides a model that appears to be working well, according to a recent report reviewing implementation of the revised GSPD more generally.
 Indeed, the EC has already signed information-sharing agreements with the US Consumer Product Safety Commission (in 2005) and the Chinese Administration for Quality Supervision (in 2006). The 2008 Japan-EU Summit also agreed to explore similar information-sharing. Dangerous product notifications to RAPEX have risen significantly every year since the revised Directive came into effect from 2004, with about half resulting from mandatory action taken by national regulators. In 2008 these were twice the notifications to US regulators for comparable product categories. Consistently, around half of all notifications deal with Chinese products. As of 10 March 2009, 3338 reports were on the RAPEX-CHINA collaborative database; Chinese regulators had investigated 669 and action had been taken in China in 352.
 

Surely there is scope to share data on risks or at least accidents on both bilateral and regional bases within the Asia-Pacific region. So, far all we have is some faltering steps via APEC regarding food safety particularly since 2007,
 and an AusAID-funded capacity-building exercise from November 2008 regarding general consumer product safety.
 But information cannot flow properly unless and until all major economies in the region begin to share information on product related accidents and risks obtained from suppliers themselves.

Indeed, recall already how in 2008 Fonterra (formerly the New Zealand Dairy Board) voluntarily disclosed to the New Zealand government its growing concerns about melamine-tainted milk products produced by its joint venture with Sanlu in China. The government’s voluntary disclosure then to the Chinese government led the latter to chase up the local government, and resulted in the belated resolution of what indeed turned out to be major health risk.
 But to minimise similar problems in the future, one way forward would be to: 

(a) require New Zealand manufacturers (and, indeed, parent companies) to disclose serious actual or likely injuries from products (including those of subsidiaries) – both in NZ and in FTA partners - to its home government; and 

(b) require the New Zealand government to disclose serious problems to a partner like China under an FTA.

The simpler alternative is for each country, as in Canada’s Product Safety Act 2011, to require all manufacturers to disclose actual or likely serious injuries, wherever they occur, which the home government would then make publically available. This could be fed into a new central clearinghouse, which might indeed then be linked up with the EU (and therefore called for example, ‘RAPEX-ASIA-PACIFIC’).

Indeed, we can expect more and more countries to enact accident or risk disclosure requirements. This will occur partly for practical reasons, not just because these countries like to imitate others or protect consumer interests to the same extent. After all, exporters to Canada or Australia (for example, from New Zealand) are likely soon to find importers there insisting on contract terms requiring exporters to notify them of serious product-related accidents in their home countries. This will occur so that the Canadian or Australian importers can comply with the new legislative requirement to notify regulators there about serious accidents that occur overseas, as well as within domestically. Exporters therefore should be become more willing also to disclose such information to their own regulators, because their compliance costs will come down – they will increasingly be collecting and monitoring this information anyway, for their contracting partners abroad. Indeed, exporters may then join with consumer groups to press for national legislation imposing disclosure obligations on all manufacturers – not just exporters – in order to level the playing field for them domestically.

IV. Conclusions

We are likely therefore to witness more and more ‘add-ons’ to obligations traditionally found within the WTO and FTA agreements. However, varying constellations of interest groups domestically as well as internationally may generate some such innovations more quickly or pervasively, as with product safety risk information dissemination or joint standard-setting activities. 

Another complication is that some of these innovations may tend to be built in within FTAs themselves, such as investment chapters or even mutual recognition arrangements like the TTMRA. Others may continue to be set out separately, as with a judgments enforcement mechanism and regulatory cooperation treaty like the TTCPREA. However, especially as governments and others increasingly devote so many resources to negotiating FTAs themselves, we should already be thinking about taking those opportunities to negotiate additional measures to facilitate free movement in goods, services, capital and people.
 For example, justice ministry officials from each country are likely to be on negotiating teams anyway; while their colleagues are talking about economic issues like tariff level reductions, they could take time out to negotiate a judgments enforcement mechanism. Or tax officials on the teams, during their own ‘down time’, might negotiate new tax or social security treaties.

Even if broader agreements are not negotiated in parallel in quite this way, FTA negotiators and policy-makers still need to be thinking more holistically. They should anticipate that a ‘classic’ FTA nowadays is likely to be or become only one core treaty, to be fitted into a larger framework in a more transparent way. At present, even in the Trans-Tasman context, we face an increasingly complex set of arrangements that is difficult to perceive in a holistic fashion. Ironically, the picture risks becoming even more complicated since Australia and New Zealand agreed in 2004 to develop a long-term vision for a seamless trans-Tasman business environment: a Single Economic Market (SEM). Reportedly:

SEM is not about prescribing a particular set of institutional arrangements to govern trans-Tasman markets. Rather, it is about identifying innovative actions that could reduce discrimination and costs arising from different, conflicting or duplicate regulatory requirements. The aim is to ensure that trans-Tasman markets for goods, services, labour and capital operate effectively and support economic growth in both countries. The SEM also provides an opportunity to work cooperatively to influence international trends and potentially work together to address external challenges facing our two economies.

Achievements recorded for 2005-6 include a Treaty on Mutual Recognition of Securities Offerings, a Review of the Trans-Tasman MoU for Business Law Harmonisation (including a new five-year Agenda),
 and establishment of a Trans-Tasman Council for Banking Supervision. But these and many other developments towards a SEM are often very disparate and not readily apparent, especially as a whole or for those outside the highest levels of government. This creates additional challenges as both Australia and New Zealand venture into regional arrangements like AANZFTA and the TPPA.
 Further, developing cooperation in what still appears to be quite an ad hoc fashion makes the Trans-Tasman model difficult to perceive, and hence to adopt for other countries in the Asia-Pacific region that are presently negotiating their own FTAs. 

Accordingly, just as we have now ‘Model BITs’ and (de facto, for large economies like the US) some ‘Model FTAs’, perhaps we should be developing a true ‘Model Economic Partnership Agreement’ that goes well beyond what Japan is currently including in its own ‘EPAs’ nowadays.
 This would make it easier to realise that even this part of our world is already beginning to institutionalise elements not so dissimilar to some basic building blocks of the EU. Such an initiative would also highlight where we still differ, so we can have more fruitful discussions about possible justifications for such variation. This more ambitious ‘post-FTA’ agenda makes it more likely that we will identify – and indeed acclaim – areas where our partnerships do or can achieve a more sustainable balance of both economic efficiency and democratic legitimacy, particularly in the Asia-Pacific region.
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� In New Zealand, these activities are conducted by the New Zealand Food Safety Authority, recently established largely out of the Ministry of Agriculture. For a brief explanation of its relationship to FSANZ, see New Zealand Food Safety Autorhity, ‘NZFSA and FSANZ’, http://www.foodsafety.govt.nz/industry/general/labelling-requirements/fsanz/. In Australia, however, several of the country-specific activities (e.g. regulating primary production hygiene) are also carried out by FSANZ.


� More broadly, however, see http://www.mfat.govt.nz/Foreign-Relations/Australia/1-CER/index.php: 
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