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The Ingtitute of Public Affairs supports the general scope, approach and conclusions and
recommendations of the draft report.

Our views on most of the issue were present in our Submission and do not need to reiterated again.

We would like, however, to address a number of issues which we fed need greater exploration in the

final report.

Evidence from the Marketplace
The latest market research data on the extent of conversion and use of HDTV in the US—the results
of the first full year of HDTV—provide some very revealing information about the prospects for

digital TV.

One year (as of 1 November 1999) after the introduction of digital TV broadcasting in the
US—where HDTV is allowed but not mandated (as recommended in Draft
Recommendation 6.1)—a statistically insignificant number (about 50,000) of SDTVs
have been sold—mostly as components of up-scale home theatre systems. Of these only
about 5,000 have been HDTVs.

By contrast, during this period, about 24 million analogue sets were sold, including over
1 million large screen analogue home cinema systems.

The problem has not been a absence of access. Over 140 station representing the top 30
markets, and covering over 50% of households, in the US have converted to digital.. All
the top-30 markets have broadcasts in HD format—with an average of about 30 hours a
week of HDTV programs—and the broadcasting of movies in HD format is expected
soon.

There are problem with receipt of the US ATSC system, whitimited the adoption of
HDTV.

However, the main reason for the poor up-take of HDTV and SDTV is consumer choice.
Consumers have come to stores in large numbers, looked at digital TV, compared it with
the analogue alternative, and chosen analogue.

The main reason is cost: HDTV in the US—as of July 1999—cost between US $7,700
and US $17,000.

As a result of the slow adoption, the Congressional Budget Office has told Congress not
to expect much in the way of revenue from the scheduled auction of digital spectrum in
2006. Indeed, the Congressional Budget Office (CBO) has told Congress that the
threshold for SDTV (let alone HDTV) receiver pemgion will—by the market response

to date—never be met.

In summary, the US market response does not auger well for the closing of the digital system in
Australia by 2008 even if the HDTV mandate is dumped. If the HDTV mandate is kept in
Australia then the analogue system is likely to retained for decades.



The US evidence indicates that getting from today analogue environment to a complete
digital environment is much tougher than previously thought.

The current presumption is that the anal ogue system be phased out by 2008. In thelight of the US
experience and, in particular, the analysis of the CBO, the Commission needs to examine more
carefully the phasing out of analogue. An option worthy of serious consideration is to adopt, in part,
the UK modd whereby HDTV isnot allowed until the full conversion to digital TV and the analogue
system has been fully phased out and that part of the spectrum is available for digital use. Thisoption
does have a serious drawback: it entails the government, rather than consumers, picking technology.

Amount of spectrum that should be given to free-to-air broadcastersaspart of digital

We agree with Draft Recommendation 6.1 that the HDTV mandate should be removed

along with the additional audio standard. However, Draft Recommendation 6.1 is silent

on the amount of spectrum that should be given to each free-to-air broadcasters. Under

the government’s digital conversion plan, each free-to-air broadcasters is to be given
7Mhz of spectrum—so that they can broadcast HDTV. If HDTV is no longer mandated as
per Draft Recommendation 6.1 and, given the scarcity of spectrum, they should no longer
received 7 Mhz but rather just enough to broadcast SDTV—which we understand to be
around 2MHz. This should apply to commercial and national (ABC and SBS)
broadcasters. The spectrum so saved (5MHz from each of 5 broadcasters or 25 MHz)
should then be auctioned in sections to the highest bidder whether it be for broadcasting,
multi-casting or datacasting purposes. The auction process would need to guard against
warehousing of spectrum whereby people buy spectrum to prevent others from
accumulating adjacent spectrum for use (for example, for HDTV). In particular, the
Trade Practices Act should be fully applied to the process and its consequences.

If, however, the allocation of 7MHz of free spectrum is deemed to be a done deal, then the
Commission should consider ways of either enforcing the deal or extracting back unused
spectrum. One option would be to put in place a ‘use or lose’ policy whereby broadcasters
who choose not to adopt HDTV—or fall to produce a certain quota of HDTV

programming by, say, 2006—would loose the used spectrum which in tern could be
auctioned to the highest bidder.

O Set targets for consumer take-up of HDTVs would be an even better criteria,
since it would focus on genuine consumer choice and benefit.

The position of the national broadcastersin the digital conversion

1. Under the government scheme, both SBS and ABC are to be given 7MHx of spectrum but may be
given a choice as to whether they adopt HDTV or SDTV and multi-channelling. The Draft report
seems to accept this decision. We think it is inappatgrFirst, there is a issue of competitive
neutrality—not just with other free-to-air broadcasters but with providers of converging services
such as datacasting. Why should national broadcasters get a free ride on a scarce spectrum over
other potential datacaster? Second, both national broadcasters struggle to finance their existing
programming: how are they going to fund a potential three-fold increase in programming if they
decide to multi-channel and is a potential three fold increase in national broadcasting output an
appropriate use of public funds: particularly as it crowds-out other commercial use of the
spectrum? Third, according to reports the ABC is considering using its extra spectrum to datacast.
Why do we need a public datacaster?

The ABC should be treated on a par with commercial broadcasters. That is, they should
be given, free, enough spectrum to covert to digital TV. If they want more they, or the
government on their behalf, can purchase the spectrum via an auction. This may be a
round robin affair but it would make the subsidy to the national broadcaster open and
transparent.



« If the 7MHz gift is a done deal, then ‘use or lose’ rule should apply to the ABC and SBS
as to the commercials.

Local Content Quotas

« If a legislatively-imposed quota is persistently and significanttgesed, then the presumption is
created that it is an unnecessary intervention. It is quite clear that the overall content and
advertising local-content quotas are not affecting the behaviour of local broadcasters. The need for
advertising to be persuasive to an Australian audience and the popularity of Australian shows have
made it profitable for local broadcasters and advertisers to persistently and significeeely the
set quotas. It is therefore simply sensible to abolish these redundant quotas as per Draft
Recommendation XX.

« Moreover, there are potentially more effective ways of achieving the purposes of the legislation in
other areas, particularly as media liberalisation is likely to undermine the remaining quotas
anyway. We note that the most sensible path for the local television production industry is to
engage in a constructive dialogue to explore more effective ways of achieving the goals underlying
the quotas.

O The attached article from theesBember1999 issue of thEPA Review by Dr Franco
Papandrea discusses quota content issues at more length.

Protection of Incumbents, Allocation of FM Spectrum and Community Broadcasting

Dr Papandrea has produced a paper for the IPA, which is to be published as an IPA Backgrounder,
which examines the history of broadcasting policy. It finds that that policy has, almost from the start,
been distorted by a desire to protect media incumbents. Policy has been marked by a long pattern of
the public interest being sacrificed to the private benefit of media incumbents. The IPA very much
shares Dr Papandrea’s view that the digital TV decision represents a particularly inglorious
manifestation of this tradition.

His paper also discusses issues such as allocation of the FM Spectrum and Community Broadcasting.
We commend the paper, which is attached, to the Commission, though we will not speak to it directly.

In conclusion, the conversion to digital TV provides an unparalleled opportunity for Australian media
to be opened up to much greater competition and for media policy to be ‘de-politicised’ and
‘normalised’. We urge the Commission, in its final Report, to provide a set of recommendations with
these goals firmly in mind.






IPA Review, December 1999, pages 17-18

L etting go of Redundant Television Quotas

Franco Papandrea

DESPITE its many successes at home and abroad—and its deserved claim to being one of the most
competitive in the world—the Australian film and television production industry is immensely paranoid
about changes to quotas for Australian television content. Even the slightest hint of a change to the quota
regime is sufficient to set off strident opposition from industry leaders. The eumsitragation in the

industry follows a proposal for minor modifications to the quotas by the Productivity Comntission.
Without any objective evidence to back up its claims, the industry would have us believe that the removal
of what amounts to no more than two redundant quotas will spell the death of Australian programming on
television. Is there any substance to the industry’s claims, or are they the typical rhetoric of self-interested
rent-seekers intent on protecting a privileged assistance status?

The industry is well practised at predicting doom and gloom, even in the face of overwhelming
evidence to the contrary. A recent case in point is the industry’'s three-year pitattled algainst
recognition of New Zealand programmes for compliance with the Australian quotas when all the evidence
indicated that recognition would have no significant impa&ut while, in the case of New Zealand
programmes, the industry could at least argue that Australian and New Zealand programmes reflect
different cultures, not even that argument is plausible with regard to the changes proposed by the
Productivity Commission.

THE QUOTA REGIME

As noted by the Productivity Commission, the rationale for Australian content policy is the promotion of
social and cultural objectives, not assistance to the local ind@stgdcasting Draft Report, page 208).
Commercial television has always had an obligation to broadcast Australian programmes. Initially, it was
required to employ ‘Australians, as far as possible, in the production and presentation of programmes’.
Quotas were first introduced in 1961 and were gradually expanded afterwards. Currently, they require at
least 55 per cent of all programming to be Australian and mandate specific sub-quotas for adult and
children’s drama, children’s programmes and documentaries. Also, no less than 80 per cent of all
advertising time must use Australian-made commercials.

How well have the quotas worked from the perspective of the community? A recent comprehensive
study of Australian content regulationsed a contingent valuation survey to estimate the value of the
community benefits accruing from the regulation. While it concluded that the benefits were broadly
commensurate with the cost of the regulation, more interestingly it found that the benefits could be
increased with a different composition of programmes. Although support for domestic programming was
widespread, many respondents wanted a different composition of programmes. Large proportions wanted
increases in documentaries, news and current affairs, and children’s programmes. With respect to drama,
respondents indicated a desire for more movies and fewer serials and series of the type encouraged by
quotas. It also questioned the sustainability of quotas in a rapidly changing technological environment.

PROPOSED CHANGES NOT ENOUGH

The Productivity Commission’s (1999) draft report on Broadcasting recommended the removal of the 55
per cent overall quota for Australian content and of the 80 per cent quota for advertising, but
recommended retention of the specific quotas for adult and children’s drama and documentaries. It also
recommended retention of the current quotas for children’s programmes, but with a reconsideration of
whether all the quota for pre-school children programmes should be exclusively Australian.

The recommended removal of the overall content and advertising quotas are quite sensible proposals.
Neither of these quotas is having any effect on the behaviour of broadcasters. The three commercial
networks willingly exeed the quota levels by a subsi@nmargin because it is profitable for them to do
so. Much of the overall quota time is filled with popular programmes such as news, current affairs, sports,
game shows and infotainment which cannot be substituted easily with imported programmes. Similarly
for advertising, the driving force is the use of appealing commercials with which audiences can identify.
The fact that a lot more than 80 per cent of all commercials are Australian provides a very clear indication
that advertisers are using Australian commercials because they are effective and not because they are
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forced to do so by quotas.

I—as the industry would have us believe—broadcasters and advertisers are anxiously waiting to
reduce Australian content as soon as the quotas are removed, why are they currently behaving irrationally
by using substantially more Australian material than the quotas require them to? The answer, of course, is
that broadcasters and advertisers are not acting irrationally. Their interest is best served by maximizing
profit. This is clearly evident with children’s drama where more programming means more cost, rather
than more profit, and so no more than what is required by the quota is transmitted. By freely choosing to
exceed the ovatl content and advertising quotas, the broadcastemsbaieusly indi@ting that they earn
more profits that way and would continue to pursue those profits whether or not the quota is in place.

Australians want and get substantial Australian programming on commercial television. Much of that
programming would be supplied with or without regulation. The inherent popularity and natural
protection of domestic programmes such as news, current affairs and sports, will guarantee their screening
on commercial television. The fierce competition to secure the rights to popular sporting events, for
example, bears testimony to the value of those programmes to commercial broadcasters and has nothing to
do with the quota regime. But not all domestic programming is attractive to broadcasters. Without
regulation, for example, stations would be supplying few Australian children’s programmes even though
the community at large considers such programming to be particularly important and valuable.

With drama programmes we are faced with a dilemma. Although some Australian drama enjoys
considerable support from audiences, a freely operating free-to-air broadcasting market will not usually
take account of the external cultural benefits accruing to society. Consequently, drama would be unlikely
to be supplied at the optimal level desired by society without some form of market intervention.

The Productivity Commission proposes the retention of the current drama quotas at least for the time
being. Its report, however, raises serious doubts about the continued viability of the current quota system
in a liberalized digital television regime and in a convergent media environment. Essentially, it says, the
guotas will self-destruct in the not-too-distant future. Thus, the sting in the tail of the Productivity
Commission’s recommendations is not in the quotas it proposes to abolish, but in those it proposes to
retain. Having raised doubts about the ongoing effectiveness of the quotas, it is somewhat disappointing
that the Commission has not suggested an appropriate solution (it must be acknowledged, however, that
the Commission has called for further inputs on this issue).

If we accept that domesticana is essential to the enhancement of our cultural identity, then some
form of assistance (that is independent of delivery platforms) will need to be developed to ensure its
availability to audiences. Possible examples include production subsidies and direct provision of socially
desirable programmes by the national broadcasters. The television production industry, therefore, rather
than blindly opposing change to unsustainable quotas, would better serve both its own and the
community’s interests by engaging in constructive dialogue to develop an assistance package more suited
to a changing media environment.

NOTES

1 Productivity CommissiorBroadcasting, Draft Report, Ausinfo, Canberra, 1999.

2 Although the High Court ultimately ruled in favour of New Zealand programmes in early 1998, there
has been no increase in their (negligible) use on Australian television. This was anticipated in
Papandrea, F., ‘Resolving Conflict Between Cultural and Trade Policies: The Case of Australian
Content on TelevisionPrometheus, 16 (4), December, pagés9—79, 1998.

3 Papandrea, FCultural Regulation of Australian Televison Programmes, Bureau of Transport and
Communications Economics, Occasional Paper AGRS, Canberra, 1997.

Franco Papandrea is Associate Professor of Communication, and Director of the Communication and Media Policy Institute, at the
University of Canberra.
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Broadcasting Planning and Entrenched Protection of | ncumbent
Broadcasters

The public interest has seldom been a priority for policy makers and regulators responsible for the

planning and licensing of broadcasting services in Australia. Apart from the early days of radio—
when new entrants were actively encouraged to take up licences for the provision of new services—
policy makers and regulators have repeatedly put the interests of incumbents ahead of those of new
entrants and consumers. Although the announcement of policies is invariably dressed up in rhetoric
paying lip service to the public interest, claims that the community is well served by policy simply do
not stand up even to minimal objective scrutiny. Most of the significant policy changes since the
Second World War have been shrouded in controversy. The recent decision on the introduction of
digital television is merely the latest manifestation of ongoing coalitions of political and private
interests endeavouring to protect established media interests.

The principal function of planning and licensing has always been to facilitate orderly operation of
broadcasting services. Although this is primarily a technical function, policy makers and regulators
have turned it into a tool for economic control of the nature and rate of development of broadcasting
services. Indeed, there is considerable evidence, over many years, that policy makers and regulators
have been ‘captured’ by commercial and political vested interests and have used this function to
promote private interests ahead of the public interest. The history of Australian broadcasting is
littered with examples of costly mistakes by governments intent on protecting the private interests of
established broadcasters with little consideration of market forces and consumer demand. As a result,
the Australian public has regularly been deniedeas to popular services that people in other
countries had been enjoying for many years.

With digital broadcasting, the television industry is at the threshold of massive change. The
introduction of digital technology is much more than a change in the way broadcasting signals are
delivered. When digital conversion is completed in a few short years, the industry will be completely
different to what it is today and will supply a much broader range of services. The conversion
presents enormous opportunities for the development of efficient, market-oriented industry structures
that maximise economic and social benefits to society. The current, highly prescriptive licensing
policied] protecting as they do the interests of commercial broadcasters at the expense of everyone
elsé] need to be changed to avoid waste and ensure that the industry is not encumbered with
inefficient structures for decades to come. Now is the time to revisit the digital conversion decision
and do away with its highly protectionist mechanisms rather than place a burden on future policy
makers to correct what will undoubtedly prove to be very expensive mistakes.

Orderly management of the broadcasting spectrum is not a unique problem. It faces the same
technical and property rights issues as orderly management of the broader radiofrequency spectrum of
which it is a part. There is no reason why the approach so successfully used for the allocation of
spectrum to telecommunications service providers could not be used equally efficiently to allocate the
broadcasting spectrum. Policy makers and regulators should stop trying to outguess market outcomes
and should allow the market to do what it is best at. A pro-market approach to planning and
licensing of the broadcasting spectrum would ensure that maximum possible use is made of highly
valuable scarce resource and that the available licences are allocated to the most valuable economic
and social use. This paper highlights the inappropriate use of regulation in broadcasting planning
and argues for a system where planning decisions driven by market incentives rather than by
regulators exercising their judgments about market developments.

History of Failure
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Broadcasting planning and licensing in Australia has a very poor record. Its history is one of
inappropriate use as a de-facto constraint on increased competition to protect the interest of incumbent
broadcasters rather than to promote the public interest. Although several controversies have erupted

on occasions when public dissatisfaction with the ‘institutionalised’ protection became extreme, the
remedies that followed have typically been short lived. It is almost beyond belief that generations
after generations of policy makers have allowed this extraordinary protection of incumbent
commercial broadcasters to continue for three-quarters of a century, particularly when assistance to
other industry groups has been greatly reduced.

The protection of incumbent broadcasters is deeper than what might be expected from industry
capture of regulators. Our political system gives the ultimate power for the licensing of broadcasting
to politicians whose own short-term interests are more likely to be better served by keeping powerful
media proprietors friendly. Fearing a political payback, politicians have been reluctant to introduce
policies potentially detrimental to the commercial interests of established players. At the same time,
regulators have felt compelled to act in accordance with the perceived wishes of their political
masters. To do otherwise would run the risk of being criticised or overruled by the politicians, as
happened on the rare occasions when regulators have attempted to exert a degree of independence in
their operations. There is no question that political influence has played a major role in the planning
and licensing decision of broadcasting regulators. Myles Wright, chairman of the Broadcasting
Control Board (ABCB) between 1966 and 1976, for example, readily acknowledged that the Board’s
plans were ‘very substantially influenced by political considerations’ (Armstrong, 1979).

Search for the Public Interest

Discussions of the “public interest” that commissions are supposed to seek frequently seenj unreal.
Usually, the public interest is conceived as a balancing by a commission of the interests invplved in
regulation. In its search for an equilibrium among the interested parties, it is assumed that a
commission will be guided by its legislative mandate. Unreality begins to creep in, however, s soon
as it appears that the commission’s enabling statute may in fact provide only the most general guide to
the goals of regulatory policy. Left largely to its own resources, which are apt to be weak relptive to
the strengths of the organised parties, a commission will probably be guided by dominant int¢rests in
the regulated industry in its formulation of the public interest. Thus the public interest may lfecome
more private than public.

How shall the commission define the public interest in the light of dominant factors in a regllatory
situation? The private parties compete for the right to identify their respective interests as the public
interest. The commission must determine the weight which should be given to the rival demgnds and
the extent to which governmental power and authority should be used to modify relationshipq among
major groups in a regulated industry. Lacking effective and continuing political support ang faced
with organised opposition of the parties in interest, a commission finds its survival as a redqulating
body dependent heavily on its facility in reachingwadus operandi with the regulated groups. The
principal condition of its survival may be its willingness txept the smtement of the parties i
interest concerning the nature of the regulatory problem and the way in which the demands of the
rival parties should be resolved. The limits of regulatory policy tend to be set byctymadity of
regulatory policies to the dominant parties of interest.

Extract from: Bernstein, M. H. (1955Regulating Business by Independent Commission, Princeton]
University Press, Princeton, New Jersey, pages 154-56.

Apart from the pioneering days of radio when commercial broadcasters required substantial

encouragement to invest in an unproven medium, demand for broadcasting licences has always
outstripped supply. The supply was enaessarily restricted by the licensing authorities, not because

of technical constraints but primarily because of commercial considerations. Cole (1966) was the first
to expose the ongoing but unsubstantiated claims by the then regulator that expansion of radio
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services in Australia had been held back by spectrum shortages. Cole quotes testimony to the Joint
Parliamentary Committee on Broadcasting from both the Postmaster General’'s Department and from
the Federation of Commercial Broadcasting Stations acknowledging the technical possibility of
accommodating several hundred stations on the available spectrum as early as 1942. However, the
regulatory authorities persevered with the baseless claim that spectrum shortage was to blame for no
growth in metropolitan radio for another 30 years.

Finally in 1974, after widespread criticism, the ABCB was forced to make the embarrassing
admission that the number of AM radio stations could be doubled by the simple expedient of changing
planning policy parameters. Momentous, as it was, even that admission continued to conceal the
much larger capacity for services that could have been possible by more efficient use of the available
spectrum. For example, regulatory authorities in the United States and Europe were able to
accommodate up to twenty times more stations even though they were faced with tighter constraints
on the use of the same spectrum. In Australia, the ABCB'’s planning criteria appeared to have been
focused exclusively on a high degree of technical excellence without regard for the considerable
benefits that the community would have gained from more services. Indeed, in 1973 the ABCB
publicly boasted about the superiority of its planning approach:

Because of our remoteness, and the consequent lack of interference from other

countries, Australia and New Zealand have been able to share the whole of the 100

medium-frequency channds among 200 stations. with central planning this has

provided a service much superior to that in the U.S.A. or Europe, (each with about

4,000 stations). (ABCB, 1973:20)

Major Controversies

The development of Australian broadcasting has a disgraceful record of attempts by policy makers
and regulators to burden major development initiatives with ill-conceived and inefficient schemes.
Typically the actions were motivated by a desire to insulate incumbent operators from increased
competition. The results have generally been disastrous and in some case subsempessitated

costly remedial schemes. For example, the short-sighted decision to use the international VHF FM
band to accommodate television services in the early 19@@sssitated their costly relocation to
other spectrum bands when FM was introduced. While, there are many broadcasting policy decisions
that have generated considerable controversy, three in particular have received widespread
condemnation.

FM radio decision

FM radio has operated in the United States since 1940, but was not introduced in Australia until 1974
even though considerable unsatisfied demand for new radio services had existed for decades. Interest
in FM radio had been quite strong with experimental stations being established in Sydney and
Melbourne as early as 1947, and subsequently in Brisbane and Adelaide. Indeed, in 1948 the
government announced that VHF FM would be used to provide additional ABC services but that its
use for commercial services would be prohibited. No services, however, were introduced. Then
following an ABCB inquiry in 1957, FM ‘was not preeded with further at that stage’ because,
although the introduction of FM was supported in some quarters, it was opposed by a ‘considerable
body of opinion’ (primarily incumbent broadcasters) (ABCB, 1972).
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What Was Wrong with the UHF FM Decision

In 1972, the Government accepted a recommendation by the Australian Broadcasting Control Board
for theintroduction of FM radio using the UHF band. Internationally the VHF band was used for FM
radio. The decision was controversial and was widely criticised. It was condemned in a highly
critical report by the Senate Standing Committee on Education, Science and the Arts (McClédland
Committee, 1973). The Committee’s major criticisms included:

A UHF FM system would be unique in the world:
Everywhere, with no exceptions, the service has been in the VHF band (p. 18).

The Board provided an inconclusive account of ‘possible’ or ‘potential’ interference betwegn FM

radio services and television services operating in the same frequency band.

We have had evidence, from technically qualified people, that these difficulties coI:Id be

fairly cheaply overcome, but nowhere does the Board give nay evidence of
investigated and costed the methods of overcoming them (p. 19).

The wide separation between channels used by the Board considerably understates the n
services possible in the unused portions of the VHF band.
The Board’s estimate of the number of stations ... is based on a certain spectrum space ¢
between channels (0.8 MHz). But there is an intriguing reference in the Board’s report 1
being ‘some technical justification’ for a closer spacing (0.4 MHz) which would greatly ing
the number of stations available. Yet, incredibly, the Board did not develop or explain thi
further.  Technical evidence we have had supports the closer spacing, and tg
documentation from reputable overseas sources affirms the support (p. 20).

Board overstresses claimed advantages UHF FM stereophonic and quadriphonic
broadcasting for which standards had not yet been developed and for which consumer

demand was unknown.
While acknowledging the superiority of VHF for FM if space can be found, the Board mady
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point of stressing the claimed advantages of stereophonic and quadraphonic broadcastin
FM, where it says new standards could be developed, which would be better than those

in UHF
resently

used in VHF FM overseas. In its more recdaatesnent, tabled in Parliament on 7 June 19473,
even greater stress was laid on this, and by the time the Board appeared to give eviglence, it
appeared to be a major reason. We seriously question this, firstly because the major bendfit of FM
in our view is that it makes more stations available, which has nothing to do with stqreo or

quadraphonic broadcasting. Secondly, we believe that the stereo standards used in FM
have proved satisfactory to music lovers. Thirdly, we wonder what proportion of the pop
will be interested in stereo equipment anyway, let alone quadraphonic equipment. Th{
appears to have made no assessment of the interest (pp. 20-21).

VHF receivers would be cheaper because of worldwide economies of scale, rather than hav
made especially for Australia as would be the case for UHF. Cheeqmivars would boost th
adoption rate by consumers. Also, because the number of sets already in Australian ho
‘already equal to about 5 years sales of UHF sets’ there was a greater incentive for co
investment in FM services (p. 22).
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Pressure for the introduction FM continued throughout the 1960s and a new ABCB inqui
commissioned in 1970. In 1972, the governmamepted that inquiry’s recommeattbn for the

ry was

introduction of FM in the UHF band rather than the international VHF band. This made the proposed

Australian service unique in the world as no other country had adopted, or had indicated an i

ntention

to adopt, such a system. Indeed, at the timescaiver for UHF FM services had not even been
developed. The controversy surrounding this decision has many obvialielparith the current
proposals to introduce a unique HDTV system as part of analog to digital conversion of television.
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Like the current decision on digital television, the FM UHF decision was widdly criticised. However,
unlike the current situation, opposition to the decision was championed by the influential Senate
Standing Committee on Education, Science and the Arts (McClelland Committee). The committee’s
second progress report was highly critical of the decision:

In 1972, the Broadcasting Control Board recommended that Australia develop an FM

service, but in the UHF, or ultra high frequency region. Thereis no FM radio in this

region anywhere in the world, and this recommendation would require the development

of a new set of standards and new technology. We ... question the recommendation to
develop a UHF FM system. Our questioning is based on evidence we have had from
the Board itself, and from technically qualified people outside the Board. The
technical evidence we have leads us to believe that there are technically feasible
alternatives open to enable the service to be accommodated in the international (VHF)
band, where every other FM service is located, and that the Board has not adequately
considered these alternatives, both form the technical point of view, and from the
economic and social point of view. We also have evidence and information which lead
us to conclude that the disadvantages of developing a UHF service are enormous, and
we believe that every possible avenue open to avoid this course should be evaluated,
and their costs calculated, in view of those disadvantéigeSielland Committee,

1973:19).

The final chapter in the FM broadcasting decision was the appointment of an independent inquiry
along lines recommended by the McCldland Committee that recommended the introduction of VHF
FM and the clearing of television services from the international FM band (Independent Inquiry into
Frequency Modulation Broadcasting, 1974).

Thepay TV decision

The introduction of subscription television in Australia also was preceded by an extraordinary series

of delays to insulate established commercial television operators from competition by new services.

Despite its awareness of strong demand as far back as the early 1970s, the government did not allow

the introduction of the service until the 1990s.
There has been considerable representation to the Board and the Minister concerning
the possibilities of establishing, in the more populous areas of Australia, widespread
cable systems to distribute television programmes and other material. However,
because of the wide range of complex policy and legal considerations involved in any
such development, particularly in relation to the existing television services and their
continued operation, ... no such services have been authorised. (ABCB, 1973:45)

Although introduction of subscription television ‘as soon as practicable’ was recommended by the
Australian Broadcasting Tribunal (ABT, 1982) the then government did not act on the
recommendation. The issue continued to be considered following a change of government in March
1983. In September 1986, introduction of pay television was banned for at least four years to give
regional commercial television operators time to adjust to other policies for the introduction of
competitive services in their markets. Why pay services were also banned in Metropolitan markets
not affected by those policies was not explained.

Finally, in 1992 the government decided to allow limited introduction of pay television services using
satellite transmission. The decision was largely motivated by a desire to make the sale of the
government-owned, financially-troubled, domestic satellite operatoBS®I more attractive to
prospective buyers. No consideration was given to alternative delivery platforms such as cable or
MDS that were permissible under the new 1992 broadcastingakémis However, when an
entrepreneur began to accumul&®S spectrum licenses in majoities with the intention of
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providing a pay television service, the government amended the legislation prohibiting such services
until 31 December 1994; a date beyond the originally anticipated start of the satdllite servi ces.

As a further protection of incumbent free-to-air broadcasters, pay television services were banned
from sdlling advertising or making sponsorship announcements before 1 July 1997. After that date,
subscription fees were to remain the predominant source of revenue. Anti-siphoning provisions were
also introduced giving free-to-air broadcasters the right to access major sporting and other specified
events ahead of pay television services. Pay television operators cannot buy the exclusive right to
those events.

The folly of the arbitrary restrictions on the development of pay teevison was ultimately
demonstrated by the utter failure of the satellite pay television model originally mandated by the
government. The current pay television services on offer to the Australian community have nothing
in common are with the government’s original model.

Digital decision

The decision to introduce digital television in Australia is perhaps the most extensive overt protection
yet offered to commercial broadcasters. The decision has been widely and strongly criticised by media
and independent observers alike. Indeed, according to newspaper reports at the time of the decision,
allegedly it was also widely opposed by government departments.

The government’s decision was very similar to proposals advanced by existing free-to-air television
operators. It mandated the introduction of high definition television (HDTV) requiring a full 7MHz
channel for its delivery, rather than standard digital television services four of which could have been
accommodated in the same spectrum space. This makes the Australian position unique in the world.
No other country has mandated HDTV, although the USA permits it. Existing free-to-air television
operators are being given free use of spectrum for digital television during the mandated simulcast
period of at least eight years, but are required to give up their analog channels (also 7MHz) at the end
of that period. The licensing of additional competitive television services was banned until the 2007
However, as all the available television channels in major cities will be tied up during the simulcast
period, competitive entry is effectively blocked until at least until 2009. Further protection of free-to-
air television operators will be provided through an artificially restrictive definition of datacasting
services to prevent the development of new television-like services. In an apparent concession to pay
television operators, the decision prohibits free-to-air services from using the digital spectrum to
provide multiple standard television services pending a review in 2005.

The Minister for Communications cited ‘special circumstances’ as the basis for the government’s
decision. He said that while the government ‘would normally welcome additional competition, in any
industry, as healthy and likely to lead to benefits for the consumer’ it makes no apologies for the
special treatment given to existing television operators. According to the Minister:
Australia has a world class TV system, with a strong local content component and a highly
skilled production sector. This could be threatened if the existing networks had to battle a
new competitor at the same time as paying huge sums to transfer to digital broadcasting, or if
Pay TV networks found themselves faced with significantly stronger free-to-air opponents
while still trying to find their feet (Alston, 1998).

The Australian Financial Review, in an editorial the day after the announcement, labelled the decision
‘information age mockery’ and was more brutal in the assessment of its motivation:
This decision was not made on the basis of an open and transparent public policy review, but
was designed to grant a political favour — from which it expects a political reward — to the
incumbent broadcasting oligopoly (25 March 1998).

! However, problems with the development of appropriate technical standards delayed introduction of
satellite services until 1995.

2 The government had decided that the ban on new services would stay in place until the end of 2008
but accepted a Senate amendment shortening the ban by two years.
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The Planning and Licensing Process

Traditionally, all aspects of the planning and licensing of radio and television services were controlled
by statutory powers exercised by a minister of Commonwealth Government. The minister had
ultimate responsibility to determine what technologies were permitted for the delivery of broadcasting
services and the number, geographic distribution and all technical operational criteria of the permitted
services. The minister also issued licences to authorise the operation of commercial and community
services. Prior to the establishment of the ABCB in 1949, all the planning and licensing powers were
vested solely in the minister. From then until 1987, in making licensing decisions, the minister was
required to consider recommendations made by the ABCB after a public inquiry, but was not bound
by those recommendations. The issue of a licence was soldly at the discretion of the minister with no
requirements to give reasons for a decision. Commercial considerations, particularly the protection of
incumbent broadcasters, played a major role in the issue of licences.

With the establishment of the ABT in 1987, the power to grant a licence was transferred from the
minister to the regulator. The minister, however, retained the power to determine the service
specifications and to call for applications to be lodged with the ABT. Before granting a licence, the

ABT was required to hold a public inquiry including consideration of the impact that the proposed
licence would have on the ‘commercial viability’ of existing services. This arrangement remained in
place until 1992.

A new planning and licensing policy, promising a considerable advance on the previously applying
arrangements, was established byBheadcasting Services Act 1992. The Act provides for a three-

stage process for the allocation of the available broadcasting spectrum for the delivery of radio and
television services throughout the country. What was envisaged was an integrated national plan for
broadcasting services based on the different levels of demand likely to exist in different areas and on a
range of social and technical considerations. Within the constraints set by the availability of
spectrum, the process was also aimed to provide greater scope for market forces to determined the
viability of additional services and to allocate commercial broadcasting licences (introduced a price
allocation mechanism).

In brief, the three stages of the planning process are:

() Setting of priorities for the development of detailed area plans and thus establish the
sequential order for the licensing of new services in different areas of the country over a
period anticipated to last several years.

(2) Development of frequency allotment plans identifying the notional number of services to
be made available in particular areas throughout Australia. The number of channels
available for allotment is highly dependent on the technical criteria chosen by the planners.

3) Development of licence area plans, using the frequency allotment plans as a guide, to
determine the number and type of services (commercial, community or national) to be
licensed in a given area.

Planning and Licensing Criteria

According to the explanatory memorandum, the planning and licensing provisions of the
Broadcasting Services Act 1992 (BSA) were intended to make the planning process ‘more open and
accountable to its users, ... to minimise barriers to entry to the broadcasting services industry’ and to
facilitate competition ‘through the quicker introduction of extra services’. The planning and licensing
functions were assigned to the ABA, subject to ministerial directions on the reservation of spectrum
capacity for national and community services.
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In the exercise of its planning functions, the ABA is required by section 23 of the Act to promote the
objects of the BSA ‘including economic and efficient use of the radiofrequency spectrum’ and to have

regard to:

@) demographics; and

(b) social and economic characteristics within the licence area, within neighbouring
licence areas and within Australia generally; and

(c) the number of existing broadcasting services and the demand for new broadcasting
services within the licence area, within neighbouring licence areas and within Australia
generally; and

(d) developments in technology; and

(e) technical restraints relating to the delivery ecaption of broadcasting services; and

® the demand for radiofrequency spectrum for services other than broadcasting
services; and

(9) such other matters as the ABA considers relevant.

A clear intention of the legislation was that the commercial viability of existing or proposed services
was not be a major consideration in the allocation of licences as had been the case with the previous
legislation. The distribution of channels throughout the country (the primary function of planning)
was, however, to be guided by the broad economic considerations listed in section 23. As stated by
the explanatory memorandum:
It is at the planning stage that judgements will be made about the number and type of
services to be available in market areas. There will no longer be a provision at the licence
allocation stage for consideration of whether or not there should be another service of a
particular category in a licence area ... .

The legislation does not provide specific directions to the ABA on the exercise of its planning
function. While promotion of the objects of the BSA is required, the relative importance accorded to
the different objects is a matter for the ABA to determine as is the relative weight given to the
specified planning criteria. The lack of specific direction also left the ABA exposed to pressure from
vested interests. Lacking precise definition of its powers and intent on avoiding litigation, the ABA
adopted a rather restrictive interpretation of its powers, particularly in relation to the licensing of new
services. The ABA’s reticence to implement a pro-market approach to its planning function is
evident from its actions at every stage of the planning process. Overall, the net effect of the ABA’s
timid approach has been a considerable winding back of the pro-market focus that had been envisaged
by the framers of the legislation.

Although the setting of priorities for the preparation of frequency allotment plans and licence area
plans is a relatively simple process, it has a considerable impact on the economic and social benefits
accruing to society and on the efficient development of broadcasting services. According to the
explanatory memorandum, there are competing priorities ‘between particular areas of Australia, and
between different parts of the broadcasting services bands’ and ‘prioritisatioecdssary because
limited planning resources ‘must be allocated to the areas of greatest social and economic need'.
Because of the necessarily long duration of the planning process, the order of completion of area plans
can have considerable social welfare implications. In such a situation, sound public policy practice
dictates a determination of priorities on the basis of the relative level of benefits accruing to society
from the different licence areas (the higher the expected level of benefits, the higher the priority).

Because of government-imposed restrictions on the further development of television (six Australia
wide high power channels, no more than three commercial television services in any one area) the
ABA rightly focused its planning efforts on development of radio services. In setting its priorities,
however, the ABA astonishingly decided that what it termed the ‘least served areas’ were to be
planned for first. Primarily these were remote and regional areas. Because the planning process is
lengthy, this meant that metropolitan areas where demand was likely to be greatest were to be last in

the queue. This meant several years delay in the planning of services for capit%lv\zﬁhes

% No capital city plans have yet been completed — a draft plan for Sydney, the first capital city to be
planned, was published in August 1999.
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considerable loss of benefits to consumers and substantial protection from competition for incumbent
broadcasters. The ABA has provided little explanation for its decision. In a somewhat candid
admission that the decision may not have been well thought out, the Chairman of the ABA, in recent
evidence to the Productivity Commission Inquiry into Broadcasting Services, stated:
The authority took a decision at that time (when the BSA was introduced in 1992) that it
ought to ... prioritise on the basis that the least served areas ought to done first. Perhaps in
retrospect one might have said, ‘“You should do the areas in greatest demand first’. ... It's
because of (that) decision ... to come down to the capitals last, that there are areas still
unresolved. Those are the areas where most people live. ... Perhaps we should have started
the other way around but that wasn’t how we did it. (Transcript of Proceedings, 28/5/99:529
and 532)

The loss of benefits to society was compounded by the ABA’s determination of the frequency
allotment plan. In preparing the allotment plan, the ABA appears to have given little, if any,
consideration to potential variations of technical planning criteria for more intense utilisation of the
broadcasting frequency spectrum. As a matter of policy, the ABA decided that there would be no
change to earlier plans that assumed six wide-coverage television channels throughout Australia and
that there would be little scope for the introduction of additional AM radio services without re-
planning of the AM band. For FM radio, it adopted the following arbitrary targets for the distribution
of services:

» 16 wide area coverage channels in mainland State capital cities;

e 12 wide area coverage channels in other major cities; and

« 8 wide area coverage channels everywhere else.

While these arbitrary formulas for channel allotment might be appealing because of their superficially
equitable treatment of geographic locations, they give little consideration to their very different
demand patterns or to the number of stations that they can support. For example, a market like
Sydney would have a much greater demand for, and capacity to support a substantially larger number
of, broadcasting services than a city like Adelaide with a population that is less than 30 per cent that
of Sydney.

Economic and efficient use of the spectrum requires allocation of the available channels to their most
valuable use taking account of both economic and social benefits. Although the ABA claims that the
channel targets were developed ‘in the light of demographic and social and economic characteristics
of areas’, it offers no explanation how the targets are derived from those factors (ABA, 1998). It is
clearly evident, however, that in economic terms at least, an additional licence in Sydney would be
worth much more than an additional licence elsewhere. To justify its arbitrary allocation, therefore, it
would be incumbent on the ABA to demonstrate with detailed cost-benefit analysis that the lower
economic values of licences outside Sydney are balanced by commensurately higher social benefits.

The technical criteria used to determine the signal quality and coverage of a service can have a
considerable influence on the efficiency of spectrum usage. The ABA's application of the planning
criteria focus on ensuring an unnecessarily high signal quality throughout the licence area and gives
only scant consideration to the tradeoff between signal quality and the number of services that can be
accommodated in a given amount of spectrum. The more intensively channels are used, the greater
the likelihood of interference between them. Because services using the same or adjacent frequencies
can interfere with each other, not all channels can be used in any one location. The number of
channels available in any one location depends ondteptable level of interference between them
which in turn is dependent on the intensity with which the channels are re-used, on the power and
coverage pattern of transmitters, on the location of transmitters, on the height of the antenna, and on
several other factors. A variety of well-tested technigues are available to planners to increase the
intensity of use of channels as is done in many other countries that have had to cope with considerably
greater spectrum scarcity than is the case for Australia.

In addition, the current licensing arrangements are inherently inefficient. They provide for the supply

of sufficient spectrum to guarantee adequate signal coverage of the specified reception area. This
usually involves more than one single channel frequency as more than one transmitter may be
necessary to achieve adequate coverage. Thus, although there are 100 channels in the FM radio band
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and 51 channdsin the television bands, on the basis of the current planning criteria the ABA is able
to accommodate no more than 16 wide area coverage FM channds in State Capital Cities and no
more than six nationwide analog television services. Licence fees, however, are based on advertising
revenue with no consideration for the amount of spectrum used. Broadcasters pay the same licence
fee irrespective of the number of channels they use to service their licence area. Consequently, they
have no incentive to use the spectrum efficiently or to develop other cost-effective delivery systems.
Indeed, the current arrangements have an inbuilt incentive for broadcasters to use up as much
spectrum as possible and thus reduce the scope for competitive entry by other broadcasters.

The loss of benefits to society is further compounded in the third stage of the planning process. This

is the most detailed stage of the process and many of the elements are left to the discretion of the
regulator to determine. A recent assessment of the planning process by lawyers Gilbert & Tobin

(1997) concluded that because of a lack of clarity in the provisions of the legidation, the ABA’s
considerations of some important factors may becoessarily restrictive and inconsistent with the
initial intentions of the legislation in relation to the viability of existing services and efficient use of
the spectrum. The impact of the ABA’s approach is best illustrated with reference to the proposals
put forward in the draft licence area plan for Sydney, the first such plan for a metropolitan market.

10
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Principles of a Good Broadcasting System

The McClelland Committee (1992) expressed the following view on the desirable
attributes of a good broadcasting planning system in the context of its examination of
decisions on FM broadcasting in the early 1970s:

Firstly, we acknowledge that broadcasting arrangements should be determined by
social, economic and, necessarily technical criteria. We deliberately rank them in
that order of descending importance. We realise that technical criteria are the
easiest to judge by. Reative to other areas, technical matters tend to be clear cut,
and easy to evaluate. The danger is that engineers, having a monopoly of expertise
in the technical field, may unconsciously and with the best motives, tend to impose
a sole criterion of technical excelence on the decision making process. Decision
makers may be too easily persuaded that technical considerations rule out
alternative arrangements which may have worthwhile social or economic
advantages, and for which it may be worth forgoing a degree of technical
excdlence. We accept that technical expertise is the handmaiden of economic and
social planning, but no more than that. When there is a choice between an
increment of technical excellence, and an increment of social or economic cost or
benefit, as we beieve there often is, the judgment must be more than a narrow
engineering judgement. It is the role of the engineer to present a set of technically
feasible alternatives, and the choice of these should be made on social and
economic grounds. We acknowledge that there is plenty of room for conflicting
views about what should be done, especially in social matters. But the resolution
of theseis what government is all about.

Technical criteria may be more precisdy measured than economic criteria
Nevertheless, the calculation of costs and benefits by the best procedures possible
at the time should be mandatory for all broadcasting development. The calculation
should involve benefits forgone. The costs and benefits of the widest possible set
of resource use mixes should be estimated. Werefer, for instance, to the allocation
of frequency space between use for non-broadcasting communications, and use for
broadcasting. Where are the detailed studies which confirm that our present usage
is best? Where are the detailed studies of the economics of commercial teevision?
What is the value of a MHz of VHF or UHF spectrum space? Nobody knows (p.
4)

Unfortunately, policy makers and regulators do not appear to have heeded the Committee’q advice,
nor is there a similar parliamentary committee today advocating efficient planning of the broadcasting
spectrum and examining the efficiency of current policy decisions.

The Sydney Draft Licence Area Plan

Almost every aspect of the recently published ABA draft licence area plan for Sydney 1883, is
inherently biased in favour of incumbent commercial broadcasters and against new entry competition.
The draft plan provides a good case study of the innate tendency of regulators to limit change to the
status quo and highlights the inefficient outcomes likely to emerge when decisions and judgements
about market developments are removed from market players and are entrusted to regulators.

As indicated above, the frequeraijotment plan for the development of radio established a target of
at least 16 wide area coverage FM radio channels for the Sydney area. Of the available channels, 11

11
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are currently in use (two by the ABC, one by the SBS, four by commercial operators and four by
community broadcasters). The draft licence area plan for Sydney identifies five additional FM wide
area coverage channels for allocation to new services. Three of the channels have a high power
capacity of 150 kW giving them comparable coverage to existing commercial services. The
remaining two services are restricted to 15 kW and 50 kW and thus have a more limited coverage.
The ABA proposes that only two of the high power 150 kW channels be set aside for commercial
services; one for immediate allocation on the finalisation of the plan and the other for allocation four
years thereafter. The remaining three wide area coverage channds are proposed to be set aside for
community radio services.

The ABA proposals arguably undermine the intentions of the Broadcasting Services Act and, for
several reasons, would produce an outcome that would confer the greatest possible net benefits to
society. The proposal has the hallmarks of an attempt to insulate established broadcasters from
increased competition by greatly underestimating the market potential and by unnecessarily proposing
to delay new entry. Furthermore, the ABA does not provide a detailed analysis to demonstrate that its
proposed allocation of wide area coverage channels to community represents the most valued use of a
scarce resource consistent with its obligation to promote ‘economic and efficient’ use of the spectrum.

Demand for Additional Commercial Services

Given that commercial licences are to be allocated by a market mechanism (auction), there is no need
for the ABA to be concerned with the level of demand or to try to second-guess what the market
outcome might be. If the demand for channels is greater than the supply, the allocation mechanism
will ration the channels to those placing the greatest value on the licences. Alternatively, in the
unlikely event that supply eeeds demand, some of the channels would be passed in at the auction.

The ABA should also not be concerned with the feasibility of additional commercial services.
Decisions on the feasibility of an investment should be left to investors to determine. In an auction,
the onus is on bidders to assess the value of a commercial licence to themselves. If they overestimate
the value and pay a higher than warranted price, the return on their investment is diminished and so
is their capacity to compete effectively with other broadcasters. If investors overestimate the capacity
of a market to support services, the least efficient services will fail and only the number that can be
efficiently sustained by the market will survive. Incumbents will survive only if they are more
efficient than new entrants. The net result this market process is that consumers are assured access to
the services they value most.

In a situation where the number of services that can be licensed is restricted, as is the case for the
Sydney market, the auction will efficiently ration the licences to those who value them most. The
scarcity value of the licences is factored into the price investors are prepared to pay ensuring that it is
secured by the community and not to a few licence-holders.

The ABA relies heavily on incumbents and aspirants for its information on market demand (Gilbert &
Tobin, 1997). This is likely to distort its assessment in favour of incumbents who have a huge
incentive to argue against increased competition. The incentives to aspirants, on the other hand, are
limited and indirect because they are not assured of securing a licence in an eventual auction.
Incumbent broadcasters would be expected to argue strongly that there is no demand for additional
services or that the quality of services will decline if new licences are issued. For them, the less
intense the competition the greater their profits.

In a normal market, suppliers compete with each other both in terms of price and quality. In free-to-
air broadcasting there is no price competition and quality becomes the main driver of competition for
audiences. A reduction in programming quality could occur only if all services simultaneously agree
to a reduction by, in effect, forming a cartel. Notwithstanding that such an arrangement would be in
breach of thélrade Practices Act, it would be difficult to sustain. Restricted spending on programs
would encounter the classic dilemma of cartels because individual broadcasters would not see reduced
program quality as being in their best interest. There is an inherent incentive for individual members
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of such a cartel to break the agreement and increase quality. Increased programming quality by one

service seeking to gain advantage over its competitors cannot be left unanswered if competitors wish

to avoid losses of audiences. Thereis pressure, therefore, for overall programme quality to be driven

up. The larger the number of competitors in the market the more difficult for cartel-type
arrangements to be sustained. Broadly, incentives to increase quality will not stop until an industry’s
profits are driven down to normal economy-wide levels. In a restricted market, there is less pressure
for intense competition on the basis of quality abdva nomal profits will be a feature of the
industry. Furthermore, as acknowledged by the ABA, an increase in the number of stations will
increase the, diversity of programming available to audiences..

Impact on Revenue and Profitability

The number of commercial radio stations in Sydney has not changed since 1981. Radio advertising
revenue, however, has recorded a cumulative growth of 75.4 per cent in real terms between 1981and
1998. Cumulative growth iGDP for the same period was 58.6 per cent. Growth trends indicate that
radio advertising revenue is likely to continue growing faster than GDP in the foreseeable future.

The average revenue of Sydney commercial stations ($17.2 million in 1997-98) is more than twice
that of commercial stations in all other state capital cities ($8.4 million). The average revenue of the
four FM stations in Sydney was $24.5 million in 1997-98 and that of FM stations in other capital
cities was $10.0 million. Using the capital cities (excluding Sydney) average as a yardstick, indicates
that the Sydney licence area could support twice as many stations than at present (i.e., an additional
nine stations). As the new services will be operating in the FM band, the average revenue of capital
city (excluding Sydney) FM services may be a more appropriate guide. On that basis, the Sydney
licence area could support an additional 15 stations. These estimates are conservative as the average
revenues used as yardsticks are overstated by the extent that cities other than Sydney can also support
additional services.

The validity of these comparisons is acknowledged by the ABA. The statement of assumptions used
in the preparation of licence area plans says that the ABA “assumes the demand for additional
broadcasting services can be inferred from demographic, social or economic indicators within a
market or from comparison with other markets with similar demographic, social or economic
characteristics ...” (ABA1998).

Revenue, of course, is only one aspect of business operations. Costs must also be taken into account.
The operation of radio services should not differ greatly with its location in the various State capital
cities. The operation of transmitters, studios, program costs, etc would be expected to be similar.
Some costs such as agency commissions and licence fees are related to advertising revenue.
Similarly, salaries and wages may be partly related to revenue, but is also likely to reflect the ability of
some key personnel such as executives and popular presenters to secure some of the monopoly rents
from restricted entry to the industry. Office rentals would be expected to vary from city to city. After
allowing for these variations, estimates of costs indicate that several additional FM services could
operate profitably in Sydney (Papandrea 1999).

Return on Investment

Radio licences represented 60 per cent by value of all the assets of the commercial radio industry in
1997-98. For the Sydney radio market, 70 per cent of the value of the industry’'s assets are
represented by licence values. For Sydney FM stations, licences represent 79.9 per cent of all assets.
In 1997-98, the averadgmok value of an FM radio licence in Sydney vt.3 million. This is
approximately four times the average value of all the other assets of Sydney FM radio stations ($11.1
million). The average value of radio licences for FM stations in other state capital cities was only
$15.1 million. The average value of total assets other than radio licences for FM stations in state
capital cities was $8.3 million.

13
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The profits before interest and tax (PBIT) to tangible assets ratio for the Sydney FM stations is very

high relative to the ratio achieved by investments in other industries. This means that acquisition of

licences for FM stations in Sydney would be very attractive to investors. As acknowledged by the

ABA, the value of a ‘broadcasting licence ... represents a capitalisation of expected economic rents’
(ABA 1999). In part this is reflected by the substantial variation in the value of radio licences of FM
stations in different capital cities. The value of other assets of FM stations varies much less from city
to city. The fact that the value of FM licence in Sydney is approximately three times the average for
licences in other state capital cities is a good indicator of high potential earnings for new stations.
Thus, it is also an indicator of the value investors may be willing to pay to secure a licence at an
auction. Obviously, an investor’s willingness to pay will be affected by the number of licences to be
allocated. The fewer the licences, the higher the expected returns and thus the higher the price
investors would be prepared to pay.

The ABA notes the high ratio of PBIT to tangible assets for Sydney radio stations in its analysis
(ABA, 1999). As noted by the ABA, the ratio for Sydney radio stations (44.3 per cent) is a little more
than twice as large as that for the Australian radio industry (including the Sydney stations) as a whole
(21.5 per cent). This comparison, is somewhat inappropriate as it tends to understate the difference
between the Sydney stations and the rest of the industry (i.e., total industry less Sydney stations) for
which the ratio is 17.1 per cent. However, even with that adjustment the true extent of the difference
is considerably understated. As calculated by the ABA, the PBIT to tangible assets for Sydney refers
to all commercial (AM and FM) services in the Sydney market. As the proposed additional services
for Sydney will be FM services, the PBIT to tangible assets ratio for the existing FM services in
Sydney is the relevant ratio for consideration. In 1997-98, the PBIT ratio for the four Sydney FM
stations was 70.8 per cent. This is twice as large as that of FM stations in other capital cities and
more than four times that of the Australian commercial radio industry excluding Sydney FM stations.

Delayed Allocation of Licences

The above analysis clearly indicates that the Sydney market would be abl¢ato saseral more
commercial radio stations. The ABA, however, makes a tentative conclusion in support of only two
additional services, but then astonishingly proposes that licensing of the second service be deferred for
four years. The proposed delay appears to be in sharp contrast with the intentions of the Act to
minimise barriers to entry and facilitate competition through ‘quicker introduction of extra services’
(Explanatory Memorandum). According to the ABA, it proposed the delay because it was concerned
that two additional stations would be a ‘shock ... likely to have undesirable consequences on the
industry’ (ABA, 1999). The ABA also stated that it was ‘concerned at the possibility that a
substantial increase in the number of commercial licences in the Sydney market would lead to a
decline in revenues and profitability for the industry as a whole’. It is difficult to imagine why the
ABA should be so concerned. It is obvious from its own reasoning for delaying the second licence —
to ‘allow for further growth inGDP to be factored in’ — that the ABA expected continued growth in

the industry’'s revenue. Increased competition, on the other hand, would help dissipate some of the
supernormal profits accruing to existing stations and would certainly lead to decreased profitability.
However, this is a normal outcome of market competition acting to align high rates of return on
investment in one sector of the economy to more normal rates applying elsewhere and is thus not a
justifiable reason for concern.

Delayed introduction will also run counter to the desire of introducing competition quickly and
encouraging new entrants. Indeed the staged introduction of services may end up having an adverse
effect on competition. Bidders for the first licence will take account of the delayed entry and will
accordingly adjust upwards the price they are prepared to pay to secure the licence. The new entrant
will thus face a higher investment, a higher cost structure and lower potential return on investment
than its competitors and will be disadvantaged in its attempts to compete with the incumbent
broadcasters.

Commercial Versus Community Channels
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Demand for radio channels exceeds its supply. Hence the ABA is required to plan the allocation of
frequencies throughout Australia and to licence users of the available frequencies. The ABA is

required to ensure that the alocation of frequencies for the delivery of different services makes
“economic and efficient use of the radiofrequency spectrum”. In determiningliteation of
frequencies to different services, the ABA may be directed by the minister to reserve spectrum
capacity for national and community broadcasting services. More importantly, while the ABA has the
responsibility to determine the number of services to be made available in a particular area, the
capacity to be reserved for national and community broadcasting services channels is determined by
the minister. All the unreserved capacity would normally be available for allocation to commercial
services by the ABA.

In the absence of a ministerial direction, the ABA’s power to set aside of three wide area coverage
channels for community services as it proposes to do might be doubtful. In its discussion paper for the
draft licence area plan for Sydney, the ABA says ‘(t)he reference in section 26 to the ‘characteristics’
of services includes, in the ABA’s view, the category of each service’. Section 26 of the Act sets out
the ABA’'s responsibility to ‘determine the number and characteristics, including technical
specifications, of broadcasting services that are to be available in particular areas ...". The explanatory
memorandum, however, suggests that section relates primarily to the technical criteria as follows:
The licence area plan will contain the precise detail of all licence areas, including such
matters as: the areas covered by each licence area; the nominal carrier frequency of the
services; the nominal transmitter sites for each service: the nominal technical conditions for
each service, including operating power and radiation pattern: and whether or not there will

be a need for any translators for any of the services

The ABA’s view is apparently based on a legal opinion on the interpretation of
‘characteristics’ in the wording of section 26 of the Act. However, other legal
interpretations are possible. For example, Gilbert & Tobin are of the view that ‘on
balance ... it appears likely that what was envisaged was a scheme in which the
Minister did retain control as to the number of national and community services that
would be made available’ (p. 44). In other words, until a court makes a definitive
interpretation, the ABA’s view could be open to challenge.

Notwithstanding its potentially doubtful power to set aside channels for community use, the Act

imposes an obligation on the ABA to plan for ‘the economic and efficient use of the radiofrequency
spectrum’. The maximisation of social welfare requires the application of scarce resources to
activities that produce the greatest level of benefit to society. The determination of what the most
productive use of resources is takes economic efficiency as its starting point. Society, however, may
wish to give up some of the economic benefits to pursue social goals that are valued more than the
associated loss of economic efficiency. In other words, in making a particular policy choice, implies a
collective judgement that the social value of the outcome is worth more than the opportunity cost of
not applying those resources to the most valuable alternative use.

Such a judgement requires more than an appraisal of considered opinions. A sound and reliable
judgment cannot be made without rigorous cost-benefit analysis of the alternative uses of the
channels. It is incumbent on the ABA, therefore, to fully justify how the proposed allocation of three
wide area coverage channels for community services represents the most efficient and productive use
of the scarce radiofrequency spectrum. Such an allocation would involve a considerable transfer of
highly valuable resources to a small proportion of Sydney's population. Because of spectrum scarcity,
the estimated value of new commercial radio licences in Sydney is of the order of $20 million to $50
million (Collins, 1999). This value represents only a part of the opportunity cost of using the
spectrum for the provision of community radio services.

Under the ABA’s draft proposal; the number of FM commercial services in Sydney would eventually
increase from four to six, while the number of wide-area coverage community FM stations would
increase from four to seven. This means that Sydney will end up having more FM wide-area coverage
community stations than commercial FM services. Given the relative valuation of the two categories
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of stations, it is highly unlikdy that such a distribution of frequencies represents the most efficient
and productive use of the associated radiofrequency spectrum.

Eighteen community radio services already operate in the Sydney licence area. Of these, four are
wide-area coverage FM services, one is a wide-area coverage AM service and 13 are local area
coverage FM services. The ABA proposes to licence another seven, three wide-area coverage and

four local FM services. |If the proposal isimplemented, 25 out of a total of 44 services (including the

two proposed commercial services) would be community services. Commercial services would be
restricted to 11 (nine existing and two proposed). In principle, the allocation of four additional local
community services appears to be consistent with the envisaged function of community services. The
explanatory memorandum says that ‘community broadcasters differ from other broadcasting services
in that they have a local focus and role in attracting local community participation in broadcasting’.
On this basis, however, the allocation of additional wide-area coverage channels for community
services may not be consistent with that function.

Licences for FM community services are issued free of charge on the basis of assessed merit to
community groups seeking to operate services. It is not surprising, therefore, that demand for licences
exceedsgpply. A high level of demand for free community licences is moessarily an indication

that community radio services are highly valued other than by the small groups who seek to be
community broadcasters. Audiences of community services are small. Studies on the how well
community services cater for their target audiences and to what extent the services are valued and
used by audiences are virtually non-existent. There are no comprehensive Australian studies of the
intensity of demand for additional community services nor of relative valuation which the community
places on thenis a vis additional commercial services. FM radio licences are also highly sought and
highly valued by commercial operators.

While the small audience of community station may derive a substantial social benefit from the
operation of the station, it is highly likely that such a benefit would be smaller than the aggregate
social benefit that an additional commercial station would confer on its much larger audience. In any
event, it would be incumbent on the ABA to demonstrate that the Australian community is prepared
to transfer up to $150 million to the operators and audiences of three additional wide coverage
community stations in Sydney. In the absence of a detailed assessment of all the costs and benefits
clearly demonstrating that the benefits of allocating the channels for use by community services
outweigh the opportunity costs of using them for commercial services the ABA’s proposal may well
be contrary to the wider public interest.

The BSA envisaged the use of narrowcasting licenses for the provision of services targeted to special
interest groups whose members may be widely dispersed throughout a licence area. The explanatory
memorandum indicates that ‘a special or common interest group’ refers to groupings ‘such as
members of a particular occupation, profession, club or association, or say, persons who enjoy
Baroque music’. The Act also provides for the use of non-broadcasting band licences for the delivery
of community broadcasting services (section 82). According to the explanatory memorandum that
provision was in recognition ‘that the use of the broadcasting services bands may not always be the
most efficient, cost effective method for delivering a community broadcasting service’. Narrowcastors
are permitted to raise funds from advertising and as for commercial services, licences are allocated by
auction.  However, as community licences are issued free of charge, community groups
overwhelmingly seek a community licence in preference to a narrowcasting one for which they would
have to pay. The ABA draft plan proposes to allocate three new narrowcasting licences in the Sydney
licence area.

Need for Reform

The planing and licensing of broadcasting services involves three distinct components with different
attributes, some of which are potentially in conflict with each other:
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1. Planning and licensing is about assigning the right to use a limited public resource. Although the
spectrum has unique attributes, allocation of the right to use the spectrum is essentially the same
asthe allocation of property rights over other resources.

2. Because signals using the electromagnetic spectrum as the carrier can interfere with each other,
planning and licensing involves a technical element to limit potential interference to manageable
proportions.

3. Licensing involves the right to conduct a broadcasting business with several cultural and social
obligations. In asensethisis also a property rightsissue.

When radio was first introduced, the principal problem facing authorities was prevention of
interference between broadcasters operating in the same or different areas. As this was primarily a
technical problem, the property rights to use the spectrum and conduct a broadcasting business were
tacked on to the technical function. This early focus on technical issues has since evolved into a
highly centralised and prescriptive system that determines the size of the broadcasting industry, and
the nature and location of the services that are available. All the important decisions are made by
policy makers and regulators with only notional reference to the market in an environment that is
highly conducive to influence by vested interests. The net result of all thisis a system that leads to a
highly inefficient and wasteful use of a very valuable scarce resource and to the advancement of the
interests of private rent-seekers at the expense of the wider public interest.

Since the early days of radio technological advances have minimised the necessity for detailed
technical controls on the use of spectrum and the development of enforceable spectrum property rights
has virtually done away with the need for centralised control and policing of interference between
users. These developments have made a pro-market reform of broadcasting services possible and
highly desirable. The desirability of reform was partially recognised in the development of the
Broadcasting Services Act 1992. The legidation incorporated some major market liberalisation aims
including:
e maximum possible (economic and efficient) use of the broadcasting spectrum;
 minimisation of barriers to entry including rapid allocation via auction of al available
frequencies not set aside for use by national or community services; and
e noconsideration of commercia viability of services by regulator.

However, because of imprecise wording and directions, what appeared to have been a promising start

to reform has since been largely undone by the regulator's restrictive and overly legalistic

interpretation. According to Gilbert & Tobin (1997):
Fundamentally, a policy choice needs to be made between the ABA'’s curent approach and a
market driven approach which would maximise the entry of new services into the market and
accommodate the possibility of the failure of some services. The Explanatory Memorandum
for the current Act does state that it was intended that barriers to entry to the broadcasting
service industry be minimised and that competition in the provision of such services be
facilitated through the quicker introduction of ‘extra services’. The key policy decision to be
made is whether the legislation should be amended to achieve this objective. (p. 34)

Most of the problem with interpretation appear to centre around the requirement for planning to
promote the objects of the Act, including the economic and efficient use of the radiofrequency
spectrum, and the statutory matters (section 23 of the BSA) that planners have to have regard to.
Some of these matters have economic and social implications, and have provided the vehicle or
justification for the ABA to impose its own market judgements on the development of broadcasting
services. Evaluations of demand, feasibility of investments and other market parameters are best
made by market players and should be left to them to make.

The capacity of a market to sustain broadcasting services should be left entirely to investors to assess.
The many years of excessive protection of incumbent broadcasters have been based on the misguided
concept that it is undesirable for broadcasting services to fail. Why broadcasters should be singled out
for such special treatment is not apparent. Other media are not protected this way. Newspapers have
been allowed to start up and fail with obvious harm to the sia fabric. But even if broadcasters

had special attributes making their failure undesirable to society, it does not follow that a regulator is
the best judge of the market’s capacity to sustain services. Market players are much better judges of
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commercial viability and have a considerable incentive to make efficient choices because it is their
investments which would otherwise be at risk.

There are three possible outcomes of a new player entering a market:
e al services including the new entrant are viable albeit one or more of the incumbent services
may experience areduction in their profitability; or
e thenew entrant fails; or
» oneof theincumbents fails and the new entrant succeeds.

The desire of investors to enter a broadcasting market reflects an assessment that they would be able

to earn a higher rate of return on that investment rather than alternative investment. Investors will
continue to seek to become broadcasters up to the point when expected returns from broadcasting are

equal to expected returns from alternative investments. Through this process, market forces will

ensure that the number of broadcasters in a market will be no more or no less than the number that

can earn sufficient revenue to sustain efficient operations and provide an adequate rate of return on
investors’ funds. As is the case for other industries, this will be achieved without a regulator
attempting to outguess the market.

In the event that one more investor than the number that the market can sustain enters the market
either the new entrant fails or one of the existing operators fails. In either case, the least efficient
operator will be the one that fails. This will ensure that the services to consumers are the best and
most efficient possible. Unlike the current situation where incumbents are protected from competition
from new entrants and can thus afford to operate at less than maximum efficiency, the threat of entry
into the market will ensure that full efficiency is maintained.

The broadcasting band is only a small portion of the radiofrequency spectrum. Problems of
interference between services, which can occur just as readily in other bands as they might in
broadcasting, have been adequately addressed by technical developments. However, in contrast to the
highly prescriptive approach to licensing of the broadcasting spectrum, market forces play a dominant
role in determining how the spectrum is used. Technical considerations come into play only in the
identification of available bands for allocation to users. Property rights are well defined in terms of
coverage area and maximum signal permitted to extend beyond the coverage area. Within the
coverage area, spectrum owners are free to employ the spectrum to the fullest extent possible and have
an incentive to apply it to the most profitable uses. Spectrum rights may be subdivided and leased or
sold to others. Management of the radiofrequency spectrum, other than the broadcasting band, is the
responsibility of the Australian Communications Authority (ACA). Apart from basic technical
specifications, technical planning of services is the responsibility of property rights holders and
interference problems are matters to be resolved between users. In common with other property
rights, spectrum rights are enforceable in the courts.

There is no apparent reason why the approach used to manage non-broadcasting spectrum should not
be used to manage the broadcasting spectrum as well. There is nothing unique about the broadcasting
spectrum that would prevent this. Other spectrum is also subject to international agreements and to
reservations for public interest use (e.g., defence, emergency services, etc.). The only unique aspect of
broadcasting is the imposition of social obligations on those who carry on the business of
broadcasting. Those obligations are not dependent on the carriage platform that broadcasters choose
to deliver their services to consumers. If desired, therefore, social obligations can be imposed as a
condition of doing business independently of the system used to manage the spectrum. This would be
no different to what happens in other industries (e.g., safety regulations on the handling and storage
of dangerous goods).

Automatic sale by auction of all broadcasting spectrum not set aside for national or community
services would considerably improve the efficiency of allocation and use of spectrum for new services.
However, as most of the broadcasting spectrum has already been allocated on the basis of earlier
policies, action will also beatessary in relation of existing allocations so as not to entrench previous
inefficiencies.
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Under current arrangements, the holder of a broadcasting licence is assignhed a block of spectrum
which the regulator determines to be necessary to ensure an adequate signal throughout the licence
area. This often involves more than one frequency channel as one or more trandators, in addition to
the main transmitter, may be required to broadcast the signal in accordance with the technical criteria
determined by the regulator. Under those circumstances, the broadcaster may be concerned with the
cost of operating the necessary transmitters, but essentially has no choice to vary the regulator-
determined arrangements. In particular, as the licence fees paid are independent of the amount of
spectrum used and as the spectrum cannot be applied to other uses, the broadcaster has no incentive to
seek to use the spectrum efficiently.

To improve the efficiency, licence fees paid by a broadcaster should reflect the amount of spectrum
used as well asitsrelative scarcity at the use location. At present, broadcast license fees are based on
advertising revenue which indirectly partly reflect the scarcity at the location in which the spectrum is
used but not the amount used. The larger the population within the licence area, the larger the
potential earnings from advertising and hence the higher the demand for spectrum for additional
services. Licence fees should reflect this scarcity value. For new services, the scarcity value of the
licence would be reflected in higher auction bids. The payment of licence fees based on the amount
and scarcity of spectrum used would encourage broadcasters to minimise their use of spectrum and
release what they do not require for saleto other users.

Alternatively, the spectrum planner could be requested to undertake a replanning of the broadcasting
spectrum for maximum possible use taking account of current technological realities. Existing
broadcasters would be offered sufficient spectrum to operate their service under the new regime. All
spectrum released through replanning would be sold by auction.  Such an approach would have the
advantage that the spectrum needs of national and community services could also be re-assessed on
the basis of current technical practices. Ongoing licence fees would reflect spectrum usage to ensure
that broadcasters have an incentive to respond to ongoing technical developments and ensure efficient
use of the spectrum.

Recommendations

1. The broadcasting spectrum should not be managed differently to the rest of the radiofrequency
spectrum. It is a scarce resource that should be utilised to the fullest extent possible and applied to
the most valuable uses as determined by the market and not by regulators attempting to outguess
the market. All the spectrum not set aside for national and community services should be
allocated by auction to the highest bidders. Those purchasing the property rights to the spectrum
should be free to determine the purpose and intensity of use of the spectrum they hold. They
should also be free to sell or sublet the whole or part of their spectrum holdings as they wish. The
ACA has extensive expertise in spectrum management and should be given responsibility to
manage the broadcasting spectrum in the same manner it manages the rest of the radiofrequency
spectrum.

2. Broadcasting licence fees should distinguish between spectrum usage and other obligations of
broadcasters. Spectrum fees should reflect the amount of spectrum used and the scarcity of the
spectrum in a particular locality.

3. Licences to conduct a broadcasting business should be separated from spectrum property rights
and should be issued separately. These licences should be concerned only with the social
obligations of broadcasters and should be freely available to anyone wishing to become a
broadcaster using the current pay television model as a guide.

4. Broadcasters should not be extended any specia protection from competition. Regulators should

not have any discretion to determine the number of commercial broadcasters. This should be left
entirely to the market to determine.
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5. The amount of spectrum set aside for use by community broadcasters should be determined after
extensive cost-benefit analysis to assess the benefits accruing to society from community
broadcasting use against the opportunity cost of alternative use of the spectrum. The benefits
accruing to society from spectrum already allocated to community use should be evaluated on a
regular basis.
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