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Executive Summary

This Submission from the Australian Competition and Consumer Commission (the
Commission) is made to the Productivity Commission for its Inquiry into Broadcasting.

The Productivity Commission’s Issues Paper indicates that the scope of the inquiry is most
extensive.  The Productivity Commission is to advise on courses of action to improve
competition, efficiency and the interests of consumers in broadcasting services, and should
focus on social, cultural and economic dimensions of the public interest.  Under the
Competition Principles Agreement, any legislation that restricts competition should be retained
only if the benefits to the community as a whole outweigh the cost and if the objectives can
only be met through restricting competition.

The Commission’s submission addresses only those issues related to competition and the
economic dimensions of public interest and ownership and control issues relevant under the
provisions of the Trade Practices Act 1974 (the TPA).

The Commission expresses no view on any of the various options canvassed in this paper for
regulation of the broadcasting industry.  However, the Commission is of the view that the
industry should not in any way be exempted from the application of the TPA.  It should apply
to this industry equally as it applies to other industries reflecting the fundamental principle
embodied in the Competition Principles Agreement of universal and uniformly applied rules of
market conduct.

The Commission considers that all regulation that affects competition in broadcasting should
be examined in the inquiry, not only the legislation referred to it for inquiry (ie, the
Broadcasting Services Act 1992, the Broadcasting Services (Transitional Provisions and
Consequential Amendments) Act 1992, the Radio Licence Fees Act 1964 and the Television
Licence Fees Act 1964).

Digitalisation and convergence are creating many new competitive dynamics in broadcasting
as well as other industries such as telecommunications and the print media.  Digitalisation and
the trend to full service networks providing bundles of distinct services are likely to provide
significant economies of scale and scope and to increase opportunities for new entry.
However, for the benefits to be fully realised, access to digital networks is shaping as a
potentially major issue for content service providers.  In certain circumstances, access to the
content itself has important competitive consequences for infrastructure competition and the
range of services available in Australia, particularly regional Australia.  In the Commission’s
view, convergence requires that the Productivity Commission look beyond the narrow range
of broadcasting legislation referred to above.

The Commission’s submission considers a number of possible courses of action that might be
undertaken as a consequence of the Productivity Commission’s Inquiry.  Each option operates
on the assumption that the provisions of the TPA apply as they presently do.  In brief, the
options are:
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• Continue to apply the present regulatory arrangements in the broadcasting industry.  The
difficulties associated with this approach include the inconsistent coverage of the current
rules and their failure to be flexible in the face of changes in technology and in the media
marketplace.

• Extend the coverage of the cross-media ownership laws and other regulatory constraints
to emerging services and service providers.  This approach similarly fails to address the
lack of ongoing flexibility required for regulation of an evolving media sector.  It is
desirable that future development and opportunities are enhanced rather than inhibited by
excessive regulation.

• Apply the TPA in its present form and abolish any broadcasting specific regulation which
restricts competition.  It is desirable that there be universal coverage of the TPA and that
all industries are generally treated equally.  However, there are problems with this
approach.  The merger provisions of the TPA would be unlikely to prevent concentration
of media ownership which falls within different markets.  Further, the TPA’s focus is
predominantly in the area of ‘economic competition’, rather than to the broader issues
associated with the policy objectives of plurality and diversity.

• Apply the TPA with a mandatory public interest test for (major) media acquisitions and
improved mechanisms to deal with access requests.  Under this option, the TPA would
continue to apply as it presently does.  However, a media acquisition would be subject to
additional scrutiny by the Commission and would be prohibited unless the parties
demonstrated to the Commission that the acquisition was in the public interest.  There
would be a right of appeal to the Australian Competition Tribunal.  It may also be
necessary to strengthen the access provisions of the TPA to ensure that new entrants could
obtain distribution of new information and entertainment-based services to households.
Various problems arise under this option, including the difficulty of prescribing the
relevant social criteria that are to be taken into account under the special public interest
test.  Another problem is the procedural complexities in coordinating the current
authorisation process under the TPA (which examines public benefit) with an additional
public interest test.

• Refer media acquisitions to a specialised agency for a public benefit analysis.  Like the
previous Option, this approach prohibits a (major) media acquisition (even if it meets the
requirements of the TPA) unless the parties to the acquisition show that it is in the public
interest, and requires prescription of public interest criteria.  However, it delegates the task
of applying such criteria to a specialised agency.  A similar approach is presently applied to
certain other acquisitions (eg, foreign acquisitions).  Again, this Option gives rise to
certain procedural complexities in coordinating the Commission’s authorisation process
with the specialised agency’s public interest analysis.

 In this submission, the Commission’s application of the relevant provisions of the TPA are
examined in detail, with particular emphasis on the criteria which the Commission uses to
determine the relevant market, and the criteria which the Commission uses to determine public
benefit in the course of its authorisation work.
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 The Commission would take the general view that any regulation which protects existing firms
in the broadcasting industry from competition should be carefully examined to ensure that the
benefits from such regulation are in the public interest and that if such benefits do exist, they
are attainable only via restrictions on competition.
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 1. Introduction

 The Australian Competition and Consumer Commission (the Commission) is the independent
statutory authority responsible for compliance with, and enforcement of, the Trade Practices
Act 1974 (the TPA), the statutory object of which is to enhance the welfare of Australians
through the promotion of competition and fair trading and provision for consumer protection.1

 The Commission’s stated objectives include to:

• secure compliance with the TPA by responding to complaints and inquiries and by
observing market conduct and initiating action when required;

• foster competition, fair trading and protection for consumers by taking initiatives to
overcome market problems; and

• inform the community at large about the TPA and its specific implications for business and
consumers.

 The Commission makes this Submission in response to an invitation by the Productivity
Commission to assist with its Inquiry into the broadcasting industry.  The Inquiry is aimed at
determining the best course of action to improve competition, efficiency and the interests of
consumers in broadcasting services.

 A number of the issues raised in the Inquiry do not directly involve competition matters.  The
Commission’s submission relates only to competition policy and seeks to outline the kinds of
options which might be considered should there be changes in the Broadcasting Services Act
1992, Broadcasting Services (Transitional Provisions and Consequential Amendments) Act
1992, Radio Licence Fees Act 1964 and the Television Licence Fees Act 1964 (the
‘legislation’).

 The Commission proposes that there be no changes to the TPA whatever course of action may
be adopted as a result of the Inquiry, except to the extent that legislation may be drafted to
allow for an additional public interest test that enables the Commission or other body to take
account of broadcast specific competition concerns, and to the extent that additional access
provisions may be needed to ensure competitive entry into broadcasting and related industries.

 The Submission discusses a number of courses of action which the Commission considers are
possible and discusses various competition and administrative issues raised in the context of
these options.  Each option operates on the assumption that the provisions of the TPA
continue to apply as they presently do, reflecting the fundamental principle embodied in the
Competition Principles Agreement of universal and uniformly applied rules of market conduct
(a point that is discussed in more detail on pages 13-14).

                                               

 1 Section 2 of the TPA.
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 This Submission examines the current cross-media ownership rules, and the need for cross-
media ownership regulation, the current foreign ownership restrictions and the other
regulatory barriers to the entry of new competitors in broadcast and related markets.  Given
the public interest imperative of competition and the role that the merger provisions of the
TPA play in determining the structure of industries, the application of these provisions is also
discussed.  The submission details the criteria which the Commission uses to determine the
relevant market, and the criteria which the Commission uses to determine public benefit in the
course of its authorisation work.

 It should be noted that the Commission has responsibilities under legislation other than the
TPA, including under Part 7 of the BSA which requires the Commission to report to the
Australian Broadcasting Authority (the ABA) in terms of the merger and authorisation
provisions in the TPA on the allocation of pay TV broadcasting licences to applicants.  In
addition, the ABA is required under s 96A of the BSA to consult with the Commission in
monitoring cross-media ownership of pay TV licence holders.

 Certain forms of media, particularly new and developing media outlets, fall outside the scope
of the BSA.  Magazines, narrowcast services, Internet and on-line services all fall outside the
cross-media ownership provisions of the BSA.  The lack of consistency of coverage is an
important concern given the consensus to achieve a universally applied national competition
policy.

 2. The need for regulation

 The Issues Paper inviting submissions to the Inquiry states that the legislation under review
seeks to provide a regulatory environment that varies according to the degree of influence of
certain services upon society and which facilitates the development of an efficient and
competitive market that is responsive to audience needs and technological developments.  It
also seeks to protect certain social and cultural values.

 It is generally considered that competition in the media is in the national interest, and that
concentration of ownership can act against the Government’s stated policy objectives of
plurality, diversity and competition.  In the Report of the Inquiry into the Ownership and
Control of Newspapers in Victoria, the two major dangers associated with a concentration of
ownership were considered to be ‘first, loss of diversity in the expression of opinion, and
second, the power of a very few men to influence the outlook and opinions of large numbers
of people, and consequently the decisions made in society...’2

 The goal of a healthy democracy is promoted by plurality, diversity and competition in the
media and this goal should supersede any industrial or commercial goal of its participants. The
public benefits that constitute and flow from plurality, diversity and competition in respect of
media ownership may require that there be some form of media regulation.  Market forces may

                                               

 2 Norris, the Hon. J G, Report of the Inquiry into the Ownership and Control of Newspapers in Victoria,
Report to the Premier of Victoria, 15 September 1981, referred to in the Report from the House of
Representatives Select Committee on the Print Media, News and Fair Facts, AGPS, March 1992, at p 192.
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be insufficient to bring about the required plurality, diversity and competition in the media.
For example, in the Report of the House of Representatives Select Committee into the Print
Media (the ‘Print Media Report’) of March 1992, it was accepted that economic forces arising
largely from economies of scale inherent in newspaper publishing, inexorably favour monopoly
newspapers in a particular market segment, and group ownership of newspapers in separate
markets.3

 It should be noted at this point that the Print Media Report also recommended a change in the
test for proscribing mergers from one of ‘dominance’ to one of a ‘substantial lessening of
competition’. The Print Media Report’s followed similar recommendations in two other
inquiries.4  A change in the merger test was subsequently made in 1992.  This change is of
considerable importance for the media.  The Print Media Report acknowleded that the
dominance test had failed to preserve a desirable level of competition in some sections of the
print media.5  The Report further acknowledged that the significant expansion of broadcasting
services and the introduction of cross-media ownership restrictions balanced in many ways the
effects of concentration in print media, but did not justify further increases in newspaper
concentration.6

 If some form of regulation is needed, the question arises whether the policy objectives are
achieved and sustained by the application of the current rules, or whether the institution of
some other regime might be more suitable.

 Regulatory models applied to the broadcasting industry have often been based on the
assumption that there were substantial barriers to entry, most of which related in some way or
another to scarcity of spectrum capacity.  This has particularly been the case in Australia with
regard to the regulation of free-to-air TV.  Within the UHF and VHF bands reserved for
television broadcasting, it has generally been accepted that there is only sufficient capacity in
most areas for six wide-area channels.

 However, despite there being room for one more channel and despite a number of proposals
for a ‘sixth channel’ in capital cities, the sixth channel has only ever been been filled on a
temporary basis by community broadcasters.  This decision has usually been based on
considerations about the ‘viability’ of a fourth commercial free-to-air broadcaster.  Indeed,
until the BSA was enacted in 1992, ‘viability’ was a licence criteria which had been used anti-
competitively to restrict entry.  One consequence is that there has been no significant new
free-to-air entry in capital city markets since the mid-1960s.

                                               

 3 Report from the House of Representatives Select Committee on the Print Media, News and Fair Facts, AGPS,
March 1992 at p xvi.

 4 House of Representatives Standing Committee on Finance and Public Administration, A Pocket Full of
Change, AGPS, Canberra, November 1991; Senate Standing Committee on Legal and Constitutional Affairs,
Mergers, Monopolies and Acquisitions - Adequacy of Existing Legislative Controls, AGPS, Canberra,
December 1991.

 5 Report from the House of Representatives Select Committee on the Print Media, News and Fair Facts, AGPS,
March 1992, at p xxiii.

 6 Id.
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 If there are substantial entry barriers in the newspaper market and in the free-to-air TV
market, then an argument may exist on diversity grounds to enforce cross-media ownership
restrictions.  Further, it may be appropriate to impose social obligations on those who have
been given access to scarce spectrum.  Thus, regulation of content via quotas for children’s
programming, local content provisions and regulation of advertising on commercial free-to-air
TV has sometimes been justified on some form of ‘social obligations’ grounds.  Regulations
regarding ‘fairness’ and ‘editorial balance’ have often been imposed on free-to-air TV
broadcasters but not imposed on other media on the grounds that free-to-air broadcasters use
a scarce public resource.

 In the absence of scarcity of spectrum, it would seem therefore that barriers to entry of new
free-to-air broadcasters would be low, concerns over concentration may be misplaced and the
justification for much of the regulation would be diminished.  The imminent arrival of digital
free-to-air broadcasting and digitalisation generally are all removing capacity constraints as a
major barrier to the entry of new suppliers.  New suppliers will be able to supply a range of
services, some of which may compete with free-to-air TV and radio.  These issues are
discussed in the next section.

 A related issue also discussed is vertical integration.  Until relatively recently, barriers to entry
in broadcasting have been high.  These barriers were essentially regulatory and spectrum
capacity barriers and existed primarily at the distribution level.

 It is unlikely that there are barriers to entry at an upstream production level.  For example,
there would appear to be no significant barriers to the creation of broadcast programming.
Inputs into the creation of new intellectual property do not appear to be in short supply and
there are numerous production companies which assemble and finance these inputs to create
programming.

 There are often vertical links between the producers of broadcast programming and the
distributors of such programming.  The distribution level is made up of the free-to-air
television stations, the pay TV distributors and the radio broadcast stations.  In Australia, the
free-to-air TV broadcasters produce some of their own programming and purchase some from
independent production companies.  The major Australian pay TV distributors have ownership
links to many of the channels which they distribute.  In radio broadcasting, the distinction
between production and distribution is blurred although radio stations generally have no
ownership links to the major companies which produce sound recordings.

 At the next vertical level are the domestic reception mechanisms which would include
television and radio reception equipment and pay TV set top boxes and encryption devices.

 It would seem that regulation of the broadcast industry would not be appropriate on
competition grounds unless the barriers to entry at any one or more of the above levels were
high.  The most likely stage where barriers to entry would be high would seem to be at the
distribution level, although as the broadcast signals switch to digital, set top box and
encryption control may become an issue.
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 3. Broadcasting and convergence

 The Productivity Commission’s terms of reference require it to have ‘…due regard to the
phenomenon of technological convergence to the extent that it may impact upon broadcasting
markets’.
 
 Technological convergence is largely brought about by digitalisation, whereby all electronic
communications are increasingly being conducted as streams of the binary digits ‘0’ and ‘1’
rather than as analogue waveforms.  As the Chief Executive of Cable & Wireless Optus, Mr
Chris Anderson, notes:
 

 ‘…soon, every piece of information – voice, data, news, video, music, television, mail,
weather and e-commerce – will be digital and most devices in the home or office will
be able to read them.’ 7

 
 The Productivity Commission notes in its Issues Paper that technological advances are
blurring the boundaries of what we normally associate with ‘broadcasting’.  A fundamental
characteristic of broadcasting is that whatever is broadcast, it is broadcast on a passive ‘point-
to-multipoint’ basis.
 
 Digitalisation means that, on the delivery path to the home, ‘point-to-multipoint’ broadcasting
services are increasingly being mingled with interactive ‘point-to-point’ services more
characteristically associated with telephony and the Internet.
 
 The ability to transmit both types of services down the same path and also be ‘understood’ by
devices in the home or office has largely been made possible by agreement on the Internet
Protocol (IP) which has standardised the procedures for transmitting digital signals over the
Internet.  As the Chief Executive of Telstra, Mr Ziggy Switkowski, has said:
 

 ‘…we will reach the point where virtually all communications products will be
governed by the Internet protocol, where everything that moves will be digital signals,
where voice communications are but a small part of a broader portfolio of digitised
services…’ 8

 
 The convergence of ‘point-to-multipoint’ broadcasting services with ‘point-to-point’
telecommunications services into a more comprehensive electronic ‘communications’ service
is changing the nature of broadcasting (and telecommunications) in a fundamental respect: a
range of distinct services are increasingly being delivered over the one network (‘full service
networks’).9  Further, these services are increasingly being marketed as bundled services, often
with a discount if all services in the bundle are taken.
 

                                               

 7 Cable & Wireless Optus first annual report, released 30 June 1999, referred to in Sydney Morning Herald, 1
July 1999, p 23.
 8 ‘CEO takes direct line on Net plans’, the Age, 23 June 1999, pp C1 and C5.
 9 For example, refer ‘It’s All in the CAN’, Australian Communications, June 1999, pp 15-18.
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 Should digitalisation continue to create economic incentives for full service networks, access
will increase in importance as a competition issue in broadcasting.  In this respect, access has
two concepts: access to distribution infrastructure and access to programming content.  These
concepts are discussed below.
 

 (i) Access to distribution infrastructure

 
 There are a potential number of digital delivery paths to the home or office: the traditional
copper wire telephone network, the newer broadband hybrid fibre optic and coaxial (HFC)
cable networks, satellite systems, terrestrial wireless networks using a variety of
radiofrequency bands and the broadcasting spectrum reserved primarily for licensed television
and radio broadcasters.
 
 Once in the home or office, the appropriate customer premises equipment is required to make
sense of all the digital bits and convert them back into an understandable format (video, audio
or text) for the customer.  To prevent free, fortuitous or unwanted reception, decoding of
encrypted signals may be part of the process.
 
 Because of its nature, pay TV broadcasting is encrypted to prevent free reception.  Decoding
is performed in decoder boxes (sometimes called set-top boxes or conditional access
equipment) which are interfaced with the television set.  Usually, proprietary decoding
technology is used in these boxes.
 
 Traditionally in Australia, broadcasters have provided their services free-to-air over the
reserved broadcasting spectrum.  Since the moratorium on pay TV was lifted in 1992, a
number of pay TV broadcasters have commenced services using HFC cable networks and
satellite systems (and, to a lesser extent, wireless MDS networks).
 
 The capacity of the local loop based on copper wires is also being increased to an exponential
extent through the use of advanced digital compression technologies known generically as
DSL or digital subscriber loop.  DSL will enable a great variety of data and video-based
applications to be provided on copper wires in addition to traditional voice telephony services
and offers an alternative means of providing entertainment services to customers on a more
ubiquitous basis (as compared to HFC).  The Commission mandated access to the local loop
on 22 July 1999 enabling service providers to compete with Telstra in the provision of new
services of this kind by deploying DSL technology.
 
 It should be noted, however, that widespread deployment of DSL-based services will require
considerable work by industry to establish the technical and operational rules under which
such technologies can be used to ensure no undue disruption to other services which also use
the copper wires.  It is expected that this will mean DSL-based services are unlikely to be
deployed widely until at least the latter part of 2000.  In addition, some very high-bandwidth
varieties of DSL that are particularly suited to high quality broadcast services are still some
years away.
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 With the trend to full service networks, economies of scale and scope would be expected to
increase.  Should these economies be significant, it is likely that there would be fewer digital
networks compared to the analogue world where each type of service was usually delivered
over a discrete network.  This may particularly be the case in respect of the high cost
connections to individual homes or offices.
 
 Ultimately, there may be only the one broadband connection to the home or office, with the
infrastructure provider taking on a gatekeeper role in respect of all telecommunications
(including broadcasting).  In such circumstances, access to the digital distribution
infrastructure (ie, delivery paths and customer premises equipment) would become critical to
the commercial viability of a service provider.  As the Chief Executive of Time Warner, Mr
Jerry Levin, has been recently reported as saying ‘…content may be king, but distribution
power is the power behind the throne’.10  This power resides in control of, or access to, the
distribution infrastructure outlined above.
 
 Access to distribution infrastructure has been an issue in telecommunications for a number of
years.  An access regime in Part XIC of the TPA deals with access issues in
telecommunications (including broadcasting).  An overview of the access regime is at
Attachment E, together with an outline of the access regime’s one application to
broadcasting: the draft decision by the ACCC to ‘declare’ the access regime as applying to the
carriage of pay TV services over analogue cable networks.
 
 It should be emphasised, however, that there is no automatic right of access.  In certain
circumstances only would access to digital distribution infrastructure be likely to be ‘declared’
in relation to broadcasting.  This is true for telecommunications generally.
 
 Obviously, automatic rights of access can create disincentives for investment in infrastructure,
particularly if it is ‘leading-edge’ infrastructure designed to give a competitive advantage to
the investor.  The ACCC is required to take into account investment disincentives when
considering access declarations.11

 
 On the other hand, the ACCC is required to have regard to whether access will promote
competition in markets for carriage services and services supplied by means of carriage
services.12  Further, particular regard is to be had to the extent to which access would enable
end-users to gain access to an increased range or choice of services.13

 
 Competition is more likely to be an issue in those situations where there is vertical integration
such that carriage and content provision is found in the one entity.  In these situations, there
are incentives for vertically integrated carriers to deny access to content providers who rely on
access to their carriage services but who are competitors in downstream markets.

                                               

 10 ‘The Battle for broadband control’, the Financial Review, 22 June 1999, p 64.
 11 Sections 152AB(2)(e) and 152AB(6)(c) of the TPA.
 12 Sections 152AB(2)(c) and 152AB(4) of the TPA.
 13 Refer Explanatory Memorandum to the Trade Practices Amendment (Telecommunications) Bill 1996, p 40.
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 A unique feature of telecommunications is that carriers who are competitive with each other
inevitably must be able to access each others’ networks to provide ‘any-to-any connectivity’.14

‘Any-to-any connectivity’ is a particular issue that the Commission must examine in deciding
whether to declare a service for access.15

 As explained in the Explanatory Memorandum to the legislation introducing the access regime,
it is not intended that the regime impose access where existing market conditions already
provide for the competitive supply of services.  The ACCC notes that a number of
telecommunications carriers are beginning to build distribution infrastructure in competition
with the established carriers, Telstra and Cable & Wireless Optus.16

 
 Furthermore, in relation to broadcasting, it is not expected that ‘any-to-any connectivity’ will
necessarily be relevant because of the ‘point-to-multipoint’ or distributive nature of
broadcasting.  ‘Any-to-any connectivity’ is more relevant in respect of the ‘point-to-point’
telecommunications services such as telephony and the Internet.17

 

 (ii) Access to programming content

 
 By its nature, broadcasting relies on programming to broadcast.  Content is king in the sense
that there is little point in gaining access to distribution infrastructure if there is no content to
distribute and compete with.
 
 A particular current issue in pay TV is access to programming of sufficiently high quality to
attract economically viable subscriber numbers.  The industry in Australia developed largely on
the basis of exclusive programming.  For example, the AFL is currently only available on pay
TV over the Optus Vision metropolitan cable networks and Austar’s regional satellite and
MDS networks (and its cable network in Darwin).  It is not available on Foxtel’s cable and
satellite systems.
 
 Exclusivity can be pro or anti-competitive depending on the circumstances.  At the time, the
ACCC took no action against program exclusivity primarily for the reason that competition
was emerging on the basis of this industry structure.
 
 However, that competition model appears to be failing.  It appears that the main pay TV
broadcasters cannot sustain competition on the basis of exclusive programming and delivery
systems (unless, of course, one broadcaster gains by attrition exclusive control over most key
programming and dominates the industry).  Interestingly, Optus Vision announced on 16 June

                                               

 14 By definition, telecommunications involves communication between two distant points (ie, ‘communication
from afar’).  The very nature of telephony and the Internet requires ‘any-to-any connectivity’ (ie, the ability of
end-users connected to one network to communicate with end-users connected to another network).  Thus, to
provide a viable service, a provider of telephony or Internet services must be able to establish a seamless web of
interconnectivity across networks.
 15 Sections 152AB(2)(d) and 152AB(8) of the TPA.
 16 For example, refer ‘New telcos put big players on hold’, Financial Review, 5 July 1999, p 24.
 17 Refer Explanatory Memorandum, op. cit., p 41.
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1999 that it had struck non-exclusive supply agreements with its movie studios.  The studios
may now supply their content to Foxtel provided Foxtel reciprocates.

 With the apparent failure of competition based on exclusivity, the issue arises as to whether
the continued grant and exercise of exclusive pay TV program rights may be used to hinder or
foreclose competitive entry into the industry.  The ACCC has considered the issue in terms of
a possible breach of Part IV of the TPA.  However, the issue is problematical given that
exclusive programming is more or less split evenly between the main pay TV competitors at
the present time.

 In overseas jurisdictions such as the US and the UK, the issue of access to content by pay TV
broadcasters has been dealt with through specific measures rather than the general application
of competition law.

 Apart from the potential effect of continued program exclusivity at the retail level of pay TV
service provision, access to content may also be critical to competition in the supply of digital
distribution infrastructure.  Through its Part IV enforcement work, the ACCC has become
aware of the critical importance of pay TV programming as a revenue stream to help fund the
roll-out of broadband cable networks.
 
 It was a critical factor in the ACCC’s decision to oppose the merger of Australis and Foxtel in
October 1997.  It was a complex case involving the anti-competitive effects of a merger
between two pay TV companies on competition in not only pay TV but also local telephony
and broadband distribution infrastructure.
 
 In its injunction proceedings before the Court, the ACCC argued that there are strong
marketing links between pay TV and telephony such that the ability to bundle both services by
the one supplier significantly improves the take-up rate for each service.
 
 The Commission further argued that the revenue streams from pay TV and telephony (and
potentially the then emerging Internet services), together with the associated economies of
scope in providing bundled services over the same network, provided the necessary funding
for the high-cost roll-out.  Without the necessary revenue streams, it was argued that Optus
Vision would be substantially hindered or prevented from fully servicing and maintaining its
broadband cable network, making it likely that Optus Vision would have withdrawn from
providing pay TV and local telephony services over its network in direct competition to
services supplied over Telstra’s networks.
 
 Since that case, bundling has continued in economic importance.18  It has recently been
reported that 60 per cent of Optus Vision’s pay TV subscribers were also taking Cable &
Wireless Optus’ telephony or data services.19  The metropolitan cable pay TV broadcasters
have bundled the five free-to-air channels (ABC, SBS, Seven, Nine and Ten) in their multi-
channel pay TV service (the smaller channel capacities of satellite and MDS limit the ability of
satellite and MDS broadcasters to carry free-to-air television feeds).

                                               

 18 For example, refer ‘Optus bundles up for business’, Business Review Weekly, 25 June 1999, pp 30-32.
 19 ‘Optus secures new US film deal’, the Age, 17 June 1999, p B1.
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 Importantly for infrastructure competition in regional areas, the economics of multiple revenue
streams and the marketing strategies of bundling have underlaid digital broadband cable roll-
outs and planned roll-outs by a number of operators or potential operators in regional
Australia, including:
 

• Neighborhood Cable, which has a broadband network rolled past over 8 000 households in
Mildura and which has plans for roll-outs in other regional centres;

� ACTEW, an electricity and water utility which has constructed a pilot network in Canberra
and is currently conducting trials. Depending on the technical and economic success of the
trial, ACTEW  plans a Canberra-wide deployment commencing later this year; and

� NorthPower, an electricity utility which is in the final stages of developing a business case
for a network in northern New South Wales.

A critical element in all their roll-outs is their bundling strategies and critical to their strategies
is access to programming of sufficiently high quality to attract economically viable subscriber
numbers.

In short, access to programming is one of the keys to infrastructure competition and
competition in service provision (including broadcasting services) in regional areas of
Australia.

(iii) Implications for broadcasting regulation

The convergence of broadcasting and telecommunications will accelerate in the next few years
and firms currently operating in one sector will find considerable economies of scope
emerging, enhancing their ability to move into other sectors.  For example, digitalisation may
give existing free-to-air broadcasters the opportunity to provide more than one signal which
may then enable them to compete more effectively against multi-channel pay TV providers and
information/data providers.  Digitalisation may also provide sufficient spectrum to allow new
entrants into broadcasting and information delivery markets.

Under such circumstances existing regulatory barriers to entry may have less relevance in
ensuring competition and diversity in broadcasting and other media services than they had in
the past while their maintenance may perhaps inhibit opportunities for firms to take advantage
of various economies of scope which may develop.

It may be that in the absence of regulatory barriers to new entry, digitalisation will enable
substantial new entry in broadcasting.  Such new entry would not prevent governments from
imposing regulation for social objectives as they saw fit.  For example, governments could
impose various content obligations while allowing entry.  Potential entrants who were able to
meet the social and cultural objectives of government broadcast policy would be free to enter
the market.  If the market is too small to support a large number of broadcasters who meet
these objectives, some firms would leave the market.  However, it may be that the new
entrants could meet these objectives more efficiently than the incumbent firms.  Removal of
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the impediments to entry would allow the most efficient firms in the market to flourish while
the existing restrictions may provide insufficient incentives for competition.

It may be that the removal of entry restrictions into broadcasting markets does not lead to any
increase in the number of free-to-air TV networks in the longer term. However, the current
regulatory regime protects incumbent firms rather than allowing competitive forces to
determine which market players survive.

Digitalisation has the potential to considerably enhance entry opportunities and expand
competition and consumer choice in broadcasting and related services if entrants are able to
decide how best to use the spectrum available to them.  Regulation of the types of activities
which the spectrum can be used for may restrict the opportunities for the development of new
products and services.

In a scenario where there was free entry into broadcasting and emerging information services
markets, new players would take advantage of opportunities.  Consequently, concerns
regarding lack of diversity if the cross media restrictions were abandoned, and concerns
regarding levels of foreign ownership would be diminished.  Of course, the abolition of some
regulations in the industry and the maintenance of others may lead to a situation where neither
competition nor diversity were enhanced. Thus the maintenance of all existing regulation may
be preferable to a situation where there are only changes to specific broadcast regulation such
as cross media rules and regulatory barriers to entry are maintained.

As mentioned, digitalisation is leading to the convergence of broadcasting and
telecommunications services into a more comprehensive ‘communications’ service.  Where
there is a trend towards full service networks with significant scale and scope economies, there
is also likely to be a trend to fewer digital networks, with possibly only the one broadband
connection to the home or office.  In such circumstances,  the broadband infrastructure
provider would take on a gatekeeper role.  Access to these ‘gates’ could therefore be be
critical to effective competition in emerging markets.

While an access regime exists in Part XIC of the TPA for declared telecommunications
services (including broadcasting), it should be emphasised that specific criteria would need to
be met for declaration and that issues of regulating nascent technologies and services would
need to be addressed.  Further, carriers or carriage service providers may apply for exemption
of standard access obligations on the grounds that such an exemption would promote the
long-term and substantial benefits to end-users of carriage services and services supplied by
means of carriage services.

In the light of the above general comments on the competition issues which the Commission
sees as relevant, this paper now develops a number of regulatory options.

Some proposals for change such as the abolition of the current restrictions on cross-media
ownership might involve the institution of some new regulatory mechanisms such as public
interest analysis by the Commission or some other body.  This analysis would take account of
the concerns of the public particularly in regard to those media of widest appeal and influence.
This to a certain extent may supersede the functions of the present licensing regime.  Some
consideration might therefore need to be given in any review to the appropriateness of the
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present licensing system set out in that Act.  Further, the continuing emergence and
convergence of new technologies may have an impact on the balance of influence in the media
as a whole (eg, digitalisation is reducing the scarcity of channel capacity, thus contributing to
the emergence of a greater number of services), adding to the need to reconsider the present
licence categorisation of broadcasting services within the BSA.

4. Options

(i) Status quo

Option 1 Continue to apply the existing regulatory arrangements

It could be argued that there are inherent difficulties in continuing to apply the present
regulatory regime.  The current rules lack flexibility in achieving the Government’s public
interest objectives and may inhibit the development of new products and services which could
be provided by firms in related sectors.  Continuing advances in communications technology,
the globalisation of markets, and the convergence of previously separate technologies (eg,
telecommunications and the media) evidence the need to have some flexibility in the regulatory
environment.  Moreover, if legislation has to be changed fairly frequently to take account of
changing circumstances in this industry, the legislation is particularly vulnerable to influence
which may cause the public interest to be neglected.

(ii) Expand coverage of Broadcasting Services Act

Option 2 Define and extend the coverage of the cross-media ownership laws

One question which arises is how widely cross-media restrictions should be applied.  Given
that the aim of cross-media ownership restrictions is to encourage diversity in control of the
more influential media, it would seem to be necessary to give a wider ambit to the coverage of
media than the cross-media ownership rules presently envisage.  As it happens, several
important forms of media are not included for one reason or another.  For example,
magazines, which can command a wide and various readership and which can be no less
influential than newspapers, are not covered by the cross-media ownership rules.  Nor are
Internet service providers, which are capable now of transmitting content analogous to that
received through current media outlets.  There are also no cross-media ownership restrictions
applying to pay TV (although, under s96A of the BSA, the ABA is required to monitor cross-
media ownership in consultation with the Commission).  The rapid changes that are occurring,
particularly in the electronic media, make it difficult to specify what should be included in any
media-specific legislation.

Defining and extending the coverage of the present cross-media ownership laws to account for
other forms of influential media not presently covered would appear to be only a temporary
solution to the problems that arise from a lack of flexibility in the cross-media ownership rules.
The cross-media ownership laws are likely to remain no less rigid, and the prospect of the
rules not taking account of changing circumstances in the future still remains.  They may also
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still be vulnerable to political influence, and they may still be capable of evasion if they take a
very specific form.

Another problem associated with Options 1 and 2 is that they both require some delineation of
what is envisaged by the term ‘media’.  If specific definitions are chosen, there is the
possibility that the rules may at some stage fail to cover certain areas, just as the present rules
appear to be inconsistent in their coverage.  On the other hand, by defining the term broadly,
gaps in coverage may develop through which media providers may be able to avoid regulation.

There appears to be general recognition of the great dynamism and innovation in media, and in
particular electronic media.  It is an industry in constant transition.  There is a trend towards
convergence of technologies, services and enterprises in the media sector.  It is therefore
desirable that any review of broadcasting regulations seeks to ensure that the future
development and exploitation of the many opportunities in the media are not foreclosed by an
inappropriate regulatory environment.

(iii) Apply existing Trade Practices Act

Option 3 Apply the Trade Practices Act in its present form and abolish broadcast
industry specific regulation.

This option would arguably remove any discontinuity of policy and duplication of function.
Further, the TPA has the advantage of being a flexible and responsive piece of legislation.  It
also has the advantage of being a statute of general and universal application, consistent with
the principles of a national competition policy.

One of the most important features of competition policy in Australia this decade has been its
extension to cover every part of the product market.  In 1991, all Australian Governments
agreed that:

• no participant in the market should be able to engage in anti-competitive conduct against
the public interest;

• as far as possible universal and uniformly applied rules of market conduct should apply to
all market participants regardless of the form of business ownership;

• conduct with anti-competitive potential said to be in the public interest should be assessed
by an appropriate transparent assessment process, with provision for review, to
demonstrate the nature and incidence of the public costs and benefits claimed.

 These principles were fleshed out by the National Competition Policy Review Committee in
1993, and subsequently endorsed by the Commonwealth, States and Territories in subsequent
agreements.20  The principles were embodied in major changes to the TPA at Commonwealth
level and complementary legislation at State and Territory level that came into effect in July

                                               

 20 The National Competition Policy Review, National Competition Policy - Report to the Independent
Committee of Inquiry, AGPS, August 1993.
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1996.  As a result, the TPA now applies to public utilities, agricultural marketing boards, the
professions, unincorporated businesses, the health sector and so on.  It should be no surprise
that the media is not exempt from the TPA.  Apart from a small exception in relation to
misleading statements reported in news publications (s65A), the TPA now applies in full to the
media whether it be television, radio, newspapers, magazines, etc.

 The TPA seems to be a particularly suitable piece of legislation to apply to this sector of the
economy.  It is based on very sound and enduring principles, is general in character and
capable of adaptation to changing circumstances.  As convergence occurs between industries,
the TPA provides a set of principles that can respond to the fast evolution of the industries,
and that are capable of adapting to changing market boundaries, new technology and
globalisation.

 However, there are problems with relying entirely on the provisions of the TPA to ensure that
government’s social as well as economic objectives are achieved.  In the absence of cross-
media ownership laws which at present preclude ownership of television and newspaper
interests in the same licence area, the merger and acquisition provisions of the TPA may not
prevent the consolidation of different media interests which fall within separate markets.  For
example, while the cross-media ownership rules may prevent a television operator from
acquiring certain newspaper interests, it would appear prima facie that the TPA may be unable
to prevent such an acquisition.  An inability to prevent concentration of media interests may
arguably limit diversity.  Also, it may have adversely affect the opportunities for new entrants
if cross-media ownership rules were removed while rules which limit new entry into
broadcasting were maintained.

 The reasons why the TPA may not always be a solution to issues of media diversity lies in an
understanding of the TPA, the economic rationale behind the TPA, the principles established
by the courts in applying the TPA and the approaches adopted by the Commission in enforcing
the TPA.  A summary of the TPA is contained at Attachment A.  An outline of the TPA’s
rationale, the principles of application and the enforcement approaches of the Commission is
contained in the Commission’s Merger Guidelines, a copy of which is at Attachment B.21  At
Attachment C may be found a discussion of market definition principles as they are applied to
various media sectors, in particular the pay TV broadcasting sector.

 The TPA is primarily concerned with the economic objective of promoting competition in
markets for the ultimate benefit of consumers.  In very general terms, the TPA achieves this by
prohibiting conduct and mergers which are likely to ‘substantially lessen competition in a
market’.  In relation to mergers, it must be a substantial market.

 Market is the cornerstone for assessing anti-competitive effect.  The courts have developed
principles for defining markets.  In very broad terms, if goods or services are considered to be
close substitutes, they are considered to be in the same market.  They are considered to be
close substitutes if the price of one is increased and consumers substitute that one for a
cheaper one.  Thus, if there is anti-competitive collusion or a merger between all suppliers of

                                               

 21 The Merger Guidelines were revised in July 1996.  The Commission expects to release new revised
Guidelines in the near future.
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goods or services in the one market, it is likely that consumers will have no substitutes and be
forced to pay ‘monopoly’ prices.  It is stressed that this is a very general run-down of a
complex area of law that is presented only for the purposes of the following discussion.

 In examining anti-competitive conduct and mergers, the Commission’s legal task is to examine
each on a case-by-case basis at the time they occur.  This is to allow the Commission not only
to take account of the specific character of the transaction involved but also any changes in the
industry at the time the conduct or merger is occurring.

 In applying the TPA to competition in the media generally, it may often be the case that
different media companies will be regarded as operating in separate markets following the
application of market definition principles.  Application of the TPA as it currently stands will
not necessarily restrict cross-media ownership between two media companies operating in
different media sectors (eg, electronic and print media) unless, for example, an acquisition of
one media company substantially lessens competition in the market of another.  It is arguable
therefore that the TPA’s concern with economic competition may be insufficient in fulfilling
the social objectives of cross-media ownership restrictions.

 An illustration of this is in the approach that the Commission would be likely to take if, say, a
merger between a television operator and a newspaper publisher was proposed.  Applying
market definition principles, the answer to whether or not such an acquisition would be likely
to substantially lessen competition is to ask whether the acquiring firm would be in a position
to more easily increase its newspaper cover price or advertising rates.  The answer is that this
is unlikely.  The capacity to raise newspaper prices is not made easier just because the owner
of the newspaper happens to own a television station.  It would be different if the acquiring
firm owned another newspaper in the same market.  In such circumstances, one of the major
competitive constraints on prices could be removed.

 Likewise, television and newspaper advertising may not compete for the most part.  When the
Commission looked at the possible bid for Fairfax several years ago by the Tourang
Consortium (which included Consolidated Press Holdings), it made very extensive inquiries of
advertisers, advertising agents and the newspaper, television and magazine industries to
determine whether or not there was competition between them for advertising. The general
answer was that there was little competition other than at the margin.  The television station
owner was seen as a new entrant into the newspaper industry and, as such, the newspaper
industry was seen as competitively separate from television.

 In another matter involving the issue of new free-to-air licences in Darwin and regional
Western Australia, the Commission undertook extensive market analysis and concluded that
newspaper and radio advertising did not generally compete with advertising on free-to-air TV.

 However, given the changing nature of media markets, market definition issues will need to be
looked at separately in each case to assess the degrees of competition between different types
of media for advertising revenue.  For example, technical convergence is reducing the
distinctions between previously separate markets.  On the other hand, new technology has
brought with it new and different advertising markets that may now also need to be
considered.
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 It might be argued that an acquisition of a newspaper by a television owner would reduce
competition in the market for ideas. Whether this is true or not, it is unlikely in present
circumstances to be relevant under the TPA which is concerned with ‘economic competition’.
The media is not simply an industry producing consumer goods or services.  Its broader
influence on the ideas and information that permeate a society gives it a greater significance
for the well-being of a democracy than any measurement of its economic influence can
account for.  There are therefore some reasons to argue that something more is needed to
satisfy the broader concerns that are associated with acquisitions in the media.

 (iv) Apply Trade Practices Act with public interest test

 Option 4 Apply the Trade Practices Act with a mandatory public interest test for
(major) media acquisitions

 Under this Option, the provisions of the TPA would apply as they presently do to acquisitions
in other industries.  In addition, legislation would require that any media acquisition above a
certain size be notified in advance to the Commission.  It would be prohibited unless the
parties to the acquisition show it to be not contrary to the public interest.  There would be a
right of appeal to the Australian Competition Tribunal.

 Such a proposal would work as follows.  Upon notification of a merger proposal, the
Commission would apply its standard Merger Guidelines.  If, after applying the guidelines, the
Commission took the view that the merger would not lead to a substantial lessening of
competition, the merger proposal would then be examined under a public interest test.  Under
such an arrangement the parties proposing the merger would be required to show that the
proposal was not contrary to the public interest.

 If the Commission considered that the proposed merger was likely to lead to a substantial
lessening of competition, the Commission would inform the parties of its view and their would
be no public interest considerations.  The parties may then perhaps modify the merger to meet
the concerns of the Commission.

 If the parties were unable or unwilling to address the Commission’s concerns by modifying the
proposal, the Commission would apply to the Federal Court for an injunction, penalties and/or
divestiture.

 It is also possible that the parties might apply for authorisation.  The authorisation process is
outlined at Attachment D.  Essentially, the Commission can exempt mergers from the
application of the prohibition on anti-competitive mergers (as well as exempting other conduct
from the other prohibitions) if it is likely to result in such a benefit to the public that they
should be allowed to take place.  Once authorisation is granted, the merger becomes immune
from the application of the TPA by other parties, including private litigants.

 Under this Option, the Commission would examine any authorisation application and take into
account the standard authorisation approach to ‘public benefit’ plus any new legislated ‘public
interest’ criteria.  A problem is that there is no obligation under the TPA that requires a party
to apply for authorisation.  Accordingly, if cross-media acquisitions are unlikely to breach the
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TPA for the reasons discussed above, it is unlikely that parties would apply for authorisation
and therefore issues of public benefit could not be considered.

 A firm engaging in potentially anti-competitive conduct may decide not to use the
authorisation process (and thus risk court action) by entering into undertakings with the
Commission that resolve its concerns.  The ability of the Commission to accept undertakings
would not be affected by the adoption of this Option.  However, firms could not avoid the
broad public interest analysis through entering into undertakings with the Commission.

 This Option operates on the basis that competition is a necessary but not sufficient condition
for the satisfaction of the Government’s stated policy objectives of plurality, diversity and
competition.  The Option would need to be reconciled with current law under which the
Commission needs to apply to the Federal Court for injunction, divestiture or penalties if the
Commission considers an acquisition would breach s50 (where the parties do not agree to
modify or abandon the proposed acquisition).

 The effect of this Option would be to prohibit (major) media acquisitions unless the
Commission (or on appeal, the Tribunal) found it to be not contrary to the public interest.  It
should be noted that under this approach media acquisitions would be distinguished from other
acquisitions in the economy which are only prohibited if they are anti-competitive.  An
approach similar to this applies in the United Kingdom where all significant newspaper
mergers are referable to the Competition Commission (formerly the Monopolies and Mergers
Commission), even if they are not anti-competitive.

 There are weaknesses in this approach.  The Commission’s principal focus has been on
questions concerning ‘economic competition’.  It might be thought that the body with this set
of concerns is unsuitable for adjudicating upon questions involving broad judgements about
social policy, diversity in the means of expression of ideas, and so on.  It could similarly be
argued that the Tribunal is unsuitable for adjudicating on appeals against Commission
decisions made pursuant to this broader public interest analysis.

 Another problem is that the public interest is not defined.  Although the current authorisation
process permits a wide interpretation of ‘public benefit’, it would seem essential that criteria
are spelled out as far as possible in the TPA to guide the Commission (and the Tribunal).
Legislation might specify a process for evaluation of the acquisition under the broader public
interest test using such criteria as a requirement that the Commission account for the likely
impact of an acquisition on editorial independence, the free expression of opinion, and the fair
and accurate presentation of news.22  Consideration might also need to be given as to whether
some wider market definition might be applied that took into account the relative influence of
different types of media in determining whether a media acquisition is contrary to the public
interest.

 Thus, the Commission would apply a special public interest test that takes account of the
broader (non-economic) social interests of the community.  This public interest test would

                                               

 22 See: Report from the House of Representatives Select Committee on the Print Media, News and Fair Facts,
AGPS, March 1992, at p 235.
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supplement the standard authorisation process which allows the Commission to exempt an
acquisition from the application of the merger provisions when it is likely to result in a net
public benefit.

 By amending the TPA to introduce a further public interest test solely for media mergers,
competition law would be treating one industry differently to others.  This might appear to
conflict with the goal of national competition policy to apply, as far as possible, universal and
uniform rules of market conduct to all market participants regardless of the form of business
ownership.  However, the special treatment that this Option carries with it does not mean that
the media is exempt in any way from the application of the TPA and it can be argued that there
are special policy reasons for this special treatment.  It is noted that the TPA already contains
special provisions in the areas of telecommunications and liner shipping to deal with particular
elements of those industries.

 (v) Inquiry by public interest agency

 Option 5 Refer media acquisitions to a specialised agency for a public interest 
analysis after application of the Trade Practices Act

 A different approach would be for legislation to require that any media merger or acquisition
above a certain size be notified in advance to the Commission and be prohibited unless the
parties to the acquisition show it to be in the public interest, where the public interest is
determined by an independent agency which specialises in questions about media diversity.
This shifts the function of the broader public interest analysis from the Commission to an
agency that specialises in the media sector, although the burden of showing a merger is in the
public interest still rests with the parties, just as in Option 4.  This agency would apply the
relevant public interest tests as discussed above to media mergers.

 Under this approach, a media merger would face two hurdles.  The first would be to satisfy
the Commission that the merger is not anti-competitive under the TPA in its present form; the
second would be the need to satisfy the agency concerned with media diversity that a merger
in any case is not against the public interest.  Such a procedure would operate on the basis that
if the Commission considered that competition concerns could not be resolved (eg, by
modification or authorisation), the merger would not be referred to the independent agency for
a broader public interest analysis.

 If the Commission took the view that the merger did not breach the TPA, then it would be
analysed by the second agency under a public interest test.  Given that competition is one of
the essential public interest criteria of the Government, it might be necessary to coordinate the
processes applied by the two agencies, for instance, by requiring the Commission to provide a
report and/or recommendation on competition issues which would be considered by the
agency in making its public interest analysis.

 It may be more appropriate that an agency that specialises in media-related issues undertake
the special public interest test, while the Commission remains the agency specialising in
competition issues.  Under this approach, there is scope for instituting a requirement that the
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agency consider any authorisation determination by the Commission or any
report/recommendation that the Commission may make in respect of the acquisition.23

Coordination between the Commission and the specialised agency might minimise any delays
in having two separate agencies scrutinise the acquisition.

 Problems may arise from an administrative policy perspective.  As mentioned before,
administrative policy requires that there be merits review of (discretionary) Commonwealth
decisions.  Accordingly, an appeal procedure from the specialised agency (to the Australian
Competition Tribunal) would need to be devised for any challenges to its decisions.
Conceivably, a media acquisition might face delays and associated costs as appeals are heard in
relation to an authorisation hearing as well as a hearing in respect of the broader public interest
analysis.

 5. Foreign ownership restrictions

 The policy behind foreign ownership restrictions set out in the BSA is ‘to ensure that
Australians have effective control of the more influential broadcasting services’ (s3(d)).  This
policy is given effect in various provisions.  Section 57 provides that a foreign person is
restricted from controlling a commercial television broadcasting licence and from having
company interests in a commercial television broadcasting licensee that exceed 15 per cent.
Foreign persons are restricted in aggregate from having company interests in a commercial
television broadcasting licensee above 20 per cent.  Further, not more than 20 per cent of the
directors of a commercial television broadcasting licensee may be foreign persons (s58(1)).
There are no foreign ownership limits in relation to commercial radio broadcasting licences.
However, under s109, foreign persons are restricted to 20 per cent of any single pay TV
broadcasting licence, and to 35 per cent in aggregate of pay TV broadcasting licences.  These
figures appear somewhat arbitrary and capable of evasion.

 In addition to foreign ownership regulation of the media under the BSA, foreign ownership is
also indirectly regulated under the Foreign Acquisitions and Takeovers Act 1975. Under this
Act, the Treasurer can examine an acquisition or takeover where a foreign entity controls an
Australian corporation.  Control is deemed to be 15 per cent shareholding or control of 15 per
cent of the voting power (or 40 per cent where two or more foreign persons hold an aggregate
controlling interest).  The Treasurer is given a discretionary power to approve foreign
ownership proposals.

 The Productivity Commission Inquiry should determine whether the restrictions on foreign
media ownership are warranted.  It would appear that Australia’s media is being shielded from
the effects of global competition.  The BSA and the Foreign Acquisitions and Takeovers Act
1975 could be significant impediments to international competition, as they can be used to

                                               

 23 This might work in a way similar to the reporting requirement under s.93(7) of the BSA, under which a pay
TV broadcasting licence must not be allocated if the Commission has reported that, in its opinion, the
allocation of the licence to the applicant would, if Part IV of the TPA applied to the allocation of the licence,
constitute a contravention of that Part of the Act. This provision is aimed at ensuring consistent application of
competition policy across the industry.
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block acquisitions of Australian media outlets by foreign media proprietors.  As competition is
reduced, so are the prospects of greater plurality and diversity in the media.  In addition,
discrimination against foreign media ownership appears to conflict with policies that allow and
encourage international competition in other sectors.

 Further, the fear that a foreign-owned media outlet may have undue influence on public
opinion is, arguably, to conclude that there is insufficient competition in the Australian media.
This returns the debate to the issue of increased competition in broadcasting and a review of
entry barriers, especially regulatory barriers such as those which exist in the free-to-air TV
market.  The potential for increased competition in broadcasting should arguably undermine
any undue influence of a foreign media proprietor.

 The fact that there are no foreign ownership restrictions on commercial radio may indicate
more than a certain arbitrariness in the regulations.  It may be that radio is considered to have
less influence than those sectors of broadcasting where foreign ownership restrictions apply.
It may also be the case that the much greater degree of competition in the radio industry
reduces the fears that foreign owners may have some degree of undue influence.

 Restrictions on foreign ownership have been tied to the rules restricting cross-media
ownership.  Leaving the foreign ownership restrictions as they are whilst changing the cross-
media ownership rules may undermine policy objectives.  For example, if the cross-media
ownership rules are abolished in favour of the application of the TPA while foreign ownership
and entry restrictions are maintained, the outcome may be a more concentrated media sector
as the few media proprietors that dominate the marketplace acquire different media outlets.
These media outlets may be considered by the Commission to fall within separate markets
after applying the market definition principles outlined previously.  Thus, while economic
concentration in any particular market will not necessarily increase, diversity in control of the
more influential media services will decrease.  That is, so long as there are constraints on
international competition, the ability to influence through the media is greatly enhanced and
concentrated in the hands of a few.

 While acknowledging that there are good reasons for subjecting foreign acquisitions to a
national interest test, several of the options put forward above propose the engagement of a
broad public interest analysis (whether by the Commission or by a specialised agency) the
purpose of which is to take account of the sorts of policy issues raised by ownership, foreign
or otherwise.  Therefore, the question of whether foreign media proprietors are more likely to
offend against the public interest than local proprietors would be dealt with under this public
interest test.

 6. Other regulation

 Under s53 of the BSA, restrictions have been placed on audience reach such that no free-to-air
broadcaster may control licences serving more than 75% of the Australian population.  This
regulation would appear to have had the objective of limiting concentration in the free-to-air
broadcast market.  There may be some duplication of regulatory regimes given that s50 of the
TPA is designed to block those mergers which substantially lessen competition.  Of course,
given the geographic dimension of the Commission’s market definition, it may be that s50 of
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the TPA would not prevent a free-to-air network from acquiring, via mergers, 100% audience
reach.

 However, it may be appropriate to remove the 75% limit and allow broadcasters to decide on
the audience reach most appropriate for their operations, subject only to the s50 substantial
lessening of competition test and an additional media-specific public interest test.  Certainly, in
terms of substantial lessening of competition, the 75% rule may be inappropriate if the free-to-
air market was more contestable via the issuing of new licences subject only to new licensees
meeting government social objectives such as local content rules.

 The anti-siphoning arrangements established under the BSA should also be reviewed during
the Productivity Commission’s inquiry.  The Commission is concerned that there may be
significant anti-competitive effects of the list and that the public benefit may be less than what
was expected when the legislation was enacted.

 There may be strong social grounds for the maintenance of anti-competitive legislation and
that is for the Inquiry to examine.  However, the Commission is concerned that if the social
objectives of the anti-siphoning rules are not being met, then, given their inherent anti-
competitive nature, they should be amended to achieve these objectives or abolished.

 The anti-siphoning rules effectively prevent a pay TV operator from acquiring pay TV
broadcast rights to an event on the anti-siphoning list unless and until a free-to-air operator
has acquired free-to-air rights.  If the social objective of the legislation is to prevent the
migration of major sporting rights exclusively to pay TV, this objective could be achieved via
less anti-competitive mechanisms.  A mechanism whereby pay TV operators were able to
purchase pay TV rights to events on the anti-siphoning list independently of the purchase of
free-to-air rights but were prevented from acquiring free-to-air rights would maintain the
social objectives of the anti-siphoning list while reducing the anti-competitive consequences of
the legislation.

 It may also be appropriate to ensure that where rights are purchased, there is an incentive on
the rights-holder to broadcast the event.  The Commission notes in this respect that ‘anti-
hoarding’ rules were introduced into the Parliament on 28 June 1999.  Under the rules, free-
to-air broadcasters and their regular program suppliers ‘must offer’ to the ABC or SBS for a
nominal charge their live broadcast rights to designated events if they do not intend to
facilitate live television coverage of these events.24

 7. Conclusions

 The Commission has no expressed views on what policy options are preferable in terms of
meeting social and economic objectives of broadcast legislation.  However, it takes the general
view that the TPA should be applied to all industries equally in line with the Competition
Principles Agreement.  The TPA plays an important role in protecting competition in the
media sector.  In this way it also makes an important contribution to diversity and plurality.  A

                                               

 24 Broadcasting Services Amendment Bill (No 1) 1999.
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key question for policy is whether this is sufficient.  With respect to questions about cross-
media ownership laws, the issues raised here do not directly involve competition matters.
Accordingly the Commission has expressed no views in this area and mainly seeks to draw
attention to the kinds of options which might be considered if there are to be changes in the
nature of the cross-media ownership laws in the BSA.

 Restrictions on foreign media ownership are tied to cross-media ownership rules, and any
change in the cross-media ownership rules will need to be coordinated with a loosening of
foreign ownership restrictions and a review of all regulation that restricts new entry into
broadcast and related markets affected by convergence.  Restrictions on foreign ownership
have a direct impact on competition by constraining the competitive influence of foreign media
owners in the Australian marketplace.  Restrictions on entry, especially into free-to-air TV,
protect incumbents from competition and limit opportunities for new media products to be
supplied to consumers.  Regulation governing access to bottleneck facilities is likely to be
essential if the competitive benefits of new entry are to be achieved.
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 Attachment C

 

 Market definition principles applied to media sectors

 General market definition principles are discussed in the Merger Guidelines.  Turning now to
how these general principles might be applied to determine what might constitute the relevant
markets in media, it is useful to revisit the Report from the House of Representatives Select
Committee into the Print Media where this question was discussed.  In the Trade Practices
Commission’s Submission to the Select Committee in September 1991, the Commission noted
that market place inquiries, particularly of major advertisers, tended to indicate that whilst
there was some competition between print and electronic media for advertising of certain
products, that competition was limited, and that there are substantial core markets for print
and electronic markets separately.

 In its submission to the Select Committee, the Commission noted that its inquiries up to that
time in a number of print media mergers revealed that in the advertising market, television or
radio advertising was no significant substitute for newspaper classified advertising particularly
of real estate.25  The Commission accepted that in terms of the provision of news and
information there was some substitutability between print and electronic media, and that for
advertising of certain particular products there was substitutability, but that print and
electronic media nonetheless constituted core and separate markets (it should be noted that if
there are future mergers these issues would be automatically reviewed).

 Apart from the substitution aspects the Commission also needs to make an assessment of the
geographical boundaries of a market.  For instance, in the 1987 News Ltd/Herald and Weekly
Times merger the Commission found that there were distinct print media markets which were
effectively confined to particular metropolitan areas.  For example, it did not consider that
Brisbane’s Courier Mail competed with the Melbourne Sun. In each of Brisbane and Adelaide,
however, the Commission did take the view that the aggregation of the metropolitan
newspapers in those two cities resulted in market dominance.  Similarly, in 1990, the
Commission considered that the acquisition by WA Newspapers of the Perth Daily News
would result in dominance in the metropolitan newspaper market in Perth.

 In examination of market definition issues in electronic media, the Commission has considered
the consumption patterns of consumers.

 Broadcasting competes with other types of media such as cinema, newspapers, magazines,
video games and the Internet.  However, the Commission has not taken the view that
broadcasting and these other forms of media are sufficiently substitutable from the perspective
of consumers to be considered to be part of the same market.  Broadcasting often has an
immediacy which is not found in many competing types of media and consequently, consumers

                                               

 25 With respect to commercial radio broadcasting, note that the Trade Practices Commission published a paper,
‘Market definition and competition issues in commercial broadcast radio’ (June 1994, AGPS, Canberra),
discussing the Commission’s thinking on competition issues and particularly issues of market definition
relating to commercial radio.
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find that broadcasting has fewer substitutes than some other media.  For example, live sporting
broadcasts and live broadcast news reports cannot be substituted easily by other forms of
media, although internet provision of some of these services may soon begin to be some
substitute in terms of immediacy (while not providing some of the other attributes of
broadcasting).

 Pay television as a market

 The delineation of the market will of course always be dependent on the circumstances of a
particular case.  The Commission is required to be flexible in its task of defining the market in
sectors that are new and emerging, such as pay TV.  The pay TV sector is illustrative of the
difficulties encountered in defining a market in an environment which is extremely dynamic,
and where there are regulatory constraints on its development.

 Media-specific legislation has the problem of being inflexible in the face of a dynamic market.
Pay TV in Australia is not only relatively new, but it is also subject to rapid changes in delivery
technology.  For example, the onset of intense competition between the two licensed
telecommunications companies, Telstra and Optus Vision, had the direct effect of accelerating
duplicated broadband cable roll-outs to residential homes, with the capability of delivering
significantly more pay TV channels to subscribers in a quicker time frame than was originally
envisaged when Part 7 of the BSA was drafted.

 Part 7 of the BSA regulates pay TV.  However, until 1 July 1997, its regulations discriminated
between pay TV delivered by satellite and pay TV delivered by other means such as cable or
MDS. Underlying the policy behind the drafting of Part 7 was a view that satellite would be
the primary means of pay TV delivery in the early years.  There was a concern that the means
of delivery should not be controlled or dominated by one operator. Accordingly, there were
specific ownership and control limitations applying to satellite delivery which did not apply in
relation to other delivery means.  Further, there were limits on the number of satellite services
each satellite operator could transmit.  With the rapid acceleration of cable roll-out, these
restrictions on the number of satellite channels delivered meant that the satellite operators
could not compete on a level basis with MDS and cable, which had no legislated restrictions
on the number of channels.

 The issue of market definition with regard to pay TV arose in 1996 when the Commission
investigated a proposed merger between Foxtel and Australis.  The Commission took the view
that all retail pay TV services are part of the one part irrespective of the delivery means.

 As an entertainment and news service, the closest potential substitutes for pay TV would
appear to be free-to-air television, home video rentals, cinema and the internet.  The
Commission did not consider that cinema, radio, newspapers or magazines were close enough
substitutes to be part of the same retail market in which pay TV services are supplied.  The out
of home experience of going to the cinema make it an imperfect substitute for in-home pay
TV.  Radio does not have the essential visual element of pay TV and at this time the internet
does not provide entertainment services which would make it an effective substitute for pay
TV.
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 Free-to-air television and home video rental both offer entertainment to the home and may be
considered the closest possible substitutes for pay TV.  Video rental is not considered to be a
close enough substitute to pay TV for a number of reasons.  First, it does not provide the
range of entertainment services available on pay TV.  Video rental may substitute for the
movie channels of pay TV to some degree but it is less convenient and requires a trip from the
home to purchase the product.  Further, film companies release movies to pay TV and video at
different times such that the product available on pay TV is not a direct substitute for video.
Video rental is also unable to substitute for many of the many ‘perishable’ products of pay TV
such as up to date news broadcasts and live sports programming.  Preliminary market evidence
also indicated that pay TV was not affecting video rental revenues.

 The closest substitute to pay TV is likely to be free-to-air TV.  However, the Commission has
taken the view that pay TV is not in the same market as free-to-air TV. It took this view fro a
number of reasons.

 Pay TV services are multi-channel services providing a large range of specific interest
programming.  Free-to-air broadcasters are limited to a single-channel service and
consequently compete at the margin for the viewers time but in no way provide an equivalent
service.

 Subscribers to pay TV pay fees to receive the service despite there being television available
via free-to-air operations.  Pay TV providers must provide services unavailable on free-to-air.
Important elements of the differentiation of pay TV services are the wider range of viewing
choices and the availability of these choices at almost any time.  Pay TV subscribers are willing
to pay to be able to receive cartoons or news or movies or sport at any time they wish not at
specific prescribed times as occurs on free-to-air TV.

 The economics of pay TV consequently differs from that of free-to-air TV.  Pay TV operators
receive the majority of their revenue from subscribers.  Therefore they are willing to provide
programming of relatively low general interest if such programming has high levels of appeal
to a minority.  For example, a pay TV channel devoted to golf may be of high interest to a
small number of subscribers but if those subscribers are willing to pay a relatively high price
for such a service, a pay TV operator will supply.  By bundling groups of channels which have
differing appeal, pay TV operators will maximise their subscription base.

 Free-to-air operators earn revenue from selling advertising.  Generally, advertising revenues
are maximised if the free-to-air operator maximises its audience.  Thus the free-to-air
operators will provide programming which appeals to the widest possible audience at any
given time.  Consequently, the types of programming offered by pay TV and free-to-air TV
differ.  This differentiation would become stronger ass the number of specialist pay TV
channels increases.

 In mature overseas pay TV markets, overseas regulators have reached similar conclusions on
market definition.  The European Commission has concluded that pay TV constitutes a
product market separate from free-to-air since pay TV is mainly financed by subscribers while
free-to-air relies on advertising, and that the conditions of competition are accordingly
different for the two types of television.
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 In the US, both the Federal Communications Commission (FCC) and the Federal Trade
Commission have concluded that there is a separate pay TV market.  The FCC cited empirical
studies which concluded that the availability of a number of single free-to-air channels in a
geographic market is insufficient to constrain the market power of multi-channel pay TV
service providers.

 The restrictions on new free-to-air licences in Australia have influenced the extent of
substitutability between pay TV and free-to-air.  In the absence of government-imposed
licensing restrictions on new free-to-air stations, it is likely that the free-to-air market would
have developed characteristics which make it a closer substitute for pay TV.

 It is likely that the Commission would re-examine its market definition once digital television
is introduced.  Digitalisation has the potential to lead to multi-channel free-to-air TV such that
each operator owned a number of channels and consequently it may become a much closer
substitute for pay TV.

 In its examination of the Australis/Foxtel merger proposal, the Commission took the view that
free-to-air TV would not provide a sufficient constraint on the merged company exercising
market power and this view influenced the Commission’s decision to oppose the merger.

 The Commission recognises that intramedia competition may be significant in many instances.
Newspapers, magazines, radio, free-to-air TV, pay TV, video rental, video games and the
Internet may all compete for the consumer’s in home entertainment and leisure time.  In some
instances competition between different forms of media may be intense.  For example, it is
probable that the demise of evening newspapers in many cities is related very closely to the
expansion of evening news and current affairs programs on television.

 However, the Commission’s primary concern in market definition is usually related to whether
a merger between two firms would enable the merged entity to have market power sufficient
for it to increase price unconstrained by competition.  While magazines and video games for
example, may compete for a consumer’s leisure time, econometric studies would be unlikely to
show that if a merger between two magazine publishers led to increased market power, the
exercise of that power via price increases would be constrained by competition from video
games producers.

 Consequently, the Commission has tended to take a narrower view of markets given that an
important focus of its analysis is market power and the ability of firms with such power to take
advantage of it in non-competitive ways.

 Market definition for the purpose of measuring media influence would involve significantly
different approaches to those taken by the Commission.  The Commission recognises that
broader approaches to market definition may be appropriate under such circumstances.
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 Attachment D

 

 The authorisation process

 

 The authorisation provisions in Part VII of the TPA provide a mechanism for the Commission,
or the Tribunal on review, to exempt mergers from the application of Part IV where they
would result, or be likely to result, in such a benefit to the public that they should be allowed
to take place. The Commission has the power to make determinations in relation to
applications for authorisation of acquisitions which would otherwise be subject to s.50 or
s.50A.

 The Tribunal has the power to review determinations made by the Commission, where an
application for review is made by an interested party. A review by the Tribunal is a rehearing
of the application for authorisation on the basis of the material placed before it, which may
include new material not presented to the Commission.26 It is not a review of the
Commission’s decision in the sense of ruling on alleged errors in the Commission’s findings or
procedures. The Tribunal will reach its own conclusions on whether authorisation should be
granted and if so subject to what conditions.

 Once authorisation is granted in relation to an acquisition, neither the Commission, the
Minister, nor third parties can take action under the TPA to overturn the acquisition. The
immunity only runs, however, once authorisation is granted and for the period for which
authorisation is granted. The Commission cannot initiate the process. The acquirer must lodge
the application.  While the Commission may suggest an authorisation application should be
lodged, the decision on whether or not to do so ultimately lies with the parties.

 The Commission has a period of 30 days to consider an application. This may be extended to
45 days for complex matters. It may also be extended by Commission requests for information
from the applicant or with the agreement of the applicant. The Commission endeavours to deal
with applications for authorisation as expeditiously as possible, subject to meeting its statutory
obligations. If the Commission has not made a determination in the relevant period, the
authorisation is deemed to have been granted.

 The authorisation process is a public process, in which any interested party may make a
submission. Submissions are open for inspection on a public register, and there may be
provision for a conference of interested parties.  There is, however, provision for maintaining
confidentiality of commercially sensitive information or otherwise where it appears desirable to
the Commission to grant confidentiality.

                                               

 26 Re Queensland Co-operative Milling Association Ltd and Defiance Holdings Ltd (‘QCMA’, 1976), ATPR
40-012, at 17,226-17,227;  Re Tooth & Co Ltd and re Tooheys Ltd (‘Tooth & Tooheys’, 1979), ATPR 40-113,
at 18,183;  Re Rural Traders Co-operative (WA) Ltd & Ors (1979), ATPR 40-110, at 18,122-18,123.
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 Section 90(9) provides that the Commission shall not grant authorisation unless it is satisfied
in all the circumstances that the proposed acquisition would result, or be likely to result, in
such a benefit to the public that the acquisition should be allowed to take place. The onus is on
the applicant to satisfy the test.27

 The Evaluation of Public Benefit/Detriment

 In making its evaluation, the Commission adopts the approach set out by the former Trade
Practices Tribunal (now the Australian Competition Tribunal) of comparing the position that
would apply in the future were the proposed acquisition not given effect, with the position in
the future which would arise if the proposed acquisition were given effect.28  This requires an
integrated analysis of both public benefit and public detriment.

 Public benefit is not defined by the TPA, except to the extent that it requires that significant
increases in exports or import replacement be considered as public benefits and that the
Commission take account of all relevant matters relating to international competitiveness
(s.90(9A)).  However, the Tribunal has suggested in QCMA that the term should be given its
widest possible meaning:

 ‘...anything of value to the community generally, any contribution to the aims pursued
by society including as one of its principle elements ... the achievement of the
economic goals of efficiency and progress.’29

 Following the broad interpretation of potential public benefits adopted by the Tribunal, the
Commission has generally identified the following matters which could constitute public
benefits:

• economic development, eg. in natural resources, through encouragement of exploration,
research and capital investment;

• fostering business efficiency, especially where this results in improved international
competitiveness;

• industrial rationalisation resulting in more efficient allocation of resources and in lower or
contained unit production costs;

• expansion of employment or prevention of unemployment in efficient industries and
employment growth in particular regions;

• industrial harmony;

                                               

 27 QCMA, op.cit., at 17,244;  Re John Dee (Export) Pty Ltd & Ors. (1989), ATPR 40-938, at 50,206.

 28 Tooth & Tooheys, op.cit., at 18,186-18,187;  Re Media Council of Australia (No.2) (1987), ATPR 40-774, at
48,419;  John Dee, op.cit., at 50,206.

 29 QCMA, op.cit., at 17,242.
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• assistance to efficient small businesses, such as guidance on costing and pricing or
marketing initiatives which promote competitiveness;

• improvement in the quality and safety of goods and services and expansion of consumer
choice;

• supply of better information to consumers and businesses to permit informed choices in
their dealings;

• promotion of equitable dealings in the market;

• promotion of industry cost savings resulting in contained or lower prices at all levels in the
supply chain;

• development of import replacements;

• growth in export markets;

• steps to protect the environment.30

 However, as emphasised by the Tribunal, public benefits in the form of increased efficiency
and better resource usage, resulting in lower unit costs are most important in the consideration
of applications for the authorisation of mergers.  Efficiencies may take many forms, eg.
economies of scale and scope, more efficient technology resulting in reduced input and/or
energy costs or the combining of complementary research and development facilities.

 The concept of a benefit to the public is not limited to a benefit to consumers. A benefit to a
private party which is of value to the community generally is a public benefit.31 For example, a
merger may result in economies of scale or other resource savings which may not be
immediately available to consumers in lower prices.  The community at large has an interest in
resource savings, releasing those resources for use elsewhere.

 However, the interests of the public as purchasers, consumers or users are relevant.32  Lower
prices for consumers and lower input costs for business, with potential ramifications for
international competitiveness, are considered by the Commission to constitute public benefits.
Furthermore, when comparing the situation that is likely to prevail with and without the
proposed merger, it is critical to consider the likely durability of the claimed public benefits: it
is not the immediate distribution of benefits that is important but their durability.33

                                               

 30 Re ACI Operations Pty Ltd (1991), ATPR 50-108, at 56,067.

 31 Re Rural Traders Co-operative (WA) Ltd & Ors (1979), ATPR 40-110, at 18,123.

 32 QCMA, op.cit,, at 17,242.

 33 Brunt  M, ‘The Australian Antitrust Law After 20 Years - A Stocktake’, Review of Industrial Organisation,
(1994) Vol.9, No.5, p 508.
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 The Commission can grant authorisation subject to conditions (s.91(3)). The Commission may
consider it appropriate in particular cases to grant authorisation subject to conditions which
ensure that the claimed public benefit is likely to eventuate or to lessen any detriment that
might result from the acquisition. Conditions may include a requirement that the applicant
provide relevant undertakings. Such undertakings are now enforceable at law (s.87B).
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 Attachment E

 

 Telecommunications access regime

 (Part XIC of the Trade Practices Act)

 
 Part XIC of the TPA establishes a telecommunications-specific regime for access to
carriage services.  The regime reflects, inter alia, a policy concern, stated in the Second
Reading Speech to the Trade Practices Amendment (Telecommunications) Bill 1996, that
there is scope for incumbent operators to engage in anticompetitive conduct because
competitors in downstream markets depend on access to the carriage services controlled
by them.

 The regime provides for the ACCC to declare carriage services and services which
facilitate the supply of carriage services (ie, ‘eligible services’).  There is no general right
of access to eligible services.  The rights and obligations under Part XIC only apply in
respect of those services which are ‘declared’ by the ACCC.

 The ACCC makes its declaration decisions within the context of the primary object of
Part XIC, which is to promote the long-term interests of end-users.  Section 152AB
provides that, in determining whether end-users’ long-term interests will be promoted, the
ACCC must consider the objectives of:

• promoting competition in markets for carriage services and services supplied by means
of carriage services;

• achieving any-to-any connectivity for carriage services involving communication
between end-users; and

• encouraging the economically efficient use of, and economically efficient investment
in, the infrastructure by which carriage services and services provided by means of
carriage services are supplied.

Once a service is declared, carriers and carriage service providers who provide the service
either to themselves or to other persons are, unless otherwise exempt, required to comply
with standard access obligations in relation to the service.  In essence, the carrier or
carriage service provider (ie, the access provider) is obliged to supply the service on such
terms and conditions as are agreed with a service provider seeking access (ie, the access
seeker).

The emphasis of Part XIC is on encouraging access providers and access seekers to
negotiate access themselves without recourse to regulatory intervention.  In this regard,
Part XIC provides for the industry to establish an access code and for access providers to
give access undertakings to the ACCC setting out the terms and conditions of access.
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Where, however, there is no agreement, the ACCC can conduct an arbitration upon
request from one of the parties.

Application to broadcasting carriage services

The access regime in Part XIC of the TPA came into effect on 1 July 1997.  Transitional
arrangements in the Telecommunications (Transitional Provisions and Consequential
Amendments) Act 1997 (the ‘Transitional Provisions Act’) provided for certain
‘foundation’ access rights in the old Telecommunications Act 1991 to be carried over into
the new access regime.  This was achieved by requiring the ACCC to deem certain
services as declared services subject to the standard access obligations. On 30 June 1997,
the ACCC deemed a number of services in its Deeming of Telecommunications Services
Statement.

In addition, it was stated in the Second Reading Speech to the Trade Practices
Amendment (Telecommunications) Bill 1996 that:

‘...the ACCC is required to declare a carriage service to bring within this access
regime the supply of broadcasting services over cable networks.  This fulfils our
election commitment to remove the exemption for pay television carriage from the
access regime given by the previous Government.’

Section 39(5) of the Transitional Provisions Act requires the ACCC to deem as a declared
service a service that is:

‘...necessary for the purposes of enabling the supply of a broadcasting service by
means of line links that deliver signals to end-users.’

Importantly for broadcasting purposes, s152AR(8) of Part XIC requires access providers
supplying active declared services by means of conditional access customer equipment
(such as set-top boxes used for the supply of pay TV) to supply those services when
requested, and to also supply any services necessary to enable the service provider to
supply carriage or content services by means of the conditional access customer
equipment.

The Explanatory Memorandum in respect of s152AR(8) includes possible examples of
necessary services:

access to a subscriber management system which manages the services that customers are
authorised to receive via conditional access customer equipment;

provision of necessary technical information about the conditional access system; or

access to, or information about, ‘smart cards’ used to control access by customers and/or
billing.
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The ACCC included a broadcasting access service in its Deeming of Telecommunications
Services Statement of 30 June 1997 in the following terms:

‘An analogue service necessary for the purposes of enabling the
supply of a broadcasting service by means of line links that deliver
signals to end-users, and of a kind that was used for those purposes
on 13 September 1996.  This is an access service that provides a
basic carriage and distribution access function together with other
functions as requested’.

The precise wording of the service description allows access seekers to choose which
services are covered by the declaration.  Because of this, concerns were raised with the
ACCC about the validity of the declaration.

The ACCC considers that the existing service declaration is valid.  However, in order to
provide certainty, the ACCC commenced inquiries into whether to declare ‘analogue-
specific pay TV carriage services’ and ‘technology-neutral pay TV carriage services’ (eg,
encompassing both analogue and digital services).

On 3 June 1999, the ACCC announced its draft decision to only declare analogue pay TV
services carried over cable.  Unlike the original ‘deemed’ declaration, this draft declaration
was made on the basis of the long-term interests of end-users.  In particular, the ACCC is
of the view that declaration should promote competition in the supply of diverse
programming to pay TV subscribers.

The ACCC anticipates that declaration would assist suppliers of niche pay TV services,
such as foreign language and special interest channels, to gain direct access to customers.
While other delivery technologies besides broadband cable exist (such as satellite), they
seem less attractive options to customers when cable is available as an alternative.  The
ACCC was concerned that owners of broadband cable networks such as Cable & Wireless
Optus and Telstra could have incentives to block access to niche pay TV operators in
situations where the niche services would compete with the carriers’ fully or partly owned
downstream pay TV operations (Optus Vision and Foxtel respectively).

The ACCC has not yet reached a decision on whether to declare a technology-neutral
service which would cover digital services. However, at this stage, the ACCC's
preliminary view is that it would be too early to tell whether declaration may become
desirable, given the early stage of the deployment of digital technology to deliver
broadcasting services.


