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The Chairman
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Sir
This is a submission to the Inquiry on the Reform of Building Regulation on behalf of Dr Ken Lyons,
Mr Ed Cottrell and Mr Kevin Davies

Background:

Following commissions from Federal and State Authorities since 1996 the Authors have been
researching the efficiency and effectiveness of land/property administration systems in Australia.

These systems underpin orderly settlement in Australia and are an input cost to the operation of land
and property markets. These costs are derived from the operation of both public authorities
(Registration Authorities, etc) and the market (Conveyancers, Surveyors etc), and are met by
participants in the market.

Public comment over many years has reflected adversely on the efficiency and effectiveness of these
systems, and our research has confirmed this.

Research:

A summary of our latest research findings is attached. This paper is identical to that included in
http://www.pc.gov.au/inquiry/housing/subs/sub029.zip

Earlier research and bibliography available upon request.

The outcomes of our research has led to the Australian and New Zealand Land Information Council
(ANZLIC) adopting the theme of Land Administration Reform as an issue for its ongoing
consideration (http://www.anzlic.org.au/committees_scola.html ), and several States are actively
considering the issues we have raised.

We are currently extending the research to provide a national perspective.

Relevance:

Whilst our work does not appear to directly relate to your Inquiry, it may form part of a context to it,
and as such you may find it of interest.

Land/Property Administration in Australia is an enormously complex and large undertaking which
fails many tests of efficiency, effectiveness and accountability. It isour contention that a long term
program of coordinated reform would achieve considerable savings to consumers.

Submission:
Further information or clarification of any issue will be supplied upon request.

Kevin Davies

For the Authors
Phone 07 3870 5187
PO Box 4112

St Lucia South 4067
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ABSTRACT

Historically property rights have remained implicit and bundled within a land title,
and an extensive regulatory regime has been established to provide security of that
title and to allow trading. With the advent of various Federal and State
Environmental Acts and COAG driven water reforms over the last 5 years,
previously implicit property rights are being defined and unbundled (i.e. excluded)
from the land title. There is increasing evidence that this is having an adverse social
and financial impact on many landholders. There are calls for improvements to the
definition and administration of property rights." The authors have been engaged in
3 projects over the last two years examining the broad operation of land
administration and information. This paper will report on that work, conclusions
reached, and recommendation made. New conceptual and operational models are
suggested, as well as major changes to the current concepts and administration of
property rights.

KEYWORDS: Land Administration, Property Administration, Property Rights, Land Information, Capital Markets, Public
| Policy,

! (e.g. Deputy Prime Minister's press release of 7 March 2002 -
http://www.dotars.gov.au/media/anders/archive/2002/mar_02/a26 2002.htm).




1. BACKGROUND

In July 2000 the Surveyors Board of Queensland was awarded an ASDI (Australian Spatial Data Infrastructure

Program) partnership grant. Cottrell Cameron and & Steen Surveys Pty Ltd conducted the work on behalf of the
Surveyors Board of Queensland and the work was undertaken by Mr Ed Cottrell, Mr Kevin Davies and Dr Ken
Lyons.

This study produced four papers ranging from a high-level to overview of land administration in all Australian
States and New Zealand to the business case for the digital lodgement of survey plans. Six key issues were
identified as follows: --

The purpose of land administration needs adjustment and to be made much more explicit

Responsibilities lie with multiple jurisdictions and multiple procedures exist

Improvements are possible but there are no performance indicators

The desirability of separating regular tree and operational responsibilities when situated in the same
government agencies

Consolidated information on all land rights and interest is not readily available

The most appropriate method of digital lodgement to use to ensure the maximum benefit to all stakeholders
and other subsystems
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The above is a short form of the issues and a longer form is shown at Annex A.

One of the produced papers Issues Identified In An Overview Of Part Of Part Of The Land Administration Of
Australia and New Zealand ( www.auslig.gov.au/asdi/survbdg.htm ) was a discussion paper on the issues. This
paper was considered by ANZLIC and the Lands Departments or their equivalents in the various jurisdictions.
There was little disagreement with the thrust of the issues and that they needed attention. How to proceed was
less clear. Queensland undertook to support some additional research, also undertaken by the authors, with a
view to clarifying possible ways forward. This paper is largely a summary of the report On the Efficiency of
Property Rights Administration in Queensland, 12/04/02 prepared for Queensland Department of Natural
Resources and Mines. Their permission to use the results in this paper is acknowledged. The views expressed are
solely those of the authors.

2. METHODOLOGY

An extensive literature review had been done for the first study and this was broadened to land markets and
property rights, obligations and restrictions (ROR’s). The change drivers on land administration were identified,
examined, and conclusions drawn. A list of Legislation affecting property ROR’s in Queensland was compiled.
A range of consultation was carried out, largely outside of the traditional “land administrators” and focusing
more on users.

It was proposed that land administration needed to refocus to the management of property rights and markets.
Obijectives were proposed together with conceptual and operational models. Options were examined and a list of
“why not” questions were posed for wide debate, together with a number of suggested next steps.

While the focus of this report was on Queensland it is considered that much is relevant to other jurisdictions in
Australia.

3. MEANING OF SOME TERMS USED

The term “property rights” can have many different meanings to different groups. Some take the term “property”
to only relate to “real property” or definitions of either in particular legislation. Some view property rights as a
generic term encompassing, or synonymous with some or all of the following: access rights, use rights,
entitlements rights and similar terms. Some consider the generic term also includes obligations, restrictions,
controls and similar terms. Others view “rights” as being solely restricted to rights and not to include obligations,
restrictions etc. Some consider the terms “access rights” and “use” rights to have specific meanings. Access and
use rights can be considered as modifying restrictions to, or obligations on rights held by another.



In this paper “property rights” is used in its fullest generic sense of including all types of rights, restrictions,
obligations, controls etc. It is used synonymously with “property ROR’s” where ROR’s is an abbreviation for
rights, obligations and restrictions, with restrictions including controls.

CHANGE DRIVERS ACTING ON LAND ADMINISTRATION AND THEIR CONSEQUENCES

Three major change drivers are impacting on the future structure and operation of land administration in Queensland, with
important consequences, see below. Consequences 2.1 and 2.2 are making a complex system, much more complex, less
certain and more costly.

Change Driver Conseguences
1 The evolutionary impacts on land 11 The continued incremental improvement of land
administration. ' administration.
The implementation of more Federal, State and
2.1 | Local Government actions and the trend towards
2 The need for and actions to improve land 'Tr?eretrlgrigItstiattjlr?t;]uig?ereigl(t:atrlto nfil hts and create
sustainability and environmental quality. 2.2 property ng
separate markets for them.
The impact on and disempowerment of current
2.3
and future landholders.
The pressure to reduce Government 3.1 The changing mo_des for the delivery of
. . : Government services.
3 | expenditure, improve services and -
- The demand for performance measuring of
accountability 3.2 ) -
government services and major infrastructure.

There has been a serious reduction in land quality in many areas and remedial action is required together with
long term sustainable land use practices. Productivity Commission reports note the importance of well defined
property rights and the importance of markets. Their work on measuring effectiveness and efficiency of a range
of government services in different States is also interesting as it can be argued that if it is possible to do this for
complex government services such as health and education, then it should be possible to do similar for land
administration. A House of Representatives Committee report clearly indicates that there are serious adverse
economic impacts on some landholders from the imposition of public good conservation measures by Australian
Governments. Property Council of Australia estimate an inefficiency cost of $2bn per year in Property
administration and planning systems in Australia. In the main report the section on change drivers covers 16
pages and 8 Appendices.

Public Demand for Reform

Whilst reform of the overall land administration system is not currently a public issue, some aspects of the
system are currently attracting considerable controversy?, and following consultation with a wide range of
stakeholders there is a high recognition of the need for overall reform.

The following priorities emerged from discussions with a cross section of land and natural resource
administrators, users, and interested parties:

Priority 1 -

e Obtaining consolidated information on ALL rights and obligations and restrictions pertaining to any parcel
or area of land,

e Achieving certainty in the definition and application of ALL rights and obligations and restrictions
pertaining to any parcel or area of land.

e Compensation to landholders where financial loss occurs as a result of the withdrawing of some property
rights to meet a common good requirement.

2 The Deputy Prime Minister is foreshadowing action at COAG on Property Rights and Information. See
http://www.dotars.gov.au/media/anders/speeches/2002/as15 2002.htm

See also Press Releases from National Farmers Federation http://www.nff.org.au/nr02/14.htm and
http://www.nff.org.au/nr01/141.htm , and from the Northern Territory University -
http://savanna.ntu.edu.au/publications/savanna_links3/property.html




Priority 2 —
Harmonising land administration regulatory regimes and systems across jurisdictions,
Implementing performance measurement of land administration and its various components.

Comment

From the previous material a number of comments can be made, that could be considered as conclusions. Some
would probably argue that even if the comments are valid, then this is not necessarily “bad” or a cause for
change, as that is the nature of the area. The comments are:

1.

The traditional administration of the freehold "ownership" rights and their market (the traditional land and
property market) continues to evolve based on the IT driver with moves to E-conveyancing and digital
lodgment. Similarly the administration of leasehold land has evolved, mainly in line with the requirements
of the land’s owner - the State. For leasehold land the major recent change has been driven by the need to
improve land management.

There has been a serious reduction in land quality in many areas and remedial action is required together
with long term sustainable land use practices.

Commonwealth Government legislation and programs have developed to such a stage where the
Commonwealth Government is now a major "player” in land policy and land management, an area
traditionally the sole responsibility of the States.

The relatively recent inclusion of the obligation of “a duty of care” on landholders is more likely to increase
rather than decrease. This duty is likely to cause financial impact on landholders, and be likely to adversely
affect the economic status of many landholders who have large holdings. Some landholders are unlikely to
be able to financially meet their duty of care responsibility.

The unbundling of natural resource rights from "ownership" rights, and the establishment of separate
controls and markets for individual natural resources represents a fundamental change to the management of
land and its administration.

The separate markets for the natural resource rights are in an embryonic stage and some have yet to be
established. Government support to these markets will probably be necessary if they are to be firmly
established, operate effectively, and achieve their objectives of contributing to environmental quality of land
and natural resource sustainability. This is not to say that all ROR’s can be or should be traded but, that for
many, markets could be established increasing the value of and securing sustainability of natural resources.

There have been calls, over many years, from several areas for a harmonising / establishment of uniform
national laws relating to property, the Torrens system, the environment, and development assessment.

Inter-jurisdictional performance measurement for the delivery of complex government services such as
health, education and justice is regularly carried out, and there would appear to be no reason why similar
methodologies could not be applied to property rights management/ administration and markets.

Traditional land administration will need to be broadened significantly (both conceptually and
operationally), and significant effort and cost expended, if it is to also include: the administration of the
various unbundled property rights and to treat them holistically; and to foster the operation of separate
specialised markets, so that they can operate as well as the highly developed current land and property
market.



4. THE REGULATORY REGIME IMPACTING ON PROPERTY ROR’s and
MARKETS

In Queensland there are at least 188 separate pieces of legislation that define land related Property Rights or
impact on their administration/management while Federal legislation (about another 19 Acts) can also have an
important impact. There are 24 major pieces of legislation affecting Property Rights in Queensland. However it
is in the detail in the other 164 pieces of legislation, the myriad of Regulations under the various Acts, and the
range of “Directions” issued by “registering” Authorities and the like, that contain most of the fine details,
exceptions etc. The current system is enormously complex, is increasing in complexity, and this trend is likely to
continue. No one (not even the experts) understands the system(s) completely and can easily identify with any
degree of certainty, the Property Rights affecting areas of land. Mr & Mrs. Average probably have little idea of
the Property Rights that can and do “sit above” their land parcel, control its use, and affect value and resale. In
the main report this aspect covers 15 pages and 4 Annexes. Some of the discussion in Change Drivers is also
relevant, particularly that relating to environmental legislation and restriction, and the unbundling of land rights.

The cost of regulatory regime in Queensland

No previous work has been done to estimate the cost of the existing land administration system in Queensland let
alone in Australia. A preliminary cost model has been undertaken and supplied to the Queensland Government.
Land administration in Australia has often been claimed to be very efficient, effective and affordable, In
summary, our preliminary costings raise serious questions on some of these claims.

Comments

From the previous material a number of comments can be made, they could be considered as conclusions. Some
would probably argue that even if the comments are valid that is not necessarily “bad” or a cause for change, as
that is the nature of the area.

1. The current Queensland regulatory system is enormously complex and is increasing in complexity, and this
trend is likely to continue.

2. Property Rights are not treated in a holistic manner. Legislation tends to be focused on a singular Property
Right. Legislation tends to be amended or enacted to deal with individual aspects as they arise.

3. Not all Property Rights are clearly defined and for some the land areas they affect can be uncertain.

4. No one (not even the experts) understands the system(s) completely and can easily identify with any degree
of certainty, the Property Rights affecting areas of land. Mr. & Mrs. Average probably have little idea of the
Property Rights that can and do “sit above” their land parcel, control its use, and effect value and resale.
Even the intelligent layman would be loath to carry out routine dealings without expert professional
assistance.

5. The supply side and the Regulator tend to be concerned with a single Property Right, the administration of a
single Act etc, while the demand side (the customer’s) prime concern is with the bundle of Property Rights
that impact on use, investment, raising capital and trading/ transaction/dealings in specific parcels of land or
a specific right.

6. The development approval process can be long, complex and costly.

7. The mining industry reports that the backlog in the resolution of native title claims is adversely impacting
that market.

8. The integrity of the land and property market and some other markets (e.g. mining) is being affected by the
uncertainty of Property Rights affecting specific titles or leases.

9. Benefits would seem to be available from much closer coordination between Federal and State Governments
responsible for legislation that affect/creates Property Rights, and State Government Agencies that also
affect/create Property Rights.



10. While this study is not examining in detail the effect of different State systems, it is reported by those
operating across State boundaries that there is also considerable cost involved in other jurisdictions.

In 1858 Torrens introduced the system named after him® to overcome the weakness of the English Property Law
then operating in Australia. The weaknesses were: too complex, too costly, uncertain, too slow, created a low
value of credit of value against the land. It is interesting to speculate how Torrens would rate the regulatory
regime now existing nearly 150 years after his simplifications.

5. REFOCUSING FROM LAND ADMINISTRATION TO PROPERTY RIGHTS &
MARKETS

Section 4 and 5 lead to major conclusions that:

e The traditional and well-established administration of "ownership and property" rights continues to evolve
‘bottom up” mainly driven by technology, service improvement, and efficiency and cost considerations.

e The traditional bundled property rights are tending to be "unbundled" into separate property rights such as
water, vegetation, native flora and fauna etc, which can be traded in separate markets.

e That relatively recently imposed obligations, such as a "duty of care" on landholders, are likely to increase.

e That the regulatory regime is excessively complex

Traditional land administration needs to be broadened significantly (both conceptually and operationally), and
significant effort and cost expended, to include: the administration of the various unbundled property rights; and
to foster the operation of separate specialised markets, so that they can operate contemporaneously with the
highly developed current land and property market.

Much has been written about the importance of land and property rights to society and the adverse social and
economic effects on countries when land and property rights are not effective, efficient, or in accordance with
good governance. This is assumed proven and not in contention.

In Queensland the total unimproved capital value for rateable land is in the order of $115,770 million. The
improved capital value would be many times greater. About $6,000 million of building is approved annually. In
1998-9 total lending in Queensland was $37.8bn comprising Owner Housing Finance $9bn, Personal Finance
$8.1bn, Commercial Finance $18.5b, and Lease Finance $2.2bn. Also in 1998-9 there were 140,000 transfers of
Freehold & State Leasehold land with a consideration of $28.7bn. The value of 1998-9 goods & services
produced was $87bn. *

Therefore a significant proportion of lending used land and property as collateral. This indicates the critical
importance of land and property to the capital market in Queensland (and elsewhere).

It is reported® that some areas in NSW have reduced in value by 20% due to environmental restrictions. A wide
spread reduction in property value would reflect adversely on the pool of development capital available for
economic development.

The Issue

The major difference between the emerging situation (unbundled rights and growing environment restrictions)
and the traditional context (bundled freehold rights, few environmental restrictions, land either freehold or
leasehold) raises an important question of what should constitute property rights administration in the future.

3 Torrens, Sir Robert Richard, 1814-1884. The South Australian System of conveyancing by registration of title,
with instructions for the guidance of parties dealing, illustrated by copies of the books and forms in use in the
Land Titles Office, by Robert R. Torrens, to which is added the South Australian Real Property Act as amended
in the sessions of 1858, with a copious index by Henry Gawler...Adelaide, Printed at the Register and Observer
printing Office, 1859.

* PowerPoint presentation, QRR, 2000

® The Deputy Prime Minister in addressing the 46th Annual Conference of the

Australian Agricultural and Resource Economics > Society, Canberra, February 2002. See
http://www.dotars.gov.au/media/anders/speeches/2002/as15_2002.htm




The major responsibilities for land are laid down in a range of Acts (mainly State), that are allocated to various
Departments for administration. Departments tend to have groups responsible for the administration of a
particular Act. Quite naturally the focus is then on administering a particular Act.

Those responsible for administering the traditional freehold and leasehold land rights tend to see themselves, and
to be seen, as “land administrators”. Those responsible for administering “restrictions” flowing from
environmental legislation probably see themselves, and are seen, more as “environmental quality guardians”,
rather than administrators of a particular set of “property” restrictions or obligations or rights.

While there are various calls on the urgent need to manage land more holistically (for environmental and
sustainability reasons), the administration of the rights, obligations and restrictions on land and its components,
tends not to be carried out holistically.

While land is physical and immovable, the rights, obligations and restrictions pertaining to the land are abstract,
but no less real, and can be traded provided a market exists and the rights are recognised, unambiguous, and
enforceable. To enable rights to be held, be of value and able to be traded, a regulatory and administrative
framework, that accords with the norms of good governance and has public confidence, is necessary. When this
occurs, the value of the rights can be can used as collateral to raise capital.

Land management has generally been considered to be how an “owner” uses and manages land for a productive
economic purpose, and to apply to rural and large holdings, rather than small urban holdings. Traditionally land
management was viewed as an owner’s business alone but this is no longer the case due to environmental and
sustainability concerns. A range of recent Legislation has imposed restrictions and /or a duty of care on some
landholders. Traditionally land administration and land management were seen to have little in common, but this
is no longer the case.

The central issue

Should land administration be restrained to its traditional context or should it be seen as much more embracing
(with a name change if necessary) and include all rights, obligations controls, restrictions, (property rights)
relating to land, and for land to be treated more holistically? i.e. should land administration be refocussed so as
to take a more holistic view of property rights and their markets?

This paper takes the view that such a refocussing is necessary. The grounds are:-

e Holistic land management and improvements in sustainability are likely to be much more difficult to attain
without holistic property rights and markets, management and information,

e Alack of holistic property rights management and administration is likely to adversely affect the security of
rights, their value and tradability,

e Any non-holistic approach will very likely be less effective and efficient.

6. OBJECTIVES AND MODELS FOR THE MANAGEMENT AND
ADMINISTRATION OF PROPERTY RIGHTS AND MARKETS

Objectives
The Objectives of property rights and markets, and the qualities that should be attained/ exhibited could be as
shown below.

Objectives Qualities to be attained
To ensure all property rights are Property rights are clear, certain, unambiguous, exclusive, legally
1 | clearly defined, secure in law and in enforceable, tradable; the area/spatial extent to which each
practice. specific property right applies is clear, certain, and unambiguous.

Markets operate effectively, efficiently, and in accordance with

To support the operation of markets in good governance, international best practice, with the Australian

2 : - Charter of regulatory principles for small business; no
the various property rights. ; LR . -
unnecessary inter-jurisdictional impediments (such as non-
harmonised regulatory regimes)
. . Dealings are simple, transparent, certain in outcome, easily
3 Toensure that transactions and trading accessible, affordable, conducted expeditiously, with no

in property rights can be carried out. disincentives

4 | To provide legally correct Composite/consolidated/integrated information on all property




composite/integrated information on
all property rights that applies to, or
affects any area of land.

rights applying to any land parcel (s) or selected area(s), is quickly
and easily obtainable at low cost.

To enable property rights to be used as
a source of capital/credit and economic
development

In the world’s “best” 10 for efficiency of capital-raising from
property rights and their markets.

To support government revenue
raising/ taxation based on land.

Property right valuations (assumed as a basis of taxation) are
current, fair, transparent, information readily available.

To contribute to social stability.

The community has confidence in and respect for the land
administration. Independent dispute resolution/ decision challenge
is available quickly, is accessible and affordable, matters are
resolved expeditiously. Dispute rates are amongst the lowest 10 in
the world; public confidence and the application of good
governance is amongst the world’s top 10.

To contribute to natural resource and
environmental sustainability.

Efficient and effective management of property rights to further
sustainability objectives.

To operate effectively and efficiently,
with a service philosophy, with public
confidence and stringent

In the world’s top 10 for efficient and effective administration,
service, public confidence, and accountability.

accountability.

One of the six originally identified major issues was the lack of performance indicators, data and national and
international comparisons. Section 2 noted how the Productivity Commission compared the performance of a
range of Government major services. The objectives listed above can be a step towards the development of
effectiveness indicators, leading to interstate and international comparison.

It is common to define all terms used. In section 3 it was noted that the term “property right” was used in this
paper in its fullest generic sense of including all types of rights, restrictions, obligations, controls etc. It is used
synonymously with “property ROR’s” where ROR is an abbreviation for rights, obligations and restrictions, with
restrictions including controls. A definition of property rights, markets, administration and management might
be:

the framework (legislative, institutional, stakeholders, systems and process) that creates, allocates, records,
transacts, managers, and administers (includes providing information and appeal mechanisms) all types of
ROR’s relating to property and natural resources.

Some probably hold the view that a holistic view is not appropriate and the above definitions are not appropriate.
Some view land administration as dealing solely with the recording of possession rights, interests and obligations
as recorded on a title and that it has little to do with the creation and allocation of ROR’s, and that each type of
right should be treated independently. Improvements would be obtained by regulatory reform.

Other would argue, and this report does, that the above has been the traditional way and that it is in need of
change for the cogent reasons outlined in section 2 and elsewhere in this paper.

Much debate can occur over definitions. Where a subject is complex the definitions become complex and long
debates can occur between practitioners. What is more important than the definition is setting the objectives and
then defining the scope, while the qualities of the objectives sets the standards. It could be argued that this area is
similar in complexity to other major government services such as health, education and justice. While experts
might debate detail, customers and users are generally very clear what outcomes they want. An appropriate
consideration for any improvements is for all stakeholders to be involved and to achieve outcomes that are
stakeholder and demand side focused.

Debate will occur on what the objectives should be; it is unlikely that the need to have explicit objectives would
be debated. These objectives, with the qualities provide a start point for the debate.

A conceptual model

Dale and Baldwin (1999), when doing work on the emerging land markets in former socialist East European
countries, considered the land market to be composed of the following elements:- the legal basis; the regulating
institutions; the participants; the goods and services; the financial institutions. They developed a diagrammatic
representation.




The model of Dale and Baldwin can be expanded to show unbundled rights, the separate markets, and which
parts support social stability, capital formation and natural resource sustainability. Figure 1 below. Each of these
pillars/components can be considered as having three integral parts: a policy and regulator part; an administering
institutions part; and a services, process and data part. Each of these parts can be examined in terms of its
structural completeness and its operational efficiency, (Lyons unpublished).

While much has been written on land and property markets there appears to have been little work done on what
constitutes an effective and efficient land market and how to measure that. Dale and Baldwin (1999), when
examining the emerging land markets in the former socialist countries of Eastern Europe, provided a list of
characteristics and elements of efficient and effective land markets, which were indicators of market activity.
LARI (Land and Real Estate Initiative) is a multi-sectored association of partners convened by the World Bank
to help realize the full benefits of land and real estate to the economy and to specifically extend those benefits to
the poor. It aims to build consensus on the policy questions, methodologies, and indicators to be used for
diagnosis. It has developed a diagnostic tool for assessing land and real estate markets. [World Bank (2001), un-
published].

One of the stated objectives is to support markets in property rights. To measure this objective it is necessary to
assess the effectiveness and efficiency of the respective markets, to determine if the performance is contributing
adversely, and where and how, and then determine how to improve. All of this requires measures of
performance. The indicators above are for land and real estate, with a focus on non-fully developed economies.
The need for performance measurement for land administration was noted previously.

Obijective methods are required which can be used to compare and assess if best practice is being achieved. Even
if not included in an expanded land administration, the requirement for assessing and comparing with best
practice will be necessary as a measure of public accountability.

This conceptual model shows (Figure 1) all the various aspects and indicates where property rights and their
administration fit in to the markets and the other aspects that support the markets.

None of the above necessarily advocates having a market for each and every property right. However there is a
clear indication that markets can be very useful and can be established in more areas than currently exist. Clear
objective criteria are required to evaluate the merit of establishing markets. The establishment of a market does
not necessarily imply that it is for a public or private good.

An Operational Model
The major functions that deal with property rights are:
e Apolicy and legal basis;
The determination of property rights, legal declaration, guidelines;
Application processing for dealings, permits/licenses etc;
The provision of information;
compliance checking;
appeal processes; and
a viable and orderly market for trading.

These aspects apply to each of the unbundled rights. A diagrammatic representation of these aspects, the various
rights, and Queensland Departments that are responsible for them is shown in Figure 2. This indicates that, at a
high level, there is little difference (from a system or macro function point of view) between the administrations
of the various types of property rights. Each requires the macro functions of policy and legal formation,
determination and declaration, handling of transactions/dealings, information, compliance, and appeals®. In the
original report some sub system diagrams are shown.

® A useful model for providing a single Appeal process for different processes can be seen at the UK
Independent Complaints Reviewer http://www.icrev.demon.co.uk/icrbook.htm




FIGURE 1 — The Property Rights Market Model
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Figure 2 — The Major Administrative Functions for Land & Property Rights,
Obligations & Restrictions
THE MAJOR ADMINISTRATIVE FUNCTIONS for LAND & PROPERTY RIGHTS, OBLIGATIONS & RESTRICTIONS
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Comments/Questions

From a consideration of the above the following questions could be posed:-

1.  Why not consider adopting a set of objectives with quality criteria for property rights management and
administration?

2. Why not consider arranging the administration and management of property rights holistically by function
rather than by type of right [Ref Fig 2; current arrangements tend to be by row(s); could it done better by
column (function)?].

3. Why not consider physically, legally and transparently separating policy, from regulator, from supplier?

4.  Why not have a single point of Ministerial responsibility for all aspects of property rights with a high level
consultative committee comprising all stakeholder groups

5. Why not consider opening more areas up to competitive supply? [eg provision of permits/ licenses,
processing applications, compliance checking, technical science base used in determination, etc]

6. Why not measure the performance (effectiveness and efficiency) of property rights management/
administration, and their markets?

7. Why not provide composite information on all ROR’s related to a specific parcel(s) or a designated land
area, quickly and at low cost?

8. Why not devote more effort to defining all property rights, establishing markets and foster the
underdeveloped markets?

9. Why not devote effectiveness & efficiency savings to outreach education & incentives for individual
landholders that will compliment broad initiatives such as NHT & NAP (National Heritage Trust Funding
and related National Action Plan)’?

The form and number of the questions can be refined. The important point is the direction of the questions. The
aim is to ensure that property rights management and administration meets its objectives, effectively and
efficiently.

7. PRINCIPLES ON WHICH IMPROVED PROPERTY RIGHTS AND MARKETS
COULD BE BASED

Background

The Federal Government has international obligations to the reduction of greenhouse emissions. In moving to
meet these obligations Public Agencies with responsibility to deliver an environmentally sustainable Australia
are lawfully developing and imposing constraints on land use, effectively through the unbundling of the property
rights attached to land.

The impact of this falls unduly on rural landholders who generally receive no compensation for the subsequent
diminution in value of their landholding. Whilst an environmentally sustainable Australia is a desirable
objective which will benefit all Australians, this should be achieved equitably and not through any undue
contribution from any particular sector of the community.

The Federal Government is committed to addressing the issue of property water rights at COAG. There are also
related questions as to the precision and justification of the declared land use constraints. A lot of the clearing
and development of land was brought about by mandatory Government lease requirements. Many agricultural
practices that are now considered unsustainable were advocated or fostered by Government Agencies like
Queensland’s Department of Primary Industry (DPI.)

Discussion

Historically, and in the common law, which originally applied to land ownership in Australia, landholders had a
reasonable expectation that their property rights equated to an almost exclusive social and economic use of their
landholding based on its tenure. Notwithstanding this expectation property rights have been incrementally
reduced statutorily over time e.g. for town planning, but the pace of this reduction has increased markedly since
Australia’s international obligations to global warming and emissions reduction have been applied.

Generally it is the inability of Governments to address questions of compensation that has fed the current high
levels of dissatisfaction by landholders. It is taken as a given that this inability is because Governments have no

" http://www.nht.gov.au




capacity to provide compensation. In this event the only option open to the Nation (and the Government) is to
foster the establishment and operation of markets in property rights, in addition to the well developed markets in
title rights.

The market mechanism allows market forces to continually move property rights to the highest value uses, and
in so doing provides financial adjustment to those landholders advantaged or disadvantaged through the
unbundling of property rights.®

The US has several examples of emissions trading (of non-GHG emissions). These programs include the Acid
Rain Program® (Title IV of the U.S. Clean Air Act of 1990), Ozone Transport Commission NOx Program™ (13
Northeast states and Washington D.C.), the South Coast Air Quality District's Regional Clean Air Incentives
Market (California), and Discrete Emission Reductions Credits™’. Since 1994 evidence has indicated that these
programs have generally resulted in reduced compliance costs (often half of original predictions), lower
emissions, and reductions in advance of regulatory emissions caps.

National governments are at various stages in establishing of national GHG (Greenhouse Gas) trading schemes.
The Danish Government has implemented a mandatory emissions trading scheme that applies to the electricity
generators'2. The United Kingdom is in the process of establishing a voluntary emissions trading scheme that
offers corporations significant financial incentives to take on emissions reductions*®, There are plans in the
European Commission to implement a regional emissions trading scheme by 2005™. Other nations, including
Norway™, The Netherlands™ and Australia*’ are examining the feasibility of establishing schemes. The manner
in which these various schemes will interact is still to be determined.

To establish the framework for this to occur it will be necessary to establish a set of principles which would need
to exist for property rights markets to be effective.

Existing landholder principles:

All landholders are entitled to:-

e Information, certainty and justification as to the rights attached to their landholding
e Accuracy as to their spatial extent

e Rights of appeal to independent authority

e Compensation where rights are reduced and value is reduced

Where it is proposed that the property rights of any landholder are to be unbundled and reduced in the interests
of a sustainable Australia the landholder is entitled to:-

e Information, certainty and justification of the proposed reduction

e Accuracy as to their spatial extent

e Rights of appeal to independent authority

e Compensation where rights are reduced and value is reduced

To establish new markets:

Whereas it may be necessary for Governments to create markets in unbundled property rights in order to meet
requirements of equity among landholders, then these rights should also be:-

Clearly defined,

Completely and exclusively allocated (that is, holders of property rights should be guaranteed exclusive use)
Secure

Legally enforceable

® For a discussion on markets see emissions trading on http://www.ieta.org

® http://www.epa.gov/airmarkets/arp/

19 http://www.epa.gov/airmarkt/progsregs/noxview.html

1 http://www.des.state.nh.us/ard/dertp.htm

12 hitp://www.ens.dk/uk/energy reform/emissions_trading/index.htm

13 http://www.uketg.com
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e Tradable

Application:
Whilst this framework is predicated nationally, it is also likely to be independently valid in the States who have
the constitutional responsibility for land administration.

Standards:
Markets in property rights should be nationally consistent to facilitate efficiency, and internationally consistent
where property rights are to be traded globally. E.g. carbon credits.

Implementation and planning:

States and the Federal Government should create an appropriate resource to work with and through the land
administration infrastructure of all States, sustainability Agencies, and with landholders, to implement this
framework.

Measurement:
Best Practice criteria should be established nationally for property right systems to provide an efficiency driver
for State systems, etc.

What these principles are not:
The above principles are not a recipe for wholesale and massive reform. Rather they represent a vision towards
which practical reforms of subsystems in any jurisdiction can migrate over time.

For example, it is possible that a business case may not exist to harmonise State titling systems, however a case
may exist to further develop nationally consistent property rights data, as has been initiated by the PSMA (Public
Sector Mapping Agency) with its Cadastral Lite product'®. The European Commission is moving in this
directiclgw with its Member States who have much larger traditional and cultural differences than the Australian
States.

8. OPTIONS

There are two broad options arising from the above:
1. Do nothing, or
2. Undertake a program to improve.

The findings of the report raised a variety of complex issues, many of which will not be solved quickly or easily.
If much is considered “too hard" then the “do nothing” option is attractive. Some comments on working drafts
indicated that some had the view that the complexity was such that nothing should be done and by and large it
was all working.

Without some commitment to reform the overall system in the long term, will become more and more complex,
less certain, more time-consuming to deal with, and with associated increased costs to all. It will only be a matter
of time before users and consumers express more public concern. (The topic of property rights is increasingly on
the agenda and receiving political attention). This would be likely to adversely reflect in the markets for the
various Property Rights, affect the achievements of the nine proposed objectives for land administration with
their attendant quality criteria, and, in the long-term, could affect the three major benefit areas of economic
development and wealth creation, land and environmental sustainability, and social stability. Pressure will mount
for risks to be insured (as occurs in the USA), further increasing consumer costs.

The successful implementation of changes to development assessment in Queensland, e.g. the introduction of the
IPA legislation and the introduction of IDAS, shows that improvements in an equally complex area can be
successfully achieved.

18 http://www.psma.com.au
19 http://www.eulis.org




The challenge then becomes what to do, and how to progress, in a way that addresses issues of substance; is
likely to achieve something worthwhile, while at the same time addressing them in a way that has some chance
of success. It is possible to identify a number of areas that can be addressed, undertaken within a reasonable
timeframe, and pave the way towards further activities. They could be conducted in such a way that they have
the support of the major impacted parties and stakeholders.

The authors believe Option 2 is appropriate.

9. POSSIBLE NEXT STEPS

Activities
The activities that the authors consider that could now be undertaken are to: --

1. Prototype consolidated information and definition on all property rights relating to any parcel of land or any
selected area of land.

2. Determine performance indicators and values for the various property markets and property rights
administration, particularly from the demand side; examine how well the regulatory regime compares to the
criteria laid down in the charter for small businesses and COAG.

3. Use material in the final report to compile a discussion paper for public and stakeholder comment.

4. Establish a high level Queensland consultative committee to Government for property rights and markets
policy, management and administration.

5. Examine the less well established property rights markets and determine what is needed to foster their
establishment so that they become effective and efficient.

6. Determine the desirability and feasibility of establishing a single independent appeals mechanism for all
matters relating to property rights, their markets, their administration etc.

7. Raise the matter at a National level.
8. Assist to establish and foster a property rights and markets research/ think-tank group.
9. Establish an authoritative data set on tenure types in Queensland.

10. Undertake a review of the Regulatory Impact on Property Rights.

The results from these activities would provide a good lead in to the more difficult issues relating to legislation
and organisational arrangements. Support from relevant Departments and possibly Cabinet, as well as major
stakeholder groups, would be needed.

Questions for Further Discussion and Debate

Throughout the paper a number of comments are made, they could be considered as conclusions. Some would
probably argue that even if the comments are valid that is not necessarily “bad” or a cause for change, as that is
the nature of the area. However it is possible to raise a series of questions to advance further discussion and
debate. These questions have been posed as “why not” and brief “pros” and “cons” have been given to foster
further discussion.

The form and number of the questions can be refined. The important point is the direction of the questions. The
aim is to ensure that property rights management and administration meets its objectives, effectively and
efficiently. None of the questions posed advocate privatising or weakening land related Property Rights or
public confidence; rather it is intended to strengthen them and overcome current weaknesses, and to be able to
objectively substantiate claims for effectiveness, efficiency, and consumer satisfaction and to be able to compare
between jurisdictions.



Q Question Pros Cons

1 | Why not consider adopting a set of | There is clear knowledge on what
objectives with quality criteria for the objectives are and the
property rights management and standards being sought. [The ten
administration? objectives in the paper are a

starting point].

Provides a basis to measure
effectiveness.

The role of government would
become more explicit.

2. | Why not consider arranging the Should lead to a more holistic Would involve major changes
administration and management of approach as each function would | in government administrative
property rights holistically by be handled across all rights. arrangements.
function rather than by type of right
[Ref Fig 3.5; current arrangements
tend to be by row(s); could it done
better by column (function)].

3. | Why not consider physically, legally | In line with current trends and May be considered already
and transparently separating policy, | good governance. done.
from regulator, from supplier?

4 | Why not have single point of More likely to be effective with Changes the status quo.
Ministerial responsibilities for all single accountability rather than
aspects of property rights with a multiple.
high level consultative committee
comprising all stakeholder groups? | All stakeholders groups being

represented at a high level should
ensure issues are raised earlier
rather than later.

5 | Why not consider opening more As above. As above.
areas up to competitive supply? [e.g.
provision of permits/ licenses, Private solicitors and surveyors Major change to public sector
processing applications, compliance | are integral to the current system | operations
checking, technical science base S0 precedence exists.
used in determination, etc]

Introduces competition without
necessarily comprising quality.

6 | Why not measure the performance Would provide fact to replace Has not been done before in
(effectiveness and efficiency) of assertion; if done comparatively | this area.
property rights management/ provides a measure with like.
administration, and their markets? Some would argue that the

Has been done successfully in area is so complex that

complex areas such as Health, measuring performance

Education etc. cannot be done and current
performance is OK.

7 | Why not provide composite Provides information users, Would require cooperation

information on all Property Rights
related to a specific parcel(s) or a
designated land area, quickly and at
low cost?

customers, stakeholder’s etc.
want and need.

Should remove some uncertainty.

Should allow imprecise (in
definition and spatial extent)
Property Rights to be identified
and hence made more precise.

across a large number of
Queensland State Agencies,
and between the State and all
LGA'’s in Queensland, and
between the State and a
number of Federal
Government agencies. May
adversely affect the income of
some Agencies derived from
the sale of information.




Q Question Pros Cons

8 | Why not devote more effort to Some property rights are ill May not be seen as part of a
defining all property rights, defined and this causes refocused land administration.
establishing markets and foster the uncertainty.
underdeveloped markets? Many conservationists would

Markets do not operate in all probably not agree that a
rights; some assert that an market could contribute to the
effective market will assist to protection of biodiversity etc.
protect biodiversity and

contribute to sustainable land

use.

9 | Why not devote effectiveness & Incentives and education will Is long term and needs to be
efficiency savings to outreach probably have a longer term directed at individual
education & incentives for impact than restrictions alone. landholders to be effective.
individual landholders that will That is not to say that restrictions
compliment broad initiatives such as | are not necessary.

NHT & NAP?

10 | Why not greatly reduce the number | Sustainable land management Would be quite complex and
of pieces of legislation that define requires a holistic approach. lengthy to achieve.
/impact on property rights and treat | Clear property rights and
property rights much more effective markets have been
holistically in a few pieces of identified as necessary
legislation that clearly define all
property ROR’s and establish their
markets?

11 | Why not carry out a Regulatory Would report on the efficacy of
Impact Assessment using a the current regulatory regime.
recognised methodology and against
recognised principles?

12 | Why not provide composite Provides information that users, Would require cooperation
information on all ROR’s related to | customers, stakeholders etc. want | across a large number of
a specific parcel(s) or a designated and need. Queensland State Agencies,
land area, quickly and at low cost? and between the State and all

Should remove some uncertainty. | LGA’s in Queensland, and
between the State and a

Should allow imprecise (in number of Federal

definition and spatial extent) Government agencies.

ROR’s to be identified and hence

made more precise. May adversely affect the
income of some Agencies
derived from the provision of
information.

13 | Why not have a single appeals Would reduce the current If amount of current
pathway for all matters re property complexity. legislation remains unchanged
rights? [This is not to necessarily it would involve minor
advocate only one way or level] changes to numerous pieces

of legislation.

14 | Why not have better/ earlier Should result in more holistic Would require cooperation

coordination between policy groups
before separate legislation/
regulation is enacted re property
rights?

policy and legislation, which in
turn should reduce complexity
and uncertainty for customers/
stakeholders, and contribute to
more sustainable land
management.

across a large number of
Queensland State Agencies,
and between the State and all
LGA'’s in Queensland, and
between the State and a
number of Federal
Government agencies.




Q Question

Pros

Cons

15 | Why not work towards an Australia
wide harmonising of property
rights?

As above.

Other reports call for and indicate
substantial benefits?

As above.

Would take considerable
time.

Outcome not certain.

10. CONCLUSIONS

This paper has identified an important area of public administration that would benefit from reform. Objectives
and criteria have been identified and reforms should only be undertaken within the framework of those

objectives and criteria.

The experience gained and lessons learnt, from the reform of development planning and assessment during the
past decade, is considered relevant and shows that reform can be achieved.

A range of activities and questions for debate have been identified as next steps to commence the reform process

of property rights and land administration.
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ANNEX A
The Issues - In A Long Form

Land administration tends to be viewed as land allocation, tenure management and transaction
recording. This tends to be historic and an operational view. The more appropriate purpose for modern
times and the future would be support of the land and property market and assisting in capital
formation. This purpose should be made explicit.

The efficiency of commerce and of capital creation in Australia is inhibited through the application of
different rules and procedures applicable to the Land Administration System in each jurisdiction.

The present land administration system and subsystems can be significantly improved but there are no
best practice/performance indicators to create the efficiency drivers need to compensate for the largely
monopolistic nature of the Land Administration System.

Where government responsibility to the land administration systems for regulations/quality/security are
not at arm's length from governments operational activities in the same agency, a potential conflict of
interest exists, and the application of market/best practice testing is inhibited.

The inability of the Land Administration System to quickly, cheaply and easily identify ALL the
growing range of rights, interests, obligations, restrictions in land and property (as a precondition to
trading) is a growing threat to public confidence in the market, and barrier to participation.

If designed appropriately the digital lodgement of land and strata information can provide benefits to all
process stakeholders as well as downstream data uses and other land administration subsystems.



