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perennial strearn ruaning in a defined course and channel. e has the

right to have the stresm flow throngh or pact his land with its quality

unimpaired &1¢ its quantity undimnished exeept in such manner and
tec such an extent &s will result from & reasonable 18 of the strean. by
tiparian properiies ghove him,

Much soiemn argument seems to have revolved eround the word
- Teasonable ' Tt seems that even irrigation wight come within jts compass.
if diversion vins from & large stream that undarwent no “ sensible dimimutiog'”
in tke process,

In vulgar parlance, any fellow daramivg up water on to his o patream
neighbour, or using, affecting, reducing or witaholding it to the ke
of those below, had it ¢oruing to him,

Although peraaps tolerable under English conditions, it did not sus

Australia,

I addition to the Cormmon Law of England, it seems that the early

. plonzers imported the English or Consinerifial concsptions of whet rivers

pught to he,

This prz-conception is evemplified in Jvans, when Lo discovered ani
explored part of the Laohlen River downstream from Cowra in 1813, He
visunlised it as a navigable river joining the Macguarie or some such rivar,
and growing 40 great rasgaitude.

Oxley went out: in 1817 to travce the course of this greay river ; -his
water-highway that was to carry the produce of the Bathurst District down
to the sea al & point wed on the way to the mackots of India and England.

Oxley had difficalty in recognising the Lachlan in its Jower reaches,
and hopes of great navigation were scon dissipased in the swamps and
¢ffluensy,  Governor Mucquarie, writing homwe, spoke bitterly ebout the
river which fuiled to behave in the best river tradition.

S¢, too, was sbe story of the Mucquarie River inits dissipation into the
Macquarie Marshes.

Oxdey helieved he had reached the inland sea when the marshes
baulked further progress, Had he visited tham lete in 1046, T belisve he
would have found graziers and wild pigs looking for water, In & recent
visit to the edge of the rmacshes, I wae told the water was six miles wide.
Such i& the ancertainty of our rivers, ,

The Lachlan River was an early lesson showing that English coaditions
were: not repeated in Australis, Notwithstandiag the great dissiniilarity,
the Coomon Law of ¥ngland governed disputey along our rivers until the
Colony of New South Wales introduced the Water Rishts Act of 1898,

* * w * w oK * ® " *
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I noticed also & Viztoriun case, where much argument hedged about the
terros  ““ ordinary wuse of water,” extraordinery usc " and “ sensibly
diminish.”

In & Supreme Court case of 1860—-Howell against Prince-~there were
learned references to Fowan Lew, The gist of the judgment was, that,
where the flow of a running stream in its natursl eourse s aterfored with,
every person injursd in any degree, however wiascertainable, nmay maintain
an action for the obstiuction without proof of actusl damege.

These fow cases convey an impression of the discournging ¢ffect »f the
law.  One desirous of using the water for positive or productive purposes
could be assailed aaperently from many directions.

In this case, in 1669, Hargrave, J., ex pressed his concern. He thought
that soms Acts were necessary {or the pretection of ghose who had enjoyed
the use of water, it may he for many vears and whose enjoyment had been
acquiesced in,  He steled that “ land will not be able to he properly im.
proved uatil gome such Act is in fores.” '

Another Judge said —

“ 1 ¢onanyr in the opinion that i is desirable to introduce & law
settling the rights of riparian proprietors. There are intermittent
streams in fhis co'ony in which some enactment regulating the rights
of the proprietors along the banks {s necessary,”

A case of interest, but subsequent to the pasiing of the Water Righty
Act of 1896 is that o7 Hanson v. The Grisey Gully Gold Mining Comonany
in 1900, The essential feature of this cass was the ruling that the Water
Rights Act (60 Vi, Nc. 20) vests in the Crowa the common law rights of
the Tiparian ownors as to the wse and fow of water, and no action will be
against an owner for venning back the watcer in the channal and obstructing
the flow through she plaintiff's lands.  So you see, the Common Law rights
of the ripurian owaera as to the use and faw of water were vested in the
Crown by the Water Fights Act of 1806, The vesting of these rights in the
Crown was the fuadewental change, The reign of the Commen Law s
applied to riparien rights was over. It was mot a happy reign, unless to
the lawyers,

May 1 quote from Stephens, J., in this 1000 case :—

“ It cannot bo denied that for years pust the question of the rights
of ripsrian owners in thiy country, where the conditions are so totally
different frora the conditions of things in England, hes been a sourcs of
elmost insuperable difficulty. There has been a great des] of expenaive
litigation, and I suppose for that reason the Legislature passed chis
Act in order tn prevent riparian owners ebove snd below from bringing

" action against one snother, If this Act does not aim to take the old
law rights from the riparian owners and vest them in the Crown, then
I do not bnow what it was passed for nor what it means. It was
passed in the public intevest to prevent litigation, and ta determine
rights which, up to the passing of the Act, it was almost imypossible for
the beut lawyers to determine,”

Before leaving this aspect of the case, I refer to & well known and very
iraportant ¢ase where & prominent pastoralist in the Rivering was sued by a
downstream riparian owrer for the obstruction and diversions, ete., of the
watee of certwin streams and waterconrses, The jury awarded damagcs
t0 the extent of £2,000.

1!4,
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A reference to Sestion 4a of the Act illustrates the broad pewery con-
ferred.

Section ¢4 (1). The right to the use and Jlow end to the control
of the water . all rivers and lakss which flow through, or pest, or are
Bituate withir or ave adjolning the land of two or more oceu lery, and
of the water contained in or conserved by any works shall, Sugject« only
to the restrictions hereinafter mentioned, vest and be deemed to have
vested in the Commission for the benefit of the Crown. And in . . . .
After 4 cursory examination of this Section, it meay be thought that the

control iy limited 4o the main streams only, because of the use of the ward
“rivers.” A perasal of the definiticr, of -* River ** soon dispels that im.
pression. )

“River " includes any stroam of water, wherher percnnial or
intermitters, dowing in & watwrel channel, or in & netural chapne.
artificislly improved, or in an srtificial channel which has changed the
course of the stream of water, and any efftuent, confluent, bransh, or
other strcam into or trom whiclh the river flows.

It will be appreciated that the powers are hroad indeed. Many
troublous and urgent problems ardse i the admwinistration of Part 1T of the
Act, but the large ambit of its powers are not conducive to the fasile 8308 pe
““of passing the Luck."

It would take too long to attempt an adequate description of Pary I
of the Water Act. I must content jnyself with o scmewhat brief and dis.
cursive referenze to what may be deemed the routine or sullent aspécts.

For brevity, it might be stated t}:at certain worke and operationy may
be sanotionzd under ;— T

(1) Pepmit

(2) License ; :

(3) Authority for & Joint Water Supply Scheme,

() Riparian Rights (or Rights of Ocecupiers of riparian Jend—-
L. Section 7).

(5) And in some cases ordinary approval,:

Permits are generally issued for works of a tampocary naturs, to cover
operations of such a nature, and particularly to cover irrigation of imper-
manent plantings pending the issuc of a License. They have not the stztus
of & license and sre limited to o period of 12 months, and in the case of
irrigation, to an area of 10 aares. A permit may be renewed, provided its
currency is not exterded boyond two years from its date of issue,

Licenscs are of course the miost importsnt ; they are generally issued
for a period of five years. )
Subject to cetaln exceptions, it may be sald, that any oocupier cf land
Amust apply for snd obtain a Meenss kefcre obstructing the flow of a river.
diverting water, eceoting levees, or changing the courss of a river, cte, Hs
must also apply for and obtaln a license for purposes of drainage, guch
drainage being cinfined to the waters of rivers or lakes, as distinct from
ordinary surface drainage. Trmportznt exceptions are that he may taks
and use the wator for domestic purposes, and for irrlgating gardens not
exceeding flve ncces in extont, used i conuection with s dwelling hogss
where the produco of such garden is not offered for sals. He may also take
and use the water for watering stock, but not of course to constuot 2 dam
for that purpors, or to use & pump with a capaoity e¢xceeding 600 gallons
per minute.




California farmers who use irrigation water. ..

or plan to use it . . . need to know something about water rights.
The subject is not a simple one, for there are several kinds of
water rights in this state and each is subject to a somewhat dif-
ferent set of laws. This circular explains, in layman’s language,
the principles set forth in these laws and in laws on water wells
and dams.

If a farmer plans to acquire a water right . ..

this will outline the ways of doing it.

If he has a water right already . ..

this will explain how it is used, held, protected . . . and how it can
be lost.

Even if he gets his water from an organization ...

an irrigation district, say, or a mutual, public-utility, or private-
contract com._my . . . the circular may help him understand his
water situation. It explains briefly the kinds of rights these organ-
izations may hold and the various bases on which they distribute
water to farmers.

But this circular doesn’t take the place of a lawyer

It doesn’t give legal advice. It simply explains general principles.
If a farmer is in doubt about his water right, or if he is having a
conflict over it, he should consult a lawyer.

IRRIGATION
WATER RIGHTS IN
CALIFORNIA
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This circular summarizes the prin.ciples upon which 1(r1-
rigation water rights of California farxfu.ars are bas? .
These principles govern chieﬂy' t.h(.s acquiring, de;ermm-
ing, administering, holding, utilizing, and loss of water
ng’%:fe discussion relates solely to water rights recogszd
by the water laws of California. These laws comprise
both statutes and court decisions, as well as a constitu-
tional amendment, which differ in many important re-
from those of other states.
spf;icztssically, all water rights in California are gov&;ned
by the same principles and laws, regardless ?f use. c:iw-
ever, the specific nature and extent o-f t_he 1:1ght may de-
pend on the particular use, s1.1c¥1 as irrigation, d.omelec
use, generation of power, mining, and r(fcreatl.on.c 1i:
though generally applicable to all water nght:s m.l a
fornia, this circular considers w;atef r.lghtt.s II:r_n.nam y as
re applied to use of water for irrigation. -

thsl)?‘,ht girtl:)lﬁar is intended to acquaint Cal.iforfna f':irmers
with the nature of water rights for irri'gatxon in th1§ state
and with the way such rights are acqulred., held, u.tlhzed,
and lost. Its purpose is purely educational, w1tl'1 no
thought of furnishing legal advice. :Anyone who is in-
volved in a controversy over water rights, or concerned
about his water-right situation—o.r p.erhaps even plan-
ning some substantial change in his rights—should con-

sult a lawyer.

We focus on
IRRIGATION
water rights

If there are
difficulties,
consult a lawyer




(natural stream)?

GLOSSARY

Many of the terms used in this circular have
technical meanings in the field of water law. The
following definitions (pages 6-8) present the
terms accurately in nontechnical language.

IRRIGATION WATER SUPPLIES

Does the water The chief sources from which the California farmer
come from ... obtains his supplies of irrigation water are defined in the

following paragraphs.

A watercourse comprises (1) a natural stream of water
awatercourse  (2) flowing in a definite natural channel (3) from a defi-
nite source or sources of supply. It includes both the sur-

face flow and the underflow.

It is not necessary that the stream shall flow constantly.
The requirements of a watercourse are satisfied even if
the stream flow is intermittent, provided that that is char-

acteristic of streams in the general area.

A watercourse includes connected springs, lakes, ponds,

sloughs, and tributary streams.

A watercourse is distinct from water flowing vagrantly
over the surface of the ground from a temporary source
such as local rainfall. Such water is called diffused surface

water.

Ground water is water in the ground that is capable of

being extracted by pumping or otherwise. In California

underground  water law, ground water is divided into (1) definite under-
stream?  ground streams and (2) percolating waters.

A stream of water flowing through the ground in a
known and definite channel is called a definite under-
ground stream or defined underground stream. It has the
same essential features as a surface watercourse, except

that it is buried in the ground.

The underflow or subflow of a surface stream comprises
the ground water flowing in the same direction as the
ground watery  surface water and in intimate contact with the surface

flow. It is one phase of the term definite underground

percolating

stream.

Water moving slowly through the soil, not a part of
any definite underground stream, is called percolating
water. Percolating water may or may not be under ar-

tesian pressure.

[6]

)

A s[mng is a place where water issues naturally {rom
the ground upon the surface of the earth.

Water brought into one watershed from another water-
shed is called foreign water.

The portion of a supply of foreign water that escapes
or is released from the lands or works of the water user
into a natural.channel is return flow from foreign water.

WATER RIGHT

An 1rngauon water right is a rlght granted by law, to
take possession of water occurring in a natural source of
water supply.: and to divert the water and put it to a bene-
ficial use on or in connection with land.

Water nghts ‘may be impaired or lost because of cértain
processes ‘that’.are recognized by law. In the following
definitions it’ ls(assumed that the water rlght came into
being ummpau'ed and that it suffered no impairment or
loss after it was acquired

The pnncnpal types of 1 ungauon water rights are given
below. Each is discussed in more detail in later sections.

Riparian right. The owner of land that is contiguous
to or borders a natural stream or lake is entitled to take
water from that source for use upon that contdguous land.
This right is called a riparian right. The land to which
it relates is called riparian land.

The riparian right exists solely by reason of location of
the land with respect to the water supply.

Appropriative right. A person may acquire a right to
the use of water for the irrigation of a particular tract
of land, or for other beneficial purposes, by performing
certain acts required by law. These acts include taking
or diver ng the water from a stream or other source and
applying it to use on or in connection with the land. If
the source of water is a surface or un(lugrmmd witter-
course, certain formalities for acquiring the right are pre-
scribed by statute.

The person who performs these acts appropriates the
water, or makes an appropriation of the water. Such per-
son is an appropriator. The right that he acquires is called
an appropriative right.

The land to which the appropriative right relates may
either be contiguous to the stream, or may be located at
a distance from it. In some instances it may lie in a dif-
ferent watershed.

When a supply of water to which several appropriative
rights have attached is not enough for them all, the earlier
rights have preference over rights of later date. Each right

(7]
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appropriative
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required by law
are performed



correlative
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prescriptive

if obtained by
infringing
others’ rights

Pueblo rights are
ones cities inherit

from Spanish or
Mexican pueblos

Holders of rights
may take turns
in diverting water

is entitled to its full quantity of water before any water
may be taken for rights that are later in time. This supe-

riority over later rights is called the priority of an appro-
priative right.

Correlative right. A person who owns land overlying
a body of percolating ground water is entitled to extract
water from the ground for use upon his overlying land.
This right is called a correlative right.

The correlative ground water right exists solely because

the percolating ground water in question underlies the
land of the holder of the right.

Prescriptive right. A person may possibly divert to his
own uses water to which riparian or overlying landowners
or appropriators have prior claims, thereby depriving
them of the use of water to which they are entitled. If
he does this without interruption for a period of five con-
secutive years prescribed by the State statute of limita-
tions, and if he fulfills certain other legal requirements,
he gains a prescriptive right against the parties whose
rights he has invaded.

The prescriptive right gives the holder a valid right,
so far as the parties he has dispossessed are concerned, to
continue diverting and using the water to the extent that
he has been doing throughout the five-year period.

Under the usual circumstances prescriptive rights can
be acquired against downstream parties only.

Pueblo right. A California city that succeeded a Span-
ish or Mexican pueblo (municipality) has the paramount
right to the use of water of a stream that flowed through
the old pueblo limits, for the use of the inhabitants of
the city. This is called the pueblo water right. It is not
discussed in detail in this circular.

ROTATION

Generally speaking, the holder of a water right is en-
titled to divert or take his water from the source of supply
continuously throughout the portion of the year in which
his right is effective. Under certain circumstances, how-
ever, better results are obtained by an arrangement under
which the total quantity of water to which a number of
water-right holders are entitled is diverted by each one
for a specified period of time, in turn. The use of the
stream is prorated among them according to their re-
spective interests by time, rather than by quantity of
water. This plan of arranging diversions is called rotation.

The operation of a plan of rotation is subject in all
cases to the condition that the water is equitably appor-

[8]

tioned among the participants and that other water users

on the stream are not injured by it.

WATER CODE

The California Legislature in 1943 passed an act con-
solidating and revising many of the then-existing statutes
relating to water. This act is called the Water C?de. It
has been amended and enlarged at succeeding sessions of
the Tegistature, ‘The portions of the Water (Iml(" l.h‘:ut re-
late to the subject matter of this civcular arve: Division l..
General State Powers Over Water: Division 2. Water; Di-
vision $. Dams and Reservoirs; Division 1. Wells, .l‘lll}lp-
ing Plants, Conduits and Streams; Division 11. Irrigation
Districts. )

In 1956 the administrative powers and duties pre-
scribed in divisions 1, 2, and 3 of the Water Code were
transferred from the State Department of Public Works
to two newly created agencies of the state government.
Most of such functions, including supervision over distri-
bution of watcr in watermaster service areas, were ve§t0(1
in a Department of Water Resources. Those vested In a
Water Rights Board comprised control of the acquisition
of rights by appropriations, assistance to _the courts in t}}e
adjudication of water rights, and administration of legis-
lation applicable to certain southern California counties
concerning extraction of ground water. o

Division 2 contains procedure for the appropriation of
water, for the determination of water rights, and for the
distribution of water in watermaster service areas. The
procedure for appropriating water under the Water Code
applies to watercourses and to subterranean streams flow-
ing in known and definite channels. It does not apply to
percolating ground water. Percolating ground water 1s
likewise excluded from one of the two statutory proce-
dures for determining water rights. _

The portions of the Water Code relating to water rights
were taken from the California Water Commission Act,
which became effective December 19, 1914, and remained
in effect until it was superseded in 1943 by the Water
Code. The Water Code did not change the essential provi-
sions of the Water Commission Act. It restated and rear-
ranged them.

These State agencies have adopted rules and regula-
tions pertaining to their administrative functions under

the Water Code. They have been published in pamphlet
form under the following titles:

Water Rights Board:
“General Information Pertaining to Water Rights in
California. 1964.”

[91
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“Regulations and Information Pertaining to Appropri-
ation of Water in California. 1964.”

“Rules and Regulations Pertaining to Protests and
Hearings. 1960.”

“Rules, Regulations and Information Pertaining to De-
termination of Rights (o the Use of Water in Californiu,
1969."

"Rules, Regulations and  Tadovmation: Pevtsining o
Recordation of Water Extractions and Diversions, effee.
tive in Rivenside, San Bertarding, Los Angeles and Ve
tura Counties, 1959,

Department of Water Resources:

“Rules and Regulations Pertaining to Supervision ol
Daws iu California, 1963.”

Court decisions ave part of the State Loue They have
been taken into consideration in this civeular, and a few
ol the more important are mentioned specilically.
IRRIGATION ORGANIZATIONS

An drvigation disteiet is a public corporation organized
under the Irrigation District Law, which is part of the
Water Code (division 11, secs. 20600 to 29978), Tis chief
function is to provide water for irrigating the lands
within its boundaries. Tt may issue bonds, and iy tax
the included lands to pay its obligations, acquire water
rights and physical properties, and operate and maintain
the irrigation system. ‘T'he lands ol an objecting minority
may be included and assessed il they will be benefited by
the district.

A mutual irrigation company is a private, voluntary
association of irrigation farmers, its chief purpose being
to provide water at cost for the use ol its members. The
members own the irrigation system in common. The
mutual company may be either incorporated or unincor-
porated. Many mutual companies are incorporated under
the General Corporation Law of California, which is a
part of the Corporations Code (Calif. Corpn. Code, title
1, division 1).

A commercial irrigation company is an organization
that provides irrigation water for persons who have no
ownership in the company.

Commercial irrigation companies in California are
chiefly of two kinds:

A private-contract irrigation company serves water to
persons, of its own choosing, with whom it enters into
contracts for that purpose.

A public-utility irrigation company serves water to the
public within its service area, under the regulation of the
State Public Utilities Commission (Calif. Pub. Util. Code,
secs. 2701 to 2712).

(10]

WATER RIGHTS ARE PROPERTY RIGHTS

So long as water remains in its natural environment,
the ownership of the water is in the public and not in
the holders of water rights that attach to that source of
supply. The ownership that individuals acquire with re-
spect to such public water is ownership of rights to divert
the water from the source of supply and to put it to use.

Water that is impounded in a reservoir, taken into a
conduit, or otherwise reduced to possession and control
in the exercise of a lawful water right, however, becomes
the private property of the holder of the right.

The holder of a water right in an area in which the
competition for water is keen needs to be constantly on
guard to protect his right against infringement or loss.
It is said that “Eternal vigilance is the price of a good
water right.”

The water right may be protected by court proceedings
against unlawful acts that infringe the right, just as any
other right of property may be so protected.

The protection that the law affords the water right re-
lates to acts that cause material or substantial injury to
the holder of the right. It does not extend to minor inter-
ruptions or interferences with the flow of water in the
stream that do no real damage.

Acts that infringe the right may consist of unlawful
upstream diversions. These diversions may prevent the
full quantity of water to which the user is entitled from
reaching his headgate or point of diversion, thus inter-
fering with his use of the water. Or they may deprive him
of the water at the times he is entitled to receive it. In
either case the value of the water in producing crops may
be impaired, perhaps seriously.

Other acts that infringe the right may be upstream
operations that result in polluting the water, or in dete-
riorating its quality to such an extent as to render the
water unfit for proper use downstream. The holder of
the water right is entitled to receive the water in such
state of purity as is necessary for the purposes to which
his right applies.

Still other acts of infringement may consist of unlawful
interferences with one’s diversion of water or with the
operation of his irrigation works.

(11]

The water right isa
property right. It

is a valuable right.
And it is real estate.

Courts protect
the water right

The right may be
infringed if ...

someone unlawfully
diverts water
upstream

or pollutes the
water

or interferes with
diversion or
irrigation works



No one has a right
to waste water

or use it in
unreasonable ways

regardless of the
kind of water right

‘The holder of the water right is entitled to damages
for past unlawful acts that have caused him substantial
injury. And if future injury is threatened, he may be pro-
tected by the issuance of a court decree of injunction com-
manding the offending party to refrain from performing
those acts.

Water rights are limited to
REASONABLE BENEFICIAL USE

It has long been the law in California that the use of
water by an appropriator must not only be beneficial, but
also reasonable in relation to the rights of other appro-
priators and of riparian owners. The riparian owner has
long been held to a reasonable beneficial use of water as
against the owners of other lands riparian to the same
stream; but as against appropriators, the riparian owner,
prior to 1928, was not limited by any measure of reason-
ableness in his use of the water.

In 1928 the California voters adopted an amendment
to the State Constitution (art. XIV, sec. 3) relating to
water rights and uses of water. The amendment provides
that water rights in watercourses are limited to the quan-
tities of water reasonably required for the beneficial uses
to which the rights relate. Such rights do not include (1)
waste of water or (2) unreasonable use or (3) unreasonable
methods of use or (4) unreasonable methods of diversion
of water. As a result of this amendment, riparian owners
are now held to the same standards of use in relation to
appropriators as those imposed upon appropriators in
relation to riparian owners. This does not mean that
riparian and appropriative rights are wholly equal in
status. As noted hereinafter under “Conflicts of water
rights in watercourses,” in conflicts between appropriative
and riparian rights, certain appropriative rights may be
superior to certain riparian rights, and vice versa.

The California Supreme Court has held that the decla-
rations in the amendment are not confined to water rights
in watercourses (Peabody v. Vallejo, 2 Cal. (2d) 351, 872,
383, 40 Pac. (2d) 486 (1935)). They apply to all uses of
water of all natural water supplies to which water rights
attach.

The Supreme Court, in interpreting the amendment,
has adopted the term reasonable beneficial use as express-
ing the restricting of water rights to uses of water that
are both beneficial in themselves and reasonable in rela-
tion to other rights that attach to the same water supply.

The purpose of use, such as irrigation or domestic, as
distinguished from the handling of water, to which the
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sndment was directed, is discussed under the several

nds of water rights.

Wéfer rights in SURFACE WATERCOURSES

Acquiring and Holding .

The riparian right is acquired by acquiring title to the
riparian land.

So far as a tract of riparvian land that is now in private
ownership is concerned, its viparian vight originally ac-
crued or came into being ac the time title 1o the tract
pussed from the government to private ownership. The
government granted the viparian Tand to the patentee
according to the California State law, the patentee thereby
became possessed of a riparian right. "Therefore his title to
the vipavian land includes the title to the viparian right
that relates to that land.

The patentee of the land was not required to file a
claim to the ripavian right in any federal, state, or county
office either before or after beginning use of the water.
Nor is it necessary that any of his successors in title shall
doso.

The riparian right is said to be “part and parcel of the
riparian land.” When the land is sold, the riparian right
passes as a part of the conveyance unless the deed declares
to the contrary. Other exceptions are noted below under
“Severance” (pp. 19-23.)

The riparian right is held by holding the land. It is
not based upon use of the water and is not lost solely- by
disuse. So long as loss of the riparian right by prescription
is not threatened, the landowner need not make use of
the water nor perform other acts in order to hold his
riparian right.

Utilizing

Riparian waters. Waters to which riparian rights apply
are only those of natural sources, chiefly watercourses.

Riparian rights in a watercourse extend to its tribu-
taries that enter the stream above or at the riparian land.
This includes tributary spring waters. Riparian rights
in the waters of a slough connected with a river apply
also to the waters of that river during the times water is
flowing from the river into the slough.

Lakes and ponds are included within riparian waters,
regardless of whether they are parts of stream systems or
have no visible or known connections with surface
streams.

Riparian rights in a stream attach to the underflow
as well as to the surface flow.
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Riparian rights attach to navigable as well as to non-
navigable waters. The exercise of the riparian right in a
navigable stream, however, is subject to the exercise of
the public right of navigation. That is, if a proposed
diversion of water by a riparian owner interferes with the
use of the stream for navigation at a time the public
wishes to use it for that purpose, the navigation right takes
precedence.

Certain watcers are not available for the use of riparian
owners as part of their riparian rights. ‘T'hese are chiefly
as follows:

Ripariin vights do not apply to waters lowing in arti-
ficial watercourses, such as canals and other conduits
constructed for the purpose of conveying water. However,
in determining whether riparian rights exist, there are
exceptional civcumstances under which a watercourse that
was originally made artificially will be treated by the
courts as though it were a natural watercourse, This has
been done in cases in which, for a greac length of vime,
interested parties have utilized and looked upon an arti-
ficial channel as a natural channel and the owners of
bordering lands have come to depend upon it as such.

Nor do riparian rights attach to artificial flows of water
carried in natural watercourses. These include appro-
priated waters that are purposely commingled with nat-
ural flows for the purpose of carrying the appropriated
waters from one point on the channel to another.

The return flow from foreign waters is not part of the
flow of a stream to which riparian rights attach. Foreign
waters released into a stream with no intent to recapture
them are subject to appropriation in the order of priority,
and if such waters are not already appropriated by some-
one else and the riparian owner wishes to use them, he
must appropriate them.

Riparian lands. To be riparian to a particular water-
course and entitled to riparian rights in it, a tract of land
must meet these requirements:

1. The tract must be contiguous to or border the stream
and thus give the owner access to the stream waters.

The length of actual frontage on the stream is not mate-
rial. For example, the entire area of a square 40-acre tract
is considered to be contiguous to a stream even though
the contact with the stream is only 200 feet or so at one
corner.

2. The tract must be the smallest tract held in any
single ownership in the chain of title leading to the pres-
ent owner.
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This means that the area of land that has riparian
status may be reduced by successive conveyances, in which
portions of the land away from the stream are sold to
other parties without reserving riparian rights in the
severed parcels. But the area that is riparian can never
be increased.

3. The tract must lie within the watershed of the stream.

A grant from the government may have included land
bordering a stream in watershed A and extending across
the divide into watershed B. The portion of the tract in
watershed B is not riparian to the stream in watershed A.

Land situated in a delta formation at the mouth of a
stream that is adjacent to the stream, but that slopes away
from its banks, is not considered as being outside of the
watershed, Tt is considered riparian to the stream. -

Land contiguous to a stream and within the limits of a
municipality is entitled to riparian rights to the same
extent as though it were outside the municipality. If the
municipality owns such land, it has the same rights with
respect to it as any individual would have. But a city,
simply because it lies upon a stream or owns land con-
tiguous to the stream, has no right to take water from
the stream for the use of its inhabitants who live on non-
riparian land within the city.

Place of use. The water of the stream in which riparian
rights are claimed must be used on or in connection with
the riparian land only.

The landowner’s riparian right does not entitle him
to take the water away for use on nonriparian land. Nor
does it entitle him to let someone else do it. If he grants
his riparian right to another party he simply waives his
own right to object to his grantee’s diversion. The effect
of such a grant is stated under “Severance” (pp. 19-22).

Diversion. The riparian owner may divert the water
from the stream at any convenient point on his riparian
land.

The quantity of water to which the riparian owner is
entitled may likewise be diverted by him at some point
upstream from his riparian land under the following con-
ditions only:

1. The quantity which the riparian owner has the right
to take from the stream on his land may be diverted up-
stream only during such periods of time as the water
would reach his land under natural conditions. That is,
if the water would be lost by seepage and evaporation
before reaching his land, the riparian owner has no right
to go above the place of loss and make his diversion there.

2. Owners of riparian land lying between his proposed
point of diversion and his own riparian land are not
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deprived of water reasonably required for their interven-
ing land.

3. The necessary easements or rights of way for his head-
gate and canal arc obtained.

The water may be diverted either by gravity or by
pumping from the stream. In general, any method of
diversion may be used that results in getting the water
from the stream onto the land without causing injury
to other landowners or holders of water rights in the
stream, and that is reasonable under all of the circum-
stances.

Riparian proprietors may agree among themselves that
their several diversions of water from the stream shall
be made in rotation. And in contests between riparian
owners, the courts are authorized to impose plans of rota-
tion upon the parties whether or not they consent, if
Fhis will be generally beneficial and will not substantially
injure any of them, nor impair other water rights in the
stream,

Return of water. The portion of the water diverted by
the riparian owner that is not consumed must be returned
to the stream for the use of holders of rights downstream.

The general rule is that the water must be returned to
the stream at or above the lower boundary of the riparian
land. However, if the holders of rights downstream who
wish to use the returned water are located some distance
below the riparian land on which the water has been used,
the water may be returned at any point above their places
of diversion.

) Purpose of use. The water may be put to any use on or
in connection with the riparian land that is beneficial.

Irrigation, domestic use, watering of livestock, manu-
facturing, development of power, and recreational uses
are all proper riparian uses of water.

The riparian rights of land contiguous to a natural
lake may include the right to have the water level in the
lake maintained at its natural elevation. This is the case
where the value of the riparian land depends upon the
maintenance of the lake level at that approximate eleva-
tion for recreational or other purposes.

Irrigation of land is a beneficial use and within the
riparian right not only when the irrigated land is planted
to cultivated crops, but also when it is in native grasses
only.

Method of use. Any method of applying irrigation
water that is reasonable under all of the circumstances,
and that does not result in unnecessary waste of water
or in injury to land (erosion, waterlogging, and so on),
may be employed. This may be an artificial method, such
as ditches or pipes. Or it may be simply natural overflow

[16]

from the stream, the excess water draining back into the
stream as the {lood subsides.

Preferences in use. Uses of water under the riparian
right are divided into two classes: (1) Natural or ordinary
uses, and (2) artificial or extraordinary uses.

Natural uses ol water are those necessary to maintain
the lives of the occupants of the riparian land. These
comprise drinking, other household uses, and the water-
ing of domestic animals necessary for the sustenance of
the farm family.

Artificial uses of water are commercial or business uses.
These include irrigation, the watering of large herds of
livestock, manufacturing, and development of power.

The natural uses of water are preferred uses. The pref-
erences may be exercised in two ways: -

1. The riparian owner may take from the stream all th
water that he needs for these purposes of sustaining hu-
man life on his farm. If the flow of the stream is only
enough to supply his requirements, it is not necessary
that he share the flow with downstream owners who may
want it themselves for their own natural requirements.

2. When the supply of water in the stream is not enough
to supply the requirements of all riparian owners for
both natural and artificial purposes, the natural uses have
the preference to the full extent of their water require-
ments. The excess water, if any, is prorated among the
riparian owners for the partial satisfaction of their several
requirements for irrigation and other artificial purposes.

The preference in favor of natural uses of water must
be exercised in a reasonable manner. It applies only to
the quantity of water that the preferred user actually
needs, and it does not entitle him to waste any of the
water.

Relative rights of riparian owners. The riparian irri-
gation water right is a relative, not an absolute right.
The extent of each individual right is determined by
considering all riparian rights in the stream.

For irrigation and other so-called artificial purposes,
each riparian owner is entitled to make a reasonable use
of the water of the stream on his riparian land. The ques-
tion as to whether a particular riparian owner’s use of the
water is reasonable is determined by considering the rea-
sonable water requirements of all of the lands that are
riparian to the stream.

No riparian owner has priority over any other riparian
owner simply because he used the water first. So long as
one’s riparian right is intact, he may begin use of the
water at his pleasure, and may successfully demand his
equitable share of the water even though other riparian
owners may have been using it for a long time.
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Apportionment of water. If the flow of the stream is
not enough to supply the wants of all ripavian proprictors
for irrigation or other artificial purposes, cach is entitled
to a fair share of the available supply. The courts have
power to apportion among the ripavian proprictors the
water to which they are collectively entitled.

There is no set formula for decreeing an apportion-
ment of water wmong viparian owuers, Matters that ave
taken into consideration include the quantity of water
available: the extent of fvrigable land of cach proprictor:
the character of the soil; the practicability and cost of
irvigating the Tands: and the uses to he made of the water.

As viparian vights ave velative with vespect to eacli other,
an apportionment based upon proportions of the stream
flow is more consistent with the nature of the riparian
right than is the assignment to each rviparian proprietor
of a specific quantity ol water.

An apportionment of the water is based upon the cir-
cumstances that prevail at the time the apportionment
is made. It is subject to modification whenever the condi-
tions change sufficiently to justify a new or modified ap-
portionment.

Appropriation of water by riparian owner. In Ca'li-
fornia, an owner of riparian land may make an appropria-
tion of water of the stream to which his land is contiguous,
for use in irrigating that land, without forfeiting or im-
pairing his riparian right in any way.

Under some circumstances he may find it advantageous
to exercise his riparian rather than his appropriative
right. This might occur, for example, if the appropriative
right had been acquired after most of the riparian Ia{\ds
had passed into private ownership and if the irrigation
demands of other riparian owners were considerable. On
the other hand, an appropriation of winter flood flow
for storage might provide the riparian landowner with
water late in the season after the normal flow had become
too low to be of material use.

In controveries with other parties who claim water
rights in a stream, one who possesses both riparian and
appropriative rights in that stream with respect to th‘e
same tract of land may rely upon either or both of his
water rights. It is important to note that such duplica-
tion of kinds of water rights does not necessarily result
in giving the riparian owner the sum of the quantities
of water claimed under each of his rights. The maximum
quantity of water that may be successfully claimed under
any water right, or any combination of rights, cannot
exceed the quantity required for reasonable beneficial use
in connection with the riparian owner’s land.
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Severance

Although the riparian right is “part and parcel” of the
riparian land, it is not an inseparable part of the land.

There are ways in which the riparian right may be
separated or severed from the land. There are also condi-
tions under which the severance may be prevented and
the right preserved in the land.

Severance of the right from the land under some cir-
cumstances may involve a total uncompensated loss to
the landowner. In other cases he may receive something
in consideration for voluntarily agreeing to surrender the
right. If his right is condemned for public use, he receives
compensation for being deprived of the right,

Severinee ol the vipavian vight from the land, then,
auy meat i totad loss o the landowner, or it may miein
only a partial loss to him, or it may mean no loss at all in
terms of money value of the right. Because it more accu-
rately expresses the whole group of features relating to
separation of the riparian right from the riparian land,
severance of the right is being used in the heading of
this topic rather than loss of the right.

Under cach of the following subtopics, the principles
relating to the severance of the riparian right from the
land and to the preservation of the right and prevention
of severance are considered together.

Prescription. The riparian right may be severed from
the land and lost to the landowner by adverse use on the
part of another party under the circumstances necessary
to vest in the adverse party a prescriptive right. This is
called losing the riparian right, or a part of it, by pre-
scription.

In most cases it is necessary that the adverse use be
made upstream from the riparian owner’s land or place
of diversion. This is because downstream use of water is
seldom adverse to the rights above.

To result in loss of the right it is necessary, among other
things, that the adverse use be made for a period of 5
consecutive years and that the riparian owner as a result
be deprived of the use of the water or of the possibility

of its use throughout that period.

The riparian owner, before the expiration of the 5-
year prescriptive period, must take measures to protect
his right if its threatened loss is to be averted. Effective
measures include actual physical interruptions of the ad-
verse diversion and use. They also include the filing of
suit to stop the adverse use. Such a lawsuit need not be
concluded before the end of the prescriptive period, but
to be effective, it must be prosecuted to successful con-
clusion. Any of these protective measures, if successful,
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prevents the loss of the riparian right so far as that par-
ticular adverse use is concerned.

A riparian owner who is not making use of the water,
but whose riparian right is threatened with loss by pre-
scription, may obtain from the court a judgment and
decree protecting his unused right. This is called a declara-
tory judgment or declaratory decree. It must be applied
for prior to the expiration of the 5-year period of limi-
tation.

The declaratory decree defines the right of the riparian
owner; enjoins the adverse user from making use of the
water to which the riparian owner is entitled during such
times as the latter rightfully requires it; and enjoins the
adverse party from asserting an adverse right, regardless
of whether the riparian owner chooses to use the water
or to refrain from using it. This not only prevents that
particular adverse use from ripening into a prescriptive
right, but also prevents the party against whom the injunc-
tion is directed from obtaining, in the future, a prescrip-
tive right against the riparian owner with respect to the
same water right.

Severance of contact of land with stream. A particular
area of land that is part of a single tract of riparian land
may lose contact with the stream channel in various ways.
Loss of contact with the stream may involve loss of
riparian rights. However, such loss of riparian rights may
be prevented under certain circumstances.

The ways in which contact of land and stream may be
severed and riparian rights as a result separated from
the land, and the circumstances under which the rights
may be preserved in the land notwithstanding the sever-
ance of contact, are chiefly as follows:

1. In the subdivision of a tract of riparian land, parcels
lying along the stream may be sold to certain parties
and parcels back from the stream to other parties. These
back parcels therefore are no longer contiguous to the
stream. Ordinarily, if the deeds conveying these parcels
thus detached from the stream make no mention of water
rights or uses of water, their riparian rights are lost by
reason of the sale.

If the riparian right of a parcel detached from the
stream is once lost, it can never be regained. This is the
case even if the owner of the riparian land lying between
that detached parcel and the stream should buy that par-
cel and thus make it again part of one ownership in con-
tact with the stream.

There are ways in which the riparian rights of detached
parcels of a subdivided riparian tract may be preserved.

The riparian rights of detached parcels may be pre-
served by showing that the parties to the transfer of the
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land intended that the parcels should continue to have
riparian rights. Such a showing is most satisfactorily made
where the intention is expressed in specific terms in the
deed of conveyance. But if the deed is silent on this mat-
ter, the intention still may be implied by the circum-
stances. Such circumstances may be the existence and
prior use of irrigation ditches leading from the stream to
the detached parcel, and the actual watering of that area
of land.

Preservation of riparian rights in detached parcels has
been effected by employing a mutual irrigation company
for serving water to the subdivided lands as a part of the
whole plan of development. The first step in one such
case was the transfer of the riparian rights of the entire
tract to the company in exchange for the shares of its
capital stock. Purchasers of the various parcels of sub-
divided land then received shares of the mutual company
stock in proportion to their acreage. The riparian rights
remained with the land, whether bordering the stream
or detached from it, regardless of the formal transfer of
rights to the mutual company. And the irrigation com-
pany acted as the agent of the landowners in serving water
to their lands.

2. The riparian rights of a tract of riparian land owned
in common by several parties may be divided among them
by a court decree that partitions the land among the sev-
eral owners.

The decree may provide specifically that the riparian
rights shall be preserved in all of the subdivided parcels.
Or it may expressly provide for preserving the right in
certain parcels and for not preserving it in others, or may
allocate limited riparian rights to certain parcels.

If the decree of partition says nothing about water
rights, riparian rights are preserved in all of the sub-
divided parcels, including those severed from contact with
the stream.

3. The channels of streams sometimes shift as the result
of floods. In the case of a gradual change, the legal bound-
ary of riparian land bounded by the channel changes with
the channel itself. If the change is sudden and violent,
the legal boundary of the land remains where it was prior
to the change. A sudden, violent change is called avulsion.

After a sudden change in the stream channel, the
riparian owner may restore the stream to its original chan-
nel under certain conditions. These conditions are that
the restoration be made within a reasonable time, and
that it be made without trespassing on the lands of other
persons. If this is done, the original boundary of the land
and the status of its riparian rights are preserved.
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If the restoration of the stream to its original channel
is not made under those conditions, land severed from
contact with the stream by avulsion loses its riparian
rights.

Grant of contiguous land without water right. An
owner of riparian land may sell the land without the
riparian right. This may be ellected by a deed that con-
veys the land but contains a clause reserving the riparian
right from the conveyance.

In this way a riparian owner may sell part of his land
bordering the stream on 2 dry-land basis, and at the same
time reserve the entire water right for his own use on
the portion of the land that he retains.

Grant of riparian right. The riparian owner may grant
his riparian right to another person who proposes to di-
vert the water to nonriparian land.

Such a grant is not made in the exercise of a riparian
right. Nor is it really a transfer of the riparian right to
nonriparian land.

The riparian owner himself is not entitled to take the
water away to nonriparian land; and he cannot authorize
another person to do what he himself has no right to do.
But he can lawfully contract with another party that he
will make no objection to the acts of that party in divert-
ing water from the stream to nonriparian land.

The only effect of the grant of a riparian right to one
who wishes to take the water to nonriparian land, then,
is to waive the right of the grantor to object to the diver-
sion by the grantee. The contract is binding not only
upon the parties, but upon their successors in interest
as well.

The grant of a riparian right to another person for
use on nonriparian land is not binding upon the other
riparian owners on the stream, unless of course they con-
sent to it. If one riparian owner chooses to make no use
of the water, the others are entitled to use his share if
they need it. Notwithstanding his grant, the grantee of
the riparian right will not be allowed to divert the water
to nonriparian land if the other riparian owners need the
water on their own riparian lands.

The grant of a riparian right does not effect a com-
plete severance of the right from the land. The riparian
owner has contracted to refrain from asserting his right
against his grantee. But the right still exists with respect
to the other riparian owners. As against them, the right
may be exercised whenever the nonriparian grantee is
not using the water.

Condemnation. The riparian right may be condemned
for public use under the laws relating to eminent domain.

The landowner whose right is taken from him by emi-
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nent-domain proceedings is entitled to just compensation
fgr the taking away of his property. This is his constitu-
tional right.

Forfeiture not applicable. The Water Code provides
for the forfeiture of certain water rights for failure to use
the water for the purpose for which it was appropriated
or adjudicated for a specified period of years (sec. 1241)
This does not apply to riparian rights. '

Riparian rights are not lost solely by reason of nonuse
ol the water.

The Appropriative Right

Acquiring

.By following the Water Code procedure. A person who
wxs.hes to appropriate water out of a watercourse is re-
quired to follow the detailed procedure set out in the
Water Code (sccs. 1200 to 1677).

1. The first step is to file, with the Water Rights Board
at Sacramento, an application for a permit to make thei
appropriation.

The application is made on forms furnished by the
Board. It must give details of the proposed undertaking
including nature and amount of use of the water, locai
tion and description of works, place of diversion, place
qf use, and times of beginning and completing construc-
tion and _applying the water to the proposed use. Special
information is required with respect to agricultural and
9ther named uses of the water, and to storage features
if storage is intended. The applicant must show that he
has the necessary rights of way from the stream to his land
or at least a reasonable prospect of obtaining them (Cali
Administrative Code, title 23, art. 16). Appropriate maps
and drawings are a part of the application.

Fees to be paid upon applications are prescribed by

the Water Code (secs. 1525 to 1533).
) 2. A notice of the application, summarizing its features
is prepared by the Board. If the application is for mort;
than 3 cubic feet per second or for more than 200 acre-
feet‘ per annum of storage, the applicant must cause the
notice to be published, at his own expense. If the applica-
tion is .for less than those quantities of water, copies of
the notice must be mailed by the Board to interested local
parties, and copies must be posted by the applicant in at
least two Fonspicuous places in the locality.

3. A written protest against approval of the application
may .be filed by any person interested. The Board holds a
hearing upon a protested application. The Board may

hold‘ a hearing upon an unprotested application also,
but it is not required to do so.
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4. The Board acts upon the application. It may grant
the application; but, if the application is protested, qnly
after a hearing. Or, after a hearing, the Board may reject
the application. o )

Any person interested in the application who objects
to the final action of the Board may file suit in the su-
perior court to inquire into the validity of the Board’s
action. ‘ .

5. Upon approval of an action the Board issues a permit
to the applicant. '

The permit specifies the conditions under which thF
quantity of water authorized by the Board may be di-
verted and uscd. Tt specifies periods of time for beginning
construction of work, for completing construction work,
and for applying the water to the proposed beneficial use.
These periods may be extended by the Board upon a
showing of good cause for delay.

If the permittee fails to carry out the terms of the per-
mit, the Board may revoke the permit after a hearing.
The permittee may file suit in the superior court to in-
quire into the validity of the Board’s order.

Fees due upon the issuance of permits are specified by
the Water Code (secs. 1540 to 1545). )

6. Upon completion of a project the permittee reports
the fact to the Board, which makes an inspection to deter-
mine whether the authorized work has been performed
satisfactorily. .

If the Board’s determination is favorable, a license is
issued to the permittee. This confirms his right to divert
such quantity of water as he has applied to beneficial use.

If the determination is unfavorable to the permittee,
the Board may revoke the permit. The permittee may file
suit in the superior court to inquire into the validity of
the Board’s order.

A license that is not being put to proper use may be
revoked by the Board. The licensee may bring a court
action to inquire into the validity of the Board’s order.

A copy of each license and revocation of license is filed
by the Board with the county recorder of each county
in which the points of diversion and places of use of the
water are situated. . .

7. 1f the appropriation is completed in conformity with
the provisions of the Water Code and with the Board’s
rules and regulations, the priority of the right is repre-
sented by the date of filing the application with the Board
(Water Code, sec. 1450).

The Water Code procedure is exclusive. The pro-
cedure contained in the Water Code for appropriating
water from a watercourse is exclusive. There is no other
method by which such an appropriation may be made.
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As noted later (pp. 43—45), this procedure does not apply
to percolating ground water.

Prior to the adoption of the California Civil Code in
1872, no method of appropriating water had been pre-
scribed by the Legislature. An intending appropriator
simply diverted the water from the stream and applied

it to a beneficial use on or in connection with certain
land.

The Civil Code in 1872 provided a formal procedure
for appropriating water. The intending appropriator
posted a notice at the proposed point of diversion, filed
a copy with the county recorder and began construction
within prescribed periods, carried out the construction
work diligently, and applied the water to beneficial use.
He obtained certain advantages by following the Civil
Code procedure, but was not required to do so. He could”
still appropriate water lawfully by diversion and use, with-
out following the statute.

The Water Commission Act, which became effective
December 19, 1914, contained the procedure now codi-
fied in the Water Code. As of that date, previous methods
of appropriation of water of watercourses were super-
seded by the present statutory method.

Restrictions in acquiring the right. The permit to ap-
propriate water relates to unappropriated water only.

The Board in issuing a permit may impose conditions
aimed at the best development, conservation, and utiliza-
tion of the water. If in the judgment of the Board a pro-
posed appropriation would conflict with the public inter-
est, the application must be rejected. As indicated earlier,
rejection of applications and the imposition of restric-
tions are subject to court inquiry into their validity.

Preferences in acquiring the right. The Water Code
declares the established policy of the State to be that
the use of water for domestic purposes is the highest use
of water and that the next highest use is for irrigation
(sec. 106). The Board is directed to be guided by this
policy in acting upon applications to appropriate water
(sec. 1254). In acting upon applications to appropriate
water, the Board must consider the relative benefit to be

derived from all beneficial uses of the water concerned
(sec. 1257).

If two or more conflicting applications for different
purposes are pending at the same time, the first prefer-
ence would be given to domestic use and the second to
irrigation. Or in issuing a permit for a nonpreferred use
of water, a condition may be inserted to the effect that
the right shall not interfere with future appropriations
for preferred uses.
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