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Dear Commissioners 
 
Additional submission to Review of Australia’s Cons umer Policy Framework  
 
Consumer Act ion Law Cent re (Consumer Action ) we lcomes the opportuni t y to pro v ide 
th is addit iona l submission to the Product i v i t y Commission’s (the Commission ) Review 
of Australia’s Consumer Policy Framework (the Review ).   
 
Consumer Act ion has cont r ibuted to and endorsed the joint consumer submission to the 
Review’s Dra f t Repor t, and has a l so cont r ibuted to and endorsed the submission f rom 
par t ic ipants o f the Nat iona l Consumers’ Roundtab le on Energy.  In addit ion to the 
comments that were made in those submissions, we wou ld l ike to comment on fou r 
addit iona l issues that re la te to our comments f rom the Pub l ic Hear ing of 11 Februa r y 
2008: 

• Consumer protect ion in the home bui lding sector;  
• Regu la to rs’ abi l i t y to obtain refunds on behal f  o f consumers; 
• Cy pres orders; and 
• A genera l p ro v is ion rel a t ing to unfai r p ract ices. 

 
Consumer protection in home building sector  
 
We st rong l y suppor t  the Commission’s dr a f t  recommendation 5.5 re la t ing to 
improvements in consumer protect ion in the home bui lding sector.  The Commission has 
asked fo r fu r ther in format ion about consumer experiences in the home bui lding secto r.  
At tached to this submiss ion is a case study out l ining the experience of a c l ient o f 
Consumer Act ion who pursued a home bui lding compla int against a registered bui lder.  
The case study high l i ghts pa r t icu la r p rob l ems with both the a l t ernat i ve dispute 
reso lu t ion mechanisms re la t ing to home bui lding as we l l  as the compu lso r y bui lders’ 
war rant y insurance scheme. 
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Dispute resolution 
 
We we lcome the Commiss ion’s proposa l fo r  guaranteed access f or consumers to 
a l te rnat i ve dispute reso lu t ion schemes in re la t ion to bui lding and renovat ion.  
However, simp l y pro v iding access wi l l  not address consumer prob lems.  In addit ion to 
prov iding access, i t must be ensured that  a l te rnat i ve dispute reso lu t ion (ADR) 
procedures that exis t  a re adequate and that bui lders pa r t ic ipate in them.  The 
experience of Victo r ian consumers is i l l us t ra t i ve in this regard. 
 
In Victo r ia, consumers with a comp la int about a bui lder can compl a in to Bui lding 
Advice and Conci l ia t ion Ser v ice Victor ia (BACV ), which is managed joint l y by 
Consumer A f f a i r s Victor ia and the Bui lding Commission.  The problem with dispute 
reso lu t ion at BACV, as demonst ra ted by the case study, is that builders do not ha ve 
any incenti ve to reso l ve cases on a conci l ia ted basis.  This is especia l l y  the case 
fo r bui lders who have l i t t le concern fo r thei r reputa t ion.   Fu r thermore, the BACV 
has no capaci t y to enforce an outcome. 
 
We welcome the Commiss ion’s proposa l tha t  there shou ld be greater scope to de-
regis ter bui lders who do not meet per fo rmance standards.  We be l ieve this cou ld be 
expanded, so tha t there is scope fo r de- regist ra t ion or discip l i nar y act ions fo r 
bui lders who do not par t ic ipate in a l te rnat i v e dispute reso lu t ion procedures in good 
f a i th.  On l y i f  there is such an incenti ve to par t ic ipate in conci l i a to r y processes 
wi l l  bui lders actua l l y  a t tempt to reso l v e disputes in the low-cos t a l te rnat i ve 
dispute reso lu t ion envi ronment.  Another mechanism that has been ef fect i ve in other 
indust r y based ADR schemes is to cha rge members sub ject o f a comp la int on an 
esca la t ing sca le, thus c reat ing incenti ve fo r ea r l y reso lu t ion.   
 
I f a comp la int is unab l e to be conci l ia ted by the BACV, a consumer has a r ight to make 
a comp la int to the Victor ian Ci v i l  and Adminis t ra t i ve Tr ibuna l (VCAT), either th rough 
the Domestic Bui lding L is t o r the Civ i l  L is t.  Usua l l y, as in the case study examp le 
(at tached), VCAT wi l l  a t tempt to mediate an outcome before any fo r mal hear ing.  Fo r 
s imi la r reasons to those out l ined above, our experience is that bui lders a re unwi l l ing 
to mediate outcomes through this process.  Indeed, i t is our v iew that the mediat ion 
requi rement mere l y c reates another ‘hoop’ th r ough which a consumer must jump before 
they can have thei r complaint considered subs tant i ve l y.   
 
Fu r ther, whi l s t VCAT is theoret ica l l y a cost  f ree ju r isdic t ion, the comp lex natu re o f 
bui lding disputes has resu l ted in the inc reasing forma l i t y in the bui lding l i s t a t VCAT, 
such that: 

• lega l representat ion is the ru le not the exception; 
• high l y exper t and technica l evidence is requi red; and 
• costs orders a re not uncommon. 

 
Each of these featu res render the VCAT increasing l y ‘cour t - l ike’ wi th the resu l t ant 
disincenti ves ( f inancial  and psycho logica l) to consumers pursuing l egit imate c la ims. 
 
Home building warranty insurance 
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We st rong l y agree with the Commission’s comments that, though a cost to them, home 
bui lding war rant y insur ance of fe rs l i t t le protect ion fo r consumers.  In Victo r ia, home 
bui lding war rant y insur ance is a ‘ las t resor t ’ scheme of insurance, whereby cover is 
on l y a vai l ab le i f  the bui lder is dead, inso l vent o r has disappeared.  This has a 
number o f impacts.  Fi r s t, cover is not a vai l ab le fo r more common prob lems, such as 
non-comp let ion or poor qua l i t y work.  This means tha t a consumer must pursue a 
c la im th rough VCAT befo re any r ights agains t the insurer acc rues.  Indeed, even i f 
they a re success fu l at VCAT, they must take fu r ther act ion to wind up a company in 
order to demonst ra te ‘inso l vency’ in accordance with the po l ic y wordings.  As the case 
s tudy demonst ra tes, this p rocess can cost consumers many thousands of do l l a r s in 
lega l costs.  Such lega l costs a re not recoverab le f rom the insurer.  As such, many 
consumers do not pursue the insurer as i t is uneconomica l to do so. 
 
We note that the Tasmanian Government has recent l y abo l ished i ts compu lso r y 
bui lders’ war rant y scheme.  Whi le we do think that consumers shou ld be protected 
when bui lding works are defect i ve or not completed, we do not think they shou ld be 
fo rced to pay fo r an insu rance po l ic y that o f fe rs them no protect ion. 
 
We be l ieve that the compu l so r y bui lders’ war r ant y schemes shou ld be reviewed by an 
independent reviewer with the aim of making them operate ef f ic ient l y and in the 
interests o f consumers.  We are aware of some work being under taken by some sta te 
governments in con junct ion with indust r y to deve lop a home bui lding war rant y 
insu rers’ code of p ract ice.1  Despi te this work, we be l ieve the prob lems with the 
cur rent s t ructu re of home bui lding war ranty insu rance schemes a re signi f icant l y 
ser ious fo r the enti re sys tem to be reviewed as a mat ter o f u rgency. 
 
Regulators’ ability to obtain refunds on behalf of consumers 
 
We continue to be concerned about the inabi l i t y o f regu la to rs such as the Aust ra l i an 
Consumer and Competit ion Commission (ACCC) and the Aust ra l ian Secur i t ies and 
Investments Commission (ASIC) to obtain refunds fo r consumers a f f ected by breaches 
of consumer protect ion laws outside representat i ve act ion that names a l l  a f fected 
consumers.   
 
Refunds fo r consumers are an appropr ia te remedy fo r b reach of consumer protect ion 
l aws where there are a la rge number o f consumers a f fected and the loss to each is 
re la t i ve l y sma l l .  In an inc reasing l y nat ional  economy where goods and ser v ices a re 
mass -marketed, i t is becoming more common for a business to be found to be invo l ved in 
wrongdoing yet being able to retain pro f i t s obta ined due to that wrongdoing.  The cases 
of Medibank Private Ltd v Cassidy2 and ACCC v Danoz Direct3 demonst ra te that the ACCC 
is cur rent l y unab le to issue representat i v e proceedings on behal f  o f consumers, 
without naming ever y af fected consumer in the proceeding. 

                                                 
1 Victorian Government Response Progress Report, Housing Regulation in Victoria: Building Better 
Outcomes, Victorian Competition and Efficiency Commission, September 2007. 
2 (2002) 124 FCR 40. 
3 [2003] FCA 1580 (287 August 2003). 
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We st rong l y we lcome the Commission’s recommendation that the new nat iona l gener ic 
consumer law shou ld give consumer regu la t ors the capaci t y to seek imposi t ion o f 
ci v i l  pecunia r y pena l t ies, inc luding the recover y o f p ro f i t s f rom i l lega l conduct.  
However, i t is our v iew that wherever p ract ica l consumers shou ld be ab le to recover 
moneys out l a yed a resu l t o f un lawfu l t rade pract ices on the par t o f the t rader.  In 
many ci rcumstances, whi le they ha ve su f fe red quanti f iab le and signi f icant losses 
indi v idua l consumers a re not ab le to ini t iate lega l p roceedings to recover thei r 
l osses (due to the cos t o f lega l representat ion, and the fact that f requent l y the 
amount o f ha rm su f fe red by consumers as indi v idua l s wi l l  be too smal l  to war rant 
lega l p roceedings).   
 
C lass act ion proceedings in thei r cur rent form do l i t t le to assis t  many indi v idua l 
consumers.  Even where sma l l  consumers can j o in c lass act ion proceedings to recover 
l osses, thei r abi l i t y to do so wi l l  o f ten depend upon the commercia l  decis ions o f 
l i t igat ion funders.  Due to the signi f icant cos t r isks invo l ved, independent consumer 
lega l ser v ices l ike Consumer Act ion cannot easi l y l aunch representa t i ve proceedings 
on beha l f  o f consumers at l a rge. 
 
We recommend that new nat iona l consumer law enab le consumer regu la to rs to obtain 
re funds on beha l f  o f consumers f rom businesses that ha ve breached the law.  F rank 
Zumbo, in an a r t ic le rel a t ing to sma l l -business recover y o f loss, has suggested tha t 
cour ts shou ld be empowered to make ‘c lass compensat ion orders’, where the regu la to r 
has succeeded in prov ing a breach o f the Trade Practices Act 1974 (Vic) (TPA).4  Such 
orders wou ld enab le thi rd pa r t ies (such as consumers or sma l l  business) to present a 
c la im to a cour t appointed assessor wi thin a speci f ied period of t ime.  We be l ieve this 
proposa l shou ld be considered fu r ther as a way o f faci l i t a t ing consumer refunds.5 
 
I t is recognised that in some instances i t wi l l  be possib le to quant i f y consumer loss 
genera l l y but impossible to indiv idua l ise that loss to pa r t icu la r consumers.  In this 
ci rcumstance there may be more appropr ia te mechanisms than simp l y di rect ing funds to 
conso l idated revenue.  This is discussed fu r t her be low.  
 
Cy pres orders 
 
Even with ef fect i ve powers fo r regu la to rs to seek refunds, in some cases i t may be 
di f f icu l t  to identi f y consumers who have su f fe red loss, or the losses o f each 
indi v idua l may be too sma l l  to jus t i f y the adminis t ra t i ve cost in de l i ver ing the 
re fund. It is never the l ess undesi rab le that the wrongdoers shou ld pro f i t f rom thei r 
misconduct or that there shou ld be a l oss to consumer wel f a re in these 
ci rcumstances. Recti f i cat ion of this f l aw in the regu la to r y scheme cou ld be achieved 
th rough use of cy pres orders or set t lements. 
 

                                                 
4 Zumbo, Frank, More classy way to recover loss, Australian Financial Review, 26 February 2008, 
page 21. 
5 Gerard Brody, Letter to editor – Class compensation order must be extended, Australian Financial 
Review, 29 February 2008. 
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Cy pres is a lega l doct r ine, meaning l i tera l l y “as near as possib l e”, and in ef fect i t 
enab les compensat ion to be aggregated and refunded to a cause that re la tes to the 
needs of the a f fected consumers genera l l y. In this way, compensat ion is achieved 
without requi r ing inef f ic ient processes to identi f y and refund ever y a f fected 
consumer. 
 
In the la te 1980s, the Consumer Credit Lega l Ser v ice in Victor ia ob jected to the 
l i censing of a la rge f inance company on the ground that the company was engaging in 
dishonest and unfai r se l l ing pract ices – namel y  representing to consumers that they 
were requi red to obtain consumer c redit insu rance when the take up of such insurance 
was in fact vo lunta r y .  The ci rcumstances of  the case made it impossib le to identi f y 
( fo r the purpose of compensat ion) ever y single consumer who may ha ve been wronged 
by the f inance company (ie consumers who but fo r the representat ion wou ld not ha ve 
taken out consumer c redit insurance).  The sol u t ion was to compensate consumers a t 
l a rge under the doct r ine of cy pres.  The cy pres so lu t ion resu l t ed in the f inance 
company paying $2.25 mi l l ion into a fund to estab l i sh a cent re that wou ld advocate 
fo r, and work in the interests o f, Victo r ian consumers. According l y, the Consumer Law 
Cent re Victor ia (CLCV) was estab l ished in 1992 with a core- funding base independent o f 
government.  CLCV was one of the two ser v ices that merged to fo rm Consumer Act ion in 
2006. 
 
Other examp les inc lude: 
 
The Vitamin Cartel case, Canada 
 
17% of the set t lement amount was given to consumer and t rade associat ions on beha l f  
o f indi rect buyers who cou ld not be speci f ica l l y identi f ied.6  
 
Bokusky v Edina Realty, 1993 Minnesota 
 
Where a defendant had a conf l ic t o f interest in act ing fo r both buyer and se l le r in the 
sa le o f l and. The cour t o rdered residua l f unds to be paid to Southern Minnesota 
Regiona l Lega l Ser v ices and the Fund fo r  the Lega l Aid Society amongst other 
nonpro f i t organisat ions.  
 
Bletsch’s Estate, 25 Wis.2d 40, 130 N.W.2d 275 (1964) 
 
Jack B letsch le f t his enti re esta te to his wi f e and daughter i f  they su r v i ved him and 
to the Masonic Home for Cr ipp led Chi ld ren in I l l inois i f  they did not.  Both his wi fe 
and daughter p redeceased him and there was no Masonic Home for Cr ipp led Chi ld ren in 
I l l inois.  The cour t o rdered that the esta te be dis t r ibuted to Shr iner ’s Hospi ta l  fo r 
Cr ipp led Chi ld ren in I l l inois. 
 
In our v iew, the new nat iona l consumer law shou ld a l l ow fo r compensat ion fo r 
consumers by way o f cy pres orders or set t lements.  When consumer s ha ve su f fe red 
l oss as a resu l t  o f market fa i lu re, and that l oss cannot be appor t ioned back to those 

                                                 
6 Maurice Blackburn Cashman, International Class Actions Conference Sydney, 25-26 October 2007. 
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consumers, i t is appropr ia te that the money is di rected to a purpose that ser ves the 
interests o f consumers.  Such powers shou ld not be l imited to educat iona l ini t ia t i ves 
(as is a rguab l y p resent l y the case with the TPA prov is ions re la t ing to communit y 
ser v ice orders).  Rather a wide sui te of opt ions cou ld be avai l ab le inc luding 
research, prov is ion to organisat ions tha t aggregate and represent the interests o f 
consumers or l i t igat ion funding fo r pub l i c interest mat ters.  This research 
representat ion and advocacy ought to lead to fai re r marketp laces which u l t imate l y 
shou ld lead to fewer consumers su f fe r ing loss in the f i r s t p lace. 
 
A general provision relating to unfair practices  
 
In the Dra f t Repor t, the Commission noted a broad prov is ion against unfai rness (a long 
the l ines o f the EU Unfair Commercial Practices Directive) is a t t rac t ive because i t can 
a void presc r ip t ion of speci f ic t ypes of unfai r ness and does not need to be cont inua l l y 
adapted as new commercia l  expressions o f unf a i rness a re discovered.  However, the 
Commission a l so noted that there is l i t t le evidence that there are ma jo r gaps in 
Aus t ra l ian consumer l aws and, as such, did not recommend int roducing such a genera l 
prov is ion. 
 
We contest the asser t ion that there is l i t t le evidence about such ma jo r gaps.  Our 
Cent re regu la r l y deal s wi th comp la ints about business conduct which may not 
invo l ve mis leading or decepti ve conduct or unconscionab le conduct, but may be unfa i r 
fo r consumers.  Two examp les a re prov ided bel ow. 
 
Business models which seek to exploit customers’ behaviour – the case of private car parks 
 
Consumer Act ion has received numerous comp la ints f rom consumers who have been 
‘ f ined’ by pr i va te ca r parks fo r fa i lu re to obtain and/or disp la y a pa rk ing t icket.  
This occurs in ci rcums tances where the parking is genera l l y f ree fo r an amount o f 
t ime (genera l l y a t least two hours). .  Most consumers who are issued payment notices 
and comp la in to our Cent re inst ruct us that they ut i l i sed the car parks fo r less than 
the a l lowed f ree parking time.  
 
The si tuat ion is compounded by the fact that: 

• Such pay and disp la y  ca r pa rks a re usua l l y  in proximit y to supermarkets, 
and are park ing areas that p revious l y oper a ted without the requi rement to 
obtain a t icket.   

• There is no boom gate sys tem in operat ion that wou ld requi re consumers to 
obtain a t icket pr io r to ent r y. 

 
P r i va te ca r pa rks do not ha ve the power to issue f ines – f ines can on l y be issued 
pursuant to s ta tute.  Instead, they issue payment notices (which look l ike f ines) 
demanding l iquidated damages fo r b reach of cont ract.  The conduct is a rguab l y not 
mis leading as the payment notices to not incl ude the word ‘ f ine’, but use ‘demand fo r 
payment’. 
 
Despite this, i t is never the less unfai r to raise revenue f rom consumers who mere l y 
fo rget or do not rea l i se they a re requi red to obtain a t icket.  The f ines are genera l l y 
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a round $60-$80 and the amount payab le inc reases i f i t is not paid within a cer ta in 
period of t ime (usua l l y  14 days).   
 
We have made representat ions to the companies invo l ved that fa i r business pract ices 
cou ld invo l ve the insta l l a t ion of a boom gate, which wou ld require a consumer to 
obtain a t icket on ent r y.  As wi th other ca r parks, payment cou ld be made upon exi t 
depending on how long the consumer used the ca r pa rk.  This wou ld be a fai rer and more 
equitab le way in which to ensure the cost of  running the ca r pa rk is spread ac ross 
a l l  consumers.  This proposa l has been re jected by the businesses concerned. 
 
High pressure sales – the case of door-to-door sales of educational software 
 
Consumer Act ion has a l so received many consumer comp la ints about the tac t ics o f 
door - to -door sa lespeop le se l l ing educat ional  so f twa re.  Commonly, consumers a re 
approached in a shopping cent re and asked fo r  thei r contact detai l s (perhaps th rough 
a competi t ion).  A sa les consu l tant then contacts the consumer to make a presentat ion 
in thei r home.  Once in the consumer’s home, the sa lesperson wi l l  o f ten use high 
pressu re sa les tact ics to convince the consumer to buy the program or so f tware. Some 
of the tact ics tha t a re common l y used inc lude: 
 

• imp l y ing that a pa rent is neg lect ing thei r chi l dren or damaging thei r chances at 
f u tu re success i f they do not purchase thei r products; 

• test ing the consumer’s chi ld and te l l ing them that they a re underper f orming and 
wi l l  su f fe r wi thout the assis tance of the program (despite the sa lesperson not 
being a teacher); 

• asking a ser ies o f quest ions where the answers a re obvious l y ‘yes’ and which 
make consumers fee l that they need the product fo r sa le; 

• prais ing the amazing yet unrea l is t ic benef i t s of  the product; 
• t r y ing out a consumer’s sympathy by c la iming that they a re one sale sho r t o f 

either losing thei r job or winning a pr ize; 
• c la iming that the consumer has wasted the sa lesperson’s t ime and money by 

l i s tening to thei r sa l es presentat ion, i f they then say tha t they a re not 
interested in buying the product; 

• ca lcu l a t ing the pr ice, then of fe r ing a discount i f the consumer signs that day; 
• sp reading the cost over 12 or more years of  schoo l ing, and emphasis ing the 

week l y cost o f the product; and/or 
• a f ter the demonst ra t ion, the sa les person repeated l y contact ing the consumer.   

 
We are a l so aware that in many ci rcumstances, the sa lesperson wi l l  not discuss the 
pr ice of the so f twa re, or the terms of the c redit cont ract to purchase i t, unt i l  a f te r 
the consumer has signed the cont ract. 
 
I t is our v iew that this sor t o f business conduct, especia l l y  when i t is so ld to low-
income and vu lnerab le consumers, is unfa i r  and shou ld be proscr ibed at l aw.  A 
genera l p rohibi t ion on unfai r t rading cou ld address such diverse behaviou r as 
out l ined above and remain responsi ve as new examp les emerge. 
 



8 
 

Shou ld you have any quest ions about this submission, p lease contact us on 03 9670 
5088. 
 
Yours sincere l y  
CONSUMER ACTION LAW CENTRE  

       
Cat r iona Lowe     Gera rd Brody 
Co-CEO      Director Po l ic y & Campaigns 
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Attachment – Case study of consumer complaint relat ing to home building warranty 
insurance  
 
The be low case study demonst ra tes a number o f fa i l ings with bui lding dispute 
reso lu t ion and Home Bui lding War rant y Insu rance.  Issues raised by this case inc lude: 

• The dispute has las ted fou r years, without a sa t is f ac to r y reso lu t ion; 
• The bui lder re jected a l l  a t tempts to concil i a te the mat ter at Bui lding and 

Conci l ia t ion Victor ia; 
• P roceedings in the Victor ian Ci v i l  and Adminis t ra t i ve Tr ibuna l were drawn out 

and expensi ve, resu l t ing in an order in faour of  our c l ient o f over $63,000; 
• Independent cost ing of our lega l ser v ices showed that over $88,000 costs were 

incur red in re la t ion to the mat ter; 
• The order remains unsats i fed, requi r ing our c l ients to seek to wind up the 

bui lder’s company in order to c la im on Home Bui lding War rant y  Insurance 
(est imated to cost an addit iona l $4,000 - $15,000);  

• Had our c l ients not had f ree lega l ass is tance, and i f they were success fu l  in 
winding up the company, they wou ld s t i l l  be out o f pocket as the Home Bui lding 
War rant y Insurance does not cover lega l costs (that is, they wou ld ha ve 
spent $92,000 - $103,000 to recover $63,000); and 

• Other consumers ha ve unsat is f ied c la ims against the bui lder, which won’t be 
sa t is f ied unti l  someone spends the money to wind up the bui lder’s company. 

 
Problem  
 
In 2002, our c l ients purchased a demountable home (the dwelling ) fo r $3500 f rom a 
deve loper named Jim Buck ley.  The deve loper refer red our c l ients to C lass ic Per iod 
Homes (CPH), as a company that wou ld assis t our c l ients to remove, t ranspor t and 
re -erect the dwel l ing onto thei r Cohuna proper t y.  Our c l ients met wi th Brendan John 
C lune, a di rector o f CPH in Ma lmsbur y on 15 August 2002, to se l ect a home and to 
discuss the proposed bui lding work.  
 
Our c l ients inst ructed CPH to make severa l  va r ia t ions to the dwe l l ing.  They entered 
into an agreement with CPH to t ranspor t the dwel l ing fo r $5000 on 31 August 2002 and a 
home bui lding cont ract  fo r $58 000 on 31 August 2002.  Our c l ients did not obta in 
independent lega l advice pr io r to enter ing the agreement and the contr ac t.  Dur ing the 
negotia t ions, our c l ient s dea l t wi th va r iousl y  B rendan C lune, Joan Piechatschek (a 
sa lesperson), Werner Piechatschek (the bui l der) and Cur t is Piechatschek (son of the 
bui lder).  
 
A round this t ime, Brendan C lune and Joan Piechatschek came to our c l ients’ home in 
Cohuna, and thereaf ter  v is i ted the b lock.  A basic p lan o f the dwe l l ing was pro vided 
to our c l ients, however as i t was not to our c l ient’s speci f ica t ions, our c l ients 
contacted Brendan C lune and sta ted that i f  the p lans were not redr awn they wou ld 
exercise thei r r ights to exit the cont rac t wi thin the coo l ing of f per iod.  
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Our c l ients so ld thei r exis t ing home in Cohuna on 22 August 2002 and rented a house in 
Cohuna f rom 26 September 2002 to 20 December 2005.  
 
The dwel l ing was de l ive red to the b lock in th ree pieces on 28 October 2002, however 
bui lding work did not begin on the dwe l l ing unt i l  5 December 2002, two days befo re the 
bui lding cont rac t was meant to be comp leted.  At this s tage our c l ient s’ were compel led 
to l i ve in a t in shed on the Cohuna b lock, thei r renta l agreement hav ing ended.  During 
th is t ime, our c l ients made severa l te lephone ca l l s to CPH to discuss the de la ys.  
 
The bui lders le f t the si te on 3 Februa r y 2003 and our c l ients’ began working on the 
house, paint ing and insta l l ing the bath room and ki tchen etc.  Within a few days o f the 
bui lders lea v ing the dwel l ing, our c l ients noticed that sc rews in the cei l ing were 
pu l l ing on the cei l ing pl a s ter.  Our c l ient’s advised Werner Piechatschek and his son 
Cur t is Piechatschek of thei r discover y.  Werner Piechatschek advised that the 
p lumber and e lect r ic ian had caused the problems by working in the roo f and sta ted 
tha t he wou ld cha rge our c l ients $50 per hour to f ix the prob l em.  Our c l ients 
continued to l i ve in the shed on the land in condit ions o f ext reme heat unt i l  27 Ma rch 
2003, when they received a cer t i f ica te of occupancy.  Our c l ients made payments to the 
bui lder o f $54,550. 
 
A number o f ser ious prob lems with the dwel l ing have manifes ted since i ts 
const ruc t ion.  Our c l ients obtained a number  o f repor ts which indicated that the 
dwel l ing has ser ious st ructu ra l  p rob lems rel a t ing to the foundat ions and the pitching 
of the roo f.  P re l imina r y quotes est imated that repai rs to the dwel l ing wou ld cos t 
f rom $50,000 to $70,000.  There were a l so signi f icant depar tu res f r om the agreement 
made with our c l ient and f rom the p lans.  
 
As a resu l t  o f the defects the Gannawar ra  Shi re issued a bui lding notice on the 
dwel l ing on 12 November 2004, which remains in fo rce.  Our c l ients a re unab le to 
conduct rect i f ica t ion work to the dwel l ing due to lack o f means. 
 
Attempts to resolve 
 
Our c l ients at tempted to reso l ve this matte r by making comp la ints to Consumer 
A f f a i r s Victo r ia (CAV).  In October 2003, the c l ients lodged a Domestic Bui lding 
comp la int wi th the Build ing Advice and Concil i a t ion Victor ia (BACV ) and an inspection 
of the dwel l ing was completed in December o f 2003.  This inspect ion revea led ser ious 
defects and requi red the CPH to rect i f y those defects.  The Build ing Commission 
at tempted to contact the bui lder to no avai l  and CPH re jected a l l  a t tempts to 
conci l ia te the matter.  
 
CPH and Brendan C l une have been the sub ject o f c r imina l proceedings in the 
Heide lberg Magis t ra tes Cour t, issued by the Bui lding Commission.  
 
In Ju l y 2006, CPH issued proceedings in VCAT seeking orders that our  c l ients pay $16 
965 as payment fo r v a r ia t ions to the home bui lding cont rac t.  Our c l ients f i led a 
defence sta t ing that the va r ia t ions that were being c la imed were inc luded in the 
or igina l cont rac t pr ice.  T hey a l so lodged an $80 000 counterc l a im.  
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A round September 2006, CAV refer red the mat ter to the Consumer Act ion Law Cent re 
(Consumer Action ).  Consumer Act ion obtained the pro bono assis tance of a ba r r is te r, 
Mr Andrew Kincaid to at tend a mediat ion of the mat ter.  The October 2006 mediat ion o f 
the mat ter was unsuccess fu l.  
 
Despite CPH ha ving made the app l ica t ion to VCAT, CPH did not act i v e l y p rosecute the 
matter and the proceedings where cha racter ised by de la y and continua l b reaches o f 
VCAT orders on CPH’s beha l f .   As a resu l t o f CPH’s fa i lu re to ser ve an exper t 
repor t, thei r app l ica t ion was dismissed and the counterc la im was f ixed fo r hear ing on 
2 Ju l y 2007.  On that date, the mat ter set t led and a deed of set t lement was drawn up. 
CPH defau l ted on the reasonab le terms of set t lement and we appl ied to ha ve the 
matter reinsta ted.  
 
The matter was success fu l l y  reinsta ted and on 17 October 2007, VCAT awarded $63,666 
to our c l ients in damages, p lus $7, 639.92 interest.  An indemnit y cost o rder $88,265.65 
was a l so made.  
 
Unsurp r is ing l y, the CPH has not sa t is f ied these orders.  Our c l ient’s a re aware o f a 
number o f other decis ions o f VCAT fo r substant ia l  awards o f damages against CPH 
tha t a re a l so unsat is f ied.  At one stage i t appeared that another v i ct im of CPH, who 
has obtained an order fo r damages of $137,102 p lus costs, wou ld inst ruc t his 
so l ic i to r to wind up C lass ic Per iod Homes.  The costs o f doing do has pro ved 
prohibi t i ve and at this stage his so l ic i to r does not ha ve inst ruct ions to proceed any 
f u r ther.  
 
Our c l ients a re on l y ab le to c la im under their Bui lders War rant y  Insurance i f the 
bui lder is “dead, inso l vent or disappeared”.  As such, Consumer Act ion is considering 
under taking proceedings to wind up C lass ic Per iod Homes.  
 
Our c l ients a re concerned that CPH continue to operate unsc rupul ous l y.  They a re 
a l so aware tha t persons invo l ved in CPH have begun t rading under the name “Heri tage 
House Remova l s”.  This has been conf i rmed by the Bui lding Commission.  
 
Our clients  
 
Our c l ients a re a mar r ied coup le in thei r ear l y 40s.  
 
The wi fe has su f fe red f rom breast cancer and has had a doub le mastectomy and 
chemotherapy.   In October 2005, she underwent an uterectomy.  In September 2006, she 
had a lump removed f rom her leg.  She is medicated fo r s t ress and has docto r’s 
cer t i f ica tes that recommended that she not at tend VCAT proceedings.  She has been 
recent l y diagnosed with secondar y cancer and is awai t ing in fo rmat ion on surgery and 
t reatment options.  
 
The husband used to work as a t ruck dr i v er, but he was in ju red in a workp lace 
accident in 2003 and has not been ab le to return to work since then.  He a l so su f fe rs 
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f rom an i r regu la r hear tbeat, and is medicated fo r tha t condit ion.  Thei r so le source o f 
income is the Disabi l i t y Suppor t Pension and they ha ve l imited asset s.  
 
Winding up a company under insolvency  
 
Winding up a company in inso l vency is a cost l y and technica l p rocess.  As our c l ients 
a re indigent, they cannot do this wi thout f ree l ega l ass is tance.  
 
The process they would be requi red to fo l l ow to c la im under Builders War rant y 
Insu rance wou ld be as fo l l ows: 
 
F i le the VCAT order in the County Cour t.  This invo l ves f i l ing a cert i f ied copy o f the 
order and an a f f ida v i t  s ta t ing that the amount has not been paid.  There is no charge 
fo r f i l ing the order and the a f f ida v i t.  Once f i led, the order becomes a judgement debt.  
 
Ser ve a s ta tuto r y demand under sect ion 459E(1) of the Corporations Act, speci f y ing the 
debt and requi r ing the company to pay wi thin 21 days.  
 
App l y to the Federa l Cour t fo r the company to be wound up i f the c redito r does not 
comp l y wi th the sta tutor y demand.  The app l i cat ion shou ld be within 3 months o f the 
non-comp l iance with the sta tuto r y demand.  The f i l ing fee of $735.  App l ica t ion is by 
or iginat ing process, s tat ing the re levant sect ions o f the Corporations Act and the re l ie f 
sought wi th a suppor t ing a f f ida v i t.  The App l ica t ion must at tach a copy o f the 
demand, set out the par t icu la r s o f ser v ices and the fai lu re to comp l y  with the demand.  
 
Notice of the app l ica t ion must be ser ved on the company.  An adver t isement a l so needs 
to be p laced in newspapers in accordance with the ru les.  The Federa l  Cour t wi l l  then 
l i s t the mat ter fo r hear ing within 4 to 8 weeks, but not longer than 6 months a f te r the 
app l ica t ion is made.  
 
F ind a l iquidato r to consent to be appointed, in advance of the hear ing. 
 
At the hear ing of the mat ter, i f  the app l ica t ion is success fu l, the Cour t wi l l  appoint 
the nominated l iquidator.  Unti l  a l iquidator is appointed, the person making the 
app l ica t ion prosecutes the proceedings at thei r own cost.  The remunerat ion of the 
l iquidato r is set by a reso lu t ion of the credito rs or the Cour t.  The l iquidato r is 
genera l l y  paid out o f the assets o f the company.  I f the assets a re not su f f ic ient fo r 
payment of the l iquidato r and the credito rs a re unab le to pay, the l iquidato r may 
app l y to an ASIC fund fo r remunerat ion.    
 
The cost o f such an app l ica t ion is approximate l y $4, 000 to $15, 000 depending on the 
comp lexi t y o f the mat ter and i f i t is defended.  
 
Conclusions   
 
Our c l ients ha ve had to defend and prosecute time consuming and potentia l l y  ve r y 
cost l y lega l p roceedings had they not obtained pro bono assis tance th rough Consumer 
Act ion and the Victo r ian Bar Lega l Assis tance Scheme to seek redress f rom CPH.  To 
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obtain damages of $63,666, $88,265.65 in lega l costs were incur red.  If  our c l ients had 
not sought our assis tance, they wou ld ha ve either set t led fo r a lesser amount o r 
dropped thei r comp la int comp lete l y.  Our c l ients a re aware of other v ic t ims of CPH 
who have had to agree to orders that they pay the spur ious c la ims of CPH, because 
they were unab le to fund thei r defence.  
 
In order to c la im under thei r Bui lding Warr ant y Insu rance, our  c l ients a re now 
requi red to make an app l ica t ion to the Federa l Cour t to ha ve the company wound up, 
which wi l l  take a minimum of 4 months and at a cost o f $4,000 to $15, 000.  
 
I f success fu l  in thei r app l ica t ion to wind up CPH, they wi l l  then need to make a c la im 
to thei r insurance company, which wi l l  take fur ther t ime and expense.  
 
Even i f our c l ients were success fu l and had not had pro bono ass is tance or our 
suppor t, our c l ients wou ld s t i l l  be out o f pocket as the insurance po l ic y does not 
a l l ow fo r the payment of thei r lega l costs. 


