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MRS OWENS: Good morning and welcome to the public hearing for the
Productivity Commission Inquiry into the Disability Discrimination Act 1992, which
wewill refer to asthe DDA. My nameis Helen Owens and I'm the presiding
commissioner on thisinquiry. My associate commissioner is Cate McKenzie on my
left. We haven't any hearing impaired people here at the moment so | won't have to
say the next bit. We will be having three breaks today or maybe two, depending on
when we finish. But we'll have amorning tea break around 10.30, a lunch break at
12.30 and then if need be, an afternoon tea break at 3 pm. But we may be finished
by then. If auslan signing is needed we will have to operate in 30-minute blocks.
We will finish our proceedings mid afternoon.

On February 5 this year the government asked the commission to review the
DDA and the disability discrimination regulations 1996. The terms of reference for
the inquiry asked us to examine the social impacts of the DDA on people with
disabilities and on the community as awhole. Among other things the commission is
required to assess the costs and benefits of the DDA and its effectivenessin
achieving its objectives. We've aready talked informally to arange of organisations
and individuals with an interest in these issues and submissions have been coming
into the inquiry following the release of the issues paper in March. We're grateful for
those valuable contributions.

The purpose of this hearing is to provide an opportunity for interested partiesto
discuss their submissions and their views on the public record. Following the
hearing in Brisbane today, we also met here yesterday, there will be hearings in other
capital cities. We've aready been to Darwin. We will then prepare a draft report for
public comment which we will release in October this year and there will be another
round of hearings after interested parties have had atime to look at the draft report.
We like to conduct all the hearings in a reasonably informal manner despite the
microphones, but | would remind you that there is a transcript being taken.

For this reason and to assist people using the hearing loop, comments from the
floor can't be taken because they won't be heard by the microphones. If anyonein
the audience does want to speak I'll be allowing time at the end of proceedings today
for you to do so. If you think you would like to take up this opportunity identify
yourself to one of our staff before the end of the proceedings today. Participants are
not required to take an oath but are required under the Productivity Commission Act
to be truthful in their remarks, Participants are welcome to comment on the issues
raised in other submissions. The transcript will be made available on the
commission’s web site in word format following the hearings.

| am now inviting Rita Struthers to appear and I'd like you to give your name
and the capacity in which you're appearing for the transcript.

MSSTRUTHERS: My nameis Rita Struthers and my capacity is as an individual.
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MRS OWENS: Good, thank you, Rita, and thank you very much for your
submission which both Cate and myself have read, and there’s alot of food for
thought in your submission and you've quoted from an economist, Jack Frisch, and
they’ve brought his work to our attention so thank you for that. | understand you just
want to make a few key points and then we'll have a bit of a discussion about your
submission.

MSSTRUTHERS:. The point that | firstly wanted to raise is that I've based my
submission on the term of reference to look at the social impacts of the DDA in
terms of the cost and benefits upon the community as awhole, as well as people with
disabilities. My submission argues that the DDA and the development of its
standards would benefit not only people with disabilities but also an ageing
Australian population. The standards would assist an older but healthier population
to remain active and included in their communities, to employment, voluntary work,
support to families and others and participation in recreational and social activities,
thereby lessening any fiscal burden. That’s the premise | base my submission on.

MRS OWENS: Good, thank you. It'snot just helping - you're looking at it a bit
broadly. You're saying that really it’s not just helping those with particular
disabilities but, you know, frail aged if you like.

MS STRUTHERS: An ageing Australian population.

MRS OWENS: Yes, anageing population. But I think there’s probably broader
social benefitsaswell. If you're talking about access to buildings and transport
there's also other groups in the community that benefit from that access, you know,
mothers with children in prams for example.

MSSTRUTHERS:. That'sright, yes.

MRS OWENS: Thereare, you know, much broader ramifications from helping the
disabled and we do have an ageing population. So every person in this room at some
point may require access to infrastructure in our society.

MSSTRUTHERS: Yes. | think some of the statistics looked at - at some stage, |
think maybe 2030, we'd have quite a significant proportion of our population who
will be over | think it's either 60 or 65. So it makes for a persuasive argument asto
making your communities accessible and inclusive if you consider that in any
planning and development of standards.

MRS OWENS: | think alsoif you look at the statistics by the time you get to about

2050 you've got the ageing baby boomersin the old, old category, the 85 and over
category.
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MSSTRUTHERS: Yes.

MRS OWENS: And thereisthe potential in future for alot of those people to stay
in the community, possibly in their own homes, and that means that we really do
need to be concentrating as a society on how we're going to facilitate that and part of
that is being able to have accessible private premises as well as public premises, and
I’m not sureif you've got views about that issue because, as | understand it, the
standards aren't necessarily going to pick up the accessibility of private premises at
this stage. But people may also need to have access to transport and we've got
transport standards in place now after along time, and hopefully by that time that
will be arealisable objective. But have you got views about access to private
homes?

MS STRUTHERS: Accessto private homes. The only view that | would have
would be that homes would be designed with the idea of universal access, or isit
universal design, so that will be just part of the planning of homes generally. Apart
from that, to be honest, that’s not something that I've really considered in any depth.

MRS OWENS: I'm not sure whether anybody is really thinking that far ahead yet,
but it may be the next cab off the rank. Once we've got a standard for public
premises maybe people will need to think about that next challenge.

MSSTRUTHERS: Yes, and | think some of the dilemmas for people with
disabilitiesis that their options for accommodation or housing is basically public
housing and if there were more universal design built into homes then people are
going to have arange of accommodation in the private rental market that all of us
have, but people with disabilities don't have as alternatives or those options.

MSMCcKENZIE: Soyouwould think that not just buildings used by the public, but
that public housing, housing built or contracted to be built by the Housing
Commission or the Directors of Housing or whatever the equivalents are in each of
the states and territories should also be accessible?

MS STRUTHERS: 1 think that would be aworthwhile extension to that principle,
that universal design be extended to public housing as well as new homes that are
built privately.

MSMCcKENZIE: So public housing at the moment wouldn't be deemed to be a
public premises.

MSSTRUTHERS: I'd say not because it’s someone’'s home.

MSMCcKENZIE: Yes. Therehasbeen no suggestion that it would apply to any of
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the homes.

MRS OWENS: | don't know alot about the range of disabilities or people with
disabilities that might be entering public housing now, but | would presume there
would be an increasing proportion of those residents that may have a disability over
time.

MSMCcKENZIE: Andoneswho areleast able to afford modifying the premisesto
give them access if they have disabilities.

MS STRUTHERS: That'sright.

MRS OWENS: We heard when we were in Darwin there was a young woman that
came to the hearing there who's profoundly deaf, who needed certain modifications
for fire darms and so on, and the housing authority there was saying that she would
have to pay for those modifications herself. It does raise the question of whose
responsibility that should be and whether that is afair thing to ask.

MSMcKENZIE: | know that in Victoriathe Department of Housing has got a
whole section that 1ooks at making public housing accessible for people with
disabilities at the design stage. But certainly it has not been suggested to usin the
Northern Territory there was a body like that. Do you know whether there’'s such a
body in Queensland, whether they have a section devoted to that in their housing
ministry or directorate or whatever it’s called?

MSSTRUTHERS: I'm not quite sure, I’'m sorry.
MRS OWENS: We can probably follow up with the Housing Department here.

MSSTRUTHERS: May | just respond to your comment about the person who had
ahearing impairment in public housing?

MRS OWENS: Yes.

MS STRUTHERS: Onthe Gold Coast I'm aware of a situation where thereisa
gentleman with cerebral palsy who uses awheelchair. He's in public housing and the
fireregulations in public housing states that there only needs to be one exit for this
person, and | understand that previous fire regulations used to require two. I’'m not
sure how old that regulation is. So in my previous role as an advocacy worker for
people with disabilities | had been in liaison with the Department of Housing asto a
second exit for this person, because for him to get out of his bed into his wheelchair,
out through the front door which was his one and only exit, that was quite a big ask
interms of doing it swiftly.
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MRSOWENS: Yes.

MS STRUTHERS: In the end the Department of Housing did put in a second exit
at the back but they didn’t put in aramp and the second exit was mainly to improve

the property or to give it some other feature, but the primary purpose wasn't for the

safety of the tenant.

MRS OWENS: So what was the outcome of that?

MSSTRUTHERS: | understand that advocacy is still involved. My previous
employer is still involved in trying to look at ways of improving the access because
it'sa second exit but there's stairs.

MRS OWENS: Wséll, that's aimost useless for him.
MSSTRUTHERS:. That'sright.

MRS OWENS: You may not want to comment on this, but wouldn't a housing
authority have some duty of careto its own tenants to ensure they will bein a safe
environment?

MSSTRUTHERS:. That'sright, they do. They fulfil that duty of care by providing
the one exit which is all they're required to do.

MRS OWENS: But other people in those houses can have access to more than one
exit. | mean, if it was somebody without a wheelchair living in that same house they
would be able to use both exits. Now, he cannot use both exits so it seems somewhat
unfair and dangerous.

MSSTRUTHERS: Yes. Butthey're meeting fire regulations. The Department of
Housing were very clear: they didn't have to provide an alternate exit for anybody,
whether they were a person in awheelchair, who uses awheelchair, or not.

MSMCcKENZIE: | mean, the exit would not only help the person in the wheelchair
of course, an accessible exit. 1t would also help, you know, frail aged people who
simply because of some other walking disability are not going to be able to manage
the stairs.

MSSTRUTHERS:. See, these are really minimum requirements for people.
MRS OWENS: There was no thought of making some complaint, whether to an

ombudsman - | don't know whether it would come under your anti-discrimination
legidation here.
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MSSTRUTHERS: No.
MRS OWENS: It'saninteresting case.

MSSTRUTHERS:. Yes. No, therewasn't at thetime. We were just trying to
negotiate with the Department of Housing and then | left the position and then it was
taken over by another advocacy worker.

MRS OWENS: Haveyou ever been directly involved with an issue that has led to
acomplaint? You talk about the complaints system in your submission and just very
briefly you talk about that. Y ou say it would be of little use with its attendant costs if
the complainant’s only option is to pursue the issue through the Federal Court. You
haven't had any direct - - -

MSSTRUTHERS:. No, | haven't. The point that | wanted to stress there was that
if acomplaint is made under the Queensland Anti-Discrimination Act people have
accessto atribunal. But if acomplaint - my understanding of the Disability
Discrimination Act is that there's an attempt to resolve theissue. But if the
complainant wants to take the matter to the next stage it’s actually a case of going to
court and many complainants just wouldn’t have the financial resources to do that.

MRS OWENS: Many, many people are raising thisissue with us, whichis
probably not any surprise to you.

MSMCcKENZIE: It'sfairtosay it'sof great concern to lots of people.

MRS OWENS: Have you got other views on the progress of the standard
development for access to public premises? | know I’'m backtracking alittle bit. It's
still there being worked on and | think there is some expectation that we're nearing
the end. But have you had any involvement through your current role at the council?

MSSTRUTHERS: Asto the development of the standards for public access for
buildings? No. Interestingly enough myself and the other council worker Jim
McCafferty are going to a presentation given by Kevin Cocks who was the
complainant in Cocks v the State of Queensland and that will be QUT. He's actually
giving that presentation to a group of law students who other doing discrimination
and equal opportunity law. One of the questions I'd like to ask Mr Cocksis that what
needs to happen to progress the other standards, given that his case made a
significant impact on the Building Code and the way that public accessis considered
for people with disabilities. So that's the only way | could respond to your question,
yes.

MRS OWENS: Weéll, ask him that question and ask him what he thinks about
access to private housing as well.
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MSSTRUTHERS: [I'll do that.

MRS OWENS: To seewhether he thinks there's any potential and maybe draw our
inquiry to his attention.

MSMCcKENZIE: Yes, if hed like to make a submission you might mention that he
could do so.

MRS OWENS: Or we could meet with him, because he sounds like avery
fascinating person.

MSSTRUTHERS:. Heis, he has been very much involved with the Public
Transport Standards | understand, or had some input there and Kevin Cocksisthe
director of Queensland Advocacy Incorporated and they undertake legal advocacy
for people with disabilities. So certainly I'll pass that on.

MRS OWENS: Thank you. We might try and track him down ourselves at some
stage. What does he do when he's not getting major changes in the society? Do you
know what he does as his day job?

MSSTRUTHERS: He'sthedirector of - - -

MRS OWENS: Heisthedirector of Advocacy Queensland.

MSSTRUTHERS: Yes.

MRS OWENS: Have you got other questions?

MSMCcKENZIE: No. Theyreall the questions - I've asked you as you've gone
along - | hope you don't mind - but they're all the ones | need to ask.

MRS OWENS: I'vejust been told that Brian Cocks is making a submission. He
was to come yesterday but cancelled so - - -

MSMCcKENZIE: Good, very good.

MS STRUTHERS: Isthis Kevin Cocks?
MSMCcKENZIE: ThisisKevin Cocks.
MRS OWENS: Yes, youve got Brian Cocks.

MSMCcKENZIE: Mr Cocks. That's great; then I’'m very happy.
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MRS OWENS: Werefine.
MSMcKENZIE: That'stremendous.

MRS OWENS: Yes, youve also referred to the Jack Frisch study which |
mentioned | think earlier that we have read or we've got a copy of it. He sayswe
should be looking at the benefits of accessible communities and has had an attempt at
trying to measure such benefits. So we certainly will be looking at those broader
benefits. We, as economists, don't ook just narrowly at benefits and costs; we do
take a broad perspective. It’s not always easy to measure the benefits, it's often much
easier to measure the costs of something, but we do do our best to try and at least
acknowledge those broader benefits.

MSMcKENZIE: Also, one hasto say that our terms of reference don't just ask us
to look at economic matters. That and the whole Productivity Commission Act also
recognises that there are things such as access and equity issues which need to be
taken into account.

MSSTRUTHERS: Yes. | particularly like Jack Frisch’s conceptsin that they do
try and identify what the benefits are for the community in terms of accessible
buildings, accessible transport but also too how to - he does some measurements as
to the benefits of having people with disabilities employed and what that would
contribute to the national income, not to mention all the other issues such as quality
of life, making a contribution to society. | particularly liked his concepts and that’s
why | based alot of my submission on his economic concepts.

MSMCcKENZIE: Yes, thank you for that. Thank you very much.

MRS OWENS: Thanksfor appearing. Anything else you'd like to say?
MSSTRUTHERS: May | just raise a couple of points.

MRS OWENS: Certanly.

MSSTRUTHERS: I'm awaiting endorsement from the Gold Coast City Council as
to a second submission and my role at the Gold Coast City Council is a community
development officer with afocus on disability. My working unit is the social
planning and community development unit and we have a short submission that we
would like to submit but, as | was saying, | am awaiting endorsement from council

for that submission.

MRS OWENS: You'revery welcome to and we applaud the council for
considering making one. We've only had one so far from council so it would be very
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interesting for us to get more submissions so we see the perspective of local
government in this.

MSSTRUTHERS: Yes. May | raise two quick points about the council
submission.

MRS OWENS: Yes.

MS STRUTHERS: In that the council submission will look at the particular
demographics of Gold Coast city in that we do have an older aged profile than the
rest of Queensland and Australia. We have a smaller labour force base, partly due
because of our older population. The labour force that we have, there's high levels of
unemployment and high levels of part-time employment. One of the concepts |
discussin my individual submission isthe aged dependency ratio, so that issue will
be particularly relevant for the city of Gold Coast. Then my last point would be the
Disahility Discrimination Act and the development of its standards would be of
particular relevance to municipal councilsin their specific rolein integrated
planning. They're all the comments I'd like to make.

MRS OWENS: Good, thank you.

MSMCcKENZIE: Thank you very much indeed.

MRS OWENS: Welook forward to that submission.

MSMcKENZIE: Wedo.

MRS OWENS: Because | think we really do need to get that perspective from
local governments and | think particularly councils like your own where thereisa
high proportion of elderly people. Y ou are confronting probably on adaily basis
some of these issues and we are interested in the impact of the Commonwealth act,
the federal act, the Disability Discrimination Act, but | think there's a perspective that
whatever happens in terms of the operation of that act could have a flow-on effect to
the elderly. | think that isareally important point to be making. So, thank you.
MSSTRUTHERS: Thank you.

MRS OWENS: Well just break now for the next participant.
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MRS OWENS: Well now resume. Cyril Dennison, welcome. Can you please
repeat your name and the capacity in which you're appearing today for the transcript.

MR DENNISON: Good morning Helen and Cate. My nameis Cyril Dennison. |
appear as an individual but I'm also afather.

MRSOWENS: Thank you. We've read your submission and | think it raises some
rather heartbreaking issues and as a parent | think having to deal with what you've
had to go through | think would have been like one’'s worst nightmare because you've
raised about three or four issues, any one of which would be enough to cause
considerable stress. When you compound those | think I'm very grateful that you
make the time to come and see us. There are difficulties because we're still trying to
think through how some of these issues relate to the working of the Disability
Discrimination Act asit’s currently drafted. But we arein asituation of reviewing
that legislation and looking at its coverage and what it can and can't do.

So to that extent | am interested in looking at this. There are gapsin the
legidlation or gaps in the system generally in Australia or within states. | think it's
important for us to know what those gaps are and perhaps bring those to the attention
of government. So would you like to tell us alittle bit more about your issues.

MR DENNISON: Yes, | would. | think in my introduction there | think - and
you've probably heard this many times before, | feel there is aneed for national
uniform legidlation. So if something happens in one state and it's got to be addressed
in acourt hearing in another state, that all the rulesare the same. The caseinfactis
that my daughter has had this terrible car accident and suffered severe head injuries
in Victoria. Obviously because the accident has happened in Victoriait had to be
heard under Victorian legislation, even though the case was heard in Queensland,
which isfar enough. The point that | want to bring to the committee’s attention here,
theinquiry’s attention, is | feel that people like my daughter are discriminated against
under section 60 of the Transport Commission Act right from the word go.

In other words, as soon as they sustain this terrible injury they seem to be
discriminated against. My daughter was assessed after over a year in hospital,
having to require 96 hours of acarer per week. Infact it's 24 asfar aswe're
concerned because we're on the job all the time. But the legidlation in the state of
Victoriais that the maximum amount of carer hours for a person like my daughter is
only 40 hours aweek. | mean, that’s crazy. Who has got to pick up slack for the
extra 56 hours - it'sthe family. My daughter is fortunate that we have a good family.
But there has got to be hundreds of people out there who are in the same situation.

MSMCcKENZIE: Some of whom won't have families who can pick up the slack or

have families where the parents are elderly parents and may have their own health
problems.
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MR DENNISON: That'sright. If | can be abit egotistical, in 1996 | had a
beautiful thatch of auburn hair; I'm now pretty grey. That’s the way things happen. |
feel that section 60 discriminates against the accident victim, it discriminates against
the family because it allows the state - that is the Transport Accident Commission of
Victoria- and the other insurance companies who are responsible to get out of their
legal obligations. My daughter was a 100 per cent innocent party. There must be
other people like that but the state has legidlated, no, they're only going to pay for

40 hours, whether it'sthe TAC paying or whether it's FAl or whatever.

MSMCcKENZIE: You say that'stotally unrealistic given the extent - - -

MR DENNISON: Of courseitis. I've had to give up my job to do what we could
have been - having hired a carer to do. So it’s had a double impact on our family.

MRS OWENS: Let meask you, have you got any knowledge of say the act in
Queensland? Y ou say that most of the other states have got more generous
provisionsthan that. They allow for 24-hour carers?

MR DENNISON: Depending on the assessments. In other words, they have got to
be assessed for the OT for the plaintiff and the OT for the defendant and they say,
"Right, we say it’'s 96," they say it's 100 hours and they settle at 98 and that’s what the
insurance policy would pay or the insurance company would pay if it was like my
daughter a 100 per cent innocent party. The other point | was trying to makein this
isthat by having that underpayment in settlement of only 40 hours, I'm here looking
after my daughter now until | kick over the traces, who's going to pick it up? The
end result is that the Commonwesalth government is going to have to pick up what the
Victorian government negated in the beginning.

So it isan areathat needs to be sorted out. The Commonwealth government at

some stage are going to have to come out and pay a pension or come out to pay for a
full-time carer.

MRS OWENS: So you're saying there'sabit of cost shifting eventually onto the
family and then ultimately on the Commonwealth government.

MR DENNISON: Onto the government, that’s right.

MSMcKENZIE: | don't understand fully the system but | mean the first problem
seems to meto be that they have accessed your daughter at much greater needs than
the payment - than the ceiling for the payment. But you can't get any carer support

paymentsto - - -

MR DENNISON: No, because what happened was that my daughter has had her
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case settled in court and she's paid over a considerable amount of damages and of
course out of that, you know, her carer fees, her transport, al the rest of it all haveto
come. But thething isthat the amount of money paid over isn't in proportion to the
damages that she received in the accident. Of course I've made the point here that
when our QC, the QC for the plaintiff asked the QC for the defendant, "Who's
expected to pay the extra 56 unpaid carer hours," the QC for the defendant |ooked
straight at me and said, "The State of Victoria expects Mr Dennison to continue to
care for his daughter as he hasin the past." That isjust a cop-out on the legislation.
It just shouldn't happen.

MSMCcKENZIE: So any carer expenses ultimately would come out of her
damages?

MR DENNISON: Yes, that'sright. | mean, they've paid over - if you don't mind
I'll keep the amount confidential.

MSMCcKENZIE: Of course.

MR DENNISON: Inthe carer dollarsit was 40 hours instead of 96 hours per week,
so it'stotally unsatisfactory. As| said, by that happening persons like my daughter
have been discriminated against by not having equality and justice. In other words,
of people can get it in other states of Australia, why not in Victoria. The next thing
isit eventually will become a cost to, as | see it anyway, the public, the normal
taxpayer. | think it's a matter that the Commonwealth should address the Victorian
government.

MRS OWENS: Could I ask you, do you get any carer alowance through
Centrelink?

MR DENNISON: No, she's not entitled to that. Because of the amount of her
damages she's not entitled to anything. She's not allowed to make any claim on

Centrelink or the Commonwealth government until the year 2055.

MRS OWENS: The other concern you raised was a concern about the investment
of those moneys.

MR DENNISON: Moneys.

MRS OWENS: Yes.

MR DENNISON: | mean the situation that we have with my daughter, I've got an
ongoing fight here with the public trustee and it astounds me that this sort of thing

can happen because it’s just the legal boys - you know, they have their job to do
obviously but they're just making it downright difficult. | mean, it shouldn't be.
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She's had aterrible accident, she’'s a 100 per cent innocent party. For God's sake, let
us get on with our lives. We don't need the extra trauma that we're going through.

MSMCcKENZIE: Isit possibleto make any other application, for example, to the
court if you have any difficulties, or to the ombudsman perhaps?

MR DENNISON: | have made one successful claim to the Supreme Court and it's
only part-heard in that I’'m trying to take the trusteeship and administration duties off
the public trustee. So that’s as a matter of process. It’s probably something that we
shouldn’t follow too closely.

MSMCcKENZIE: No, you can't deal with that matter.

MR DENNISON: But the question in relation to investment, | mean, they've just
made a complete botch of it asfar as I'm concerned. They have cost usfor my
daughter alot of money. My daughter is fortunate in that she's got her family
backing her and sort of standing in for where the cash flow is not coming.

MRS OWENS: Isitautomatic that the state trustee assumes responsibility? Are
there ever any instances where it goes to the family to assume responsibility for
the- - -

MR DENNISON: Inthe state of Queensland I’'m advised that it has always gone to
the state when you're talking about these large volumes of money. It's always gone
to the state, the public trustee. | can understand, | suppose, there would be some
people out there who would want to take advantage of it but | know | object to my
integrity being questioned or saying that I’'m incompetent to manage those sort of
funds but that’s basically what the court has said, and the reverse has turned out to be
true.

MRS OWENS: | suppose there's instances where there's concern that if the money
was handed over to families that it may be dissipated in some way. | think you
raised the question about why not have more competition - if you're not ableto
assume responsibility why not let you have choicesto either put the money with a
trustee in another state or other financia institutions.

MR DENNISON: Yes, well, that’s part of my submission because the fees and
charges of the public trustee in Queensland are astronomical. To manage her
finances - $33,000 for last year, | mean, that could have paid for a carer for 40 hours
or something likethat. It's crazy. What I've suggested in my thing is that there
should be competition by way of - the courts have a selection of trustees to choose
from and obvioudly | said there, | think the family should be given the first option. If
the courts decide that they're not suitable, whether they doubt their honesty or
integrity or capacity to manage the funds, then you have a selection of trustees to
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choose from and there should be an option to move between trustees so that the
family have the ability to control costs; in other words, you're not locked into a
particular area.

| mean, you can transport your superannuation when you go from job to job,
why can't a person with disabilities be able to move between trustees if they're not
getting on well with them, or if the fees are too high they should be able to moveit.
But the main thing about that is that you have competition. The other thing I've
mentioned is that maybe an approach should be made to CommSuper, the
Commonwealth government super people to be able to become atrustee, and they
have alow rate which will set the market, asit were, for the other trustees. Now, if
they want to compete with it, fair enough; if not CommSuper gets the business. But
they have to have it an annual rate, you know, 5 or 6 hundred dollars.

MRS OWENS: Can | ask aquestion - and this might be one that Cate can answer
rather than you - if, say, instead of your daughter receiving that money through the
Transport Accident Commission, it had come through some sort of private settlement
in the courts, if you sued a party privately and got some money, you would be able to
then have freedom of choice about how you allocated that money?

MR DENNISON: Not in Queensland.
MRS OWENS: Not in Queensland for any sort of circumstance?

MR DENNISON: No, when you're talking about substantial amounts of money,
the state does it. It goesto the public trustee, end of story. That's what my legal
advice was at the time, even though we challenged it. They wanted to sign my
daughter over to the state and | wouldn't haveit. | said, "No way in the world," and
we retained the care, what have you.

MSMCcKENZIE: That transport accident money comes from the state or did it
come from as court case - - -

MR DENNISON: No, well, you see, thisisthe crazy thing about it. The insurance
company concerned was FAI. | mean, they were responsible to pay the money over.
But any accident is handled by the Transport Accident Commission. They get their
fingersin straightaway; whether it's to control the costs or what have you, | don't
know. But, | mean, | think the way that everything happened was totally wrong. |
mean we shouldn’t have been interviewed by the TAC staff while my daughter was
on her deathbed over here and they wanted you to sign aform in relation to my
knowledge of the accident. | mean, that is disgraceful.

MSMcKENZIE: If I'mright when | read your submission, you did contact the
Human Rights Commission.
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MR DENNISON: No, | haven't. Any argumentsthat - battles that I've fought have
been with the public trustee here.

MSMCcKENZIE: Okay.

MR DENNISON: No, | suppose that could be an idea but, no. If | can just refer to
fees and accountability, that’s another thing. Accountability, | mean, here with the
public trustee, if you ask for something you'll get it, but it doesn't come as an
automatic thing. Likeif you have hundreds of thousands of dollarstied up in a bank
account you'd get your monthly statement, you'd know where you stand. That
doesn't happen. | mean, | haven't even had an annual statement yet. | suppose they
may take the view that it's my daughter who they are trustee over and that’s their
responsibility, end of story. It'snot theway | seeit.

MRS OWENS: It'snot avery open system, isit?
MR DENNISON: | don't think so.

MSMCcKENZIE: DoesQueensland have - and I'm not aware of this but probably it
does, | don't know - a Guardianship Administration Tribunal ?

MR DENNISON: Tribunal, yes. | think it's been about 18 months now that’s been
under way.

MSMCcKENZIE: Soit'svery new.
MR DENNISON: It's new, that’s right.
MSMCcKENZIE: | wonder whether that would be of any help to you.

MR DENNISON: No, because - I'm not being difficult - | just don’t want the
government involved in our family. It should never have happened, asfar asI'm
concerned. The accident happened in Victoria. It was settled under that legislation.
We should have been able to get on with our lives. You see, what I'd like this
inquiry to understand is that when the accident happens and the settlement, it doesn't
finish there, it just seemsto go on and on. Y ou have these social workers and you
seem to be having to justify yourself to every Tom, Dick and Harry when it'sreally
none of their business. | mean, I've raised my family the last 34 years, run our lives
without any help or intervention of the government and all of a sudden, you're an
idiot or you don’t know and that’s, you know, wrong.

MSMCcKENZIE: Theonly reason why | raised it - and thisis perhaps not quite
relevant to thisinquiry - isI’'m amember of atribunal in Victoriaand sit in that
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guardianship - that administration jurisdiction. One of the things that - and probably
| think you'd have to go to the Queensland one because you're in Queensland and it
would be more sensible, but one of the things that the public advocate in Victoria
doesisnot just to take the matters out of the family’s hands, as far as guardianship or
administration is concerned, but if there’s a problem with a disabled person like your
daughter in arespect like this, for example, there's some difficulties with
administration of funds. Sometimes a public advocate will become involved and
help to advocate on behalf of your daughter and try to get a better solution.

It may be that you might want to talk to the Queensland people to see whether
they have that similar - it's a quite different - do you understand what I’'m on about?
It's quite a different function from jumping in and doing things. It'sreally an
advocacy function. | know that the body is quite new in Queensland but it may be
they may consider that kind of help also.

MR DENNISON: Okay. | hear what you say but in relation to, say, the adult
guardian here in Brisbane, as far as I'm concerned it’'s the same but with a different
set of spots. Right?

MSMCcKENZIE: Haveatak tothem because certainly in Victoriait doesn't work
likethat. But | agreeit'sreally difficult.

MR DENNISON: Another thing in relation to legislation, in other words we, being
the carers of my daughter, are a service provider, if you want to look at in legal
terms. I'vetried to use the Trade Practices Act by way of competition to have
finances supplied for various things and to be told in correspondence from the public
trustee:

| refer to your correspondence concerning the Trade Practices Act to the
official solicitor. He acknowledges that that |egislation contains various
provisions designed for consumer protection, but he advises that that
legidlation is not applicable to the trustee duties which are bound in state
legislation and common law.

So we have a situation here where I'm having a problem with the state and I'm trying
to use Commonwealth legidation to assist me and we're told it’s no good.

MSMCcKENZIE: Yes. Bearin mind perhapswhat | suggested. It may help.
Certainly you face really difficult issues, and issues that are ongoing from your
family’s point of view. It'svery hard.

MR DENNISON: Okay.

MRS OWENS: We come back to the act that we're reviewing at the moment - the
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Disability Discrimination Act - and | think the problem we have with that act as it
stands now isit probably doesn't cover these sorts of situations because we need to
be able to show discrimination. Y ou need the right comparator and it's usually
discrimination in favour of people that don't have the same disability. | think that's
right, isn't it? The comparator has to be - if somebody else up there wasin asimilar
situation and getting a better deal, were able to control their own money and so on,
then you could say there was some discrimination. But there's never ever going to be
anybody in that same situation as your daughter.

MR DENNISON: You see, that'swhat I’'m working on. I'm trying to create the
precedent because they haven't looked after her funds as they should and so | want to
take it off the government and handle it myself. So that’s a process we're going
through. The point | was trying to make earlier on, Helen, isthat | feel right from the
word go that that legislation is the starting point of the discrimination because once
you say, "Okay, you're only going to get 40 hours of carer,” and knowing full well
that she's entitled to more, | mean, those people have got their history records. They
know people who have suffered from the head injuries my daughter had that she's
going to need a carer for many hours aweek. So you're sort of being discriminated
by that legidation right from the word go.

MSMCcKENZIE: Because of the ceiling.

MRS OWENS: Yes. Oneof the things the Productivity Commission has done
both recently and about 10 years ago, we've reviewed workers compensation
arrangementsin Australiaand compared al the different workers compensation
arrangements and looked at the strengths and weaknesses of each regime, and we're
doing that now. There's an ongoing inquiry at the moment on thisissue. | did the
inquiry adecade ago. There may be a caseto - put a case to the Commonwealth
government that perhaps it's time to review transport accident arrangements. There's
no guarantee that the government will give us that reference but it would be quite
interesting to be able to compare that Victorian legislation with legislation in other
jurisdictions and do a bit of a compare and contrast and possibly even look at other
jurisdictionsinternationally and say, "What are fair arrangements? Can it be made to
work better?' - and make recommendations.

Now, the Commonwealth government doesn't have jurisdiction over transport
accidents but | think just highlighting those differences could be very useful, very
powerful. It doesn't help your particular issue but, you know, the only way you can
deal with these things | think eventually isto stand back from them and look at them
asanational issue and say, "Have we got fairness in the system?' | mean, you've got
a situation where your daughter was injured in another state under different
legislation and you're dealing with the Queensland trustee. | mean, it'sall very
messy and you're stuck right in the middle.
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MR DENNISON: Wadll, you don't know the half of it. My daughter has actually
worked for the attorney-generalsin Canberra. So she had a car registered in
Canberra, had the accident in Victoria and we brought her into Queensland.

MRS OWENS: The other person’s car was registered in New South Wales, wasn't
it?

MR DENNISON: That'sright.

MSMCcKENZIE: The other thing we sometimes do in our reportstooisif there are
matters - and you've raised a matter of a ceiling which applies not just to your
daughter but to all other people who are assessed as having care needs under that
legislation and we may perhaps note in our report that these issues have been raised,
even though they don't directly relate to the Disability Discrimination Act. | mean,
already people in other submissions have raised questions about disability services,
for example. So we may want to make a note that that issue has been raised al so.

But in your individual case, as I've said, you may think of having atalk to the public
advocate equivalent in Queensland and just see what advocacy might do to help the
situation.

MR DENNISON: Yes. Beforel finish off I'd just like to say | think that
competition would assist in thisarea. | think alegislated choice of trustees - in other
words competition - and the option to move between trustees at no financia cost to
the client would assist in achieving three things. the control of and saving of the
excessive management fees and charges; also address the need imperative of the
family to retain control of their own lives and not have any interference, perceived or
otherwise, of the state, to be able to get on with their lives. Thank you.

MRS OWENS: Thank you very much for that.

MSMCcKENZIE: Thank you very much indeed for your submission. It'svery
helpful to us.

MRS OWENS: Well note your concernsin our report. We'll just break for a
minute.
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MRS OWENS: Well now resume. The next participant thismorning is Mr Victor
Camp. Could you please give your name and the capacity you're appearing today for
the transcript.

MR CAMP: Victor Camp as a private individual.
MRS OWENS: Thank you very much. Can | call you Victor?
MR CAMP: Yes, certainly.

MRS OWENS: Thank you for appearing, and | understand you just want to run
through a bit of background about yourself before we cover some of the issues.

MR CAMP: That'sright, yes. Just to say that ever since | was ateenager | suffered
from deafness and this did cause alot of problems in employment because | was able
to hear - people didn't realise | was deaf and if | told them they usualy said, "Well,
you can hear me all right," because | was close. So basicaly | sort of had to try and
get over these problems. Often it led meto change alot of jobs. Inthe 1950s alot of
unskilled jobs were virtually ten apenny. Every factory had vacancies. | was
skipping from job to job because | just couldn't deal with the problem. Then | got a
hearing aid and that made things marvellous and then | entered the insurance
industry. But by thetime | cameto Australial was beginning - | got back into the
insurance industry here when | was about 30 but my hearing was beginning to
deteriorate again.

One of the big problems of being hard of hearing is that you might miss words
but your brain can work out, from what the other word you do hear, what’s being
said. Butit'sno good if you're trying to take down particulars from people. Y ou
can't get it right. Then they think you're stupid and they have a habit of speaking
loud. It's the same when they often meet an ethnic person, because they think the
ethnic person cannot understand they react asif that person is deaf and sometimes it
can be very embarrassing. But anyway, | eventually got into the public service but
after being an insurance agent | just couldn’t adapt to being a messenger very easily,
but unfortunately there was a clash because my predecessor, he'd been using -
unknown to me - transport. He'd been using Commonwealth cars to go and do the
messenger work, when | was doing it on foot. | was flat out in the heat going from
place to place but | was being criticised because | wasn't doing the job properly. It
was only later | found out that that was why, he was taking short cuts.

There was a sort of cultural problem. But anyway, | tried my hand in business
but by the age of 54 | ended up on the disablement pension because | developed a
back condition called spondylolisthesis. | decided that it might be agood ideato try
and get some education. 1'd already been involved in agroup | founded myself
called HOPE, to help older people gain employment. | aways said to the older
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people, it's not a matter of short-term training, it might be a matter of long-term
training. That didn’'t go down too well, so | thought I’d follow my own philosophy, |
will actually enrol. | went to TAFE, got into university, got the BA degree and then
the question was, what to do then.

So | decided to enrol in adult education but unfortunately there was problems
getting a place to do the practical work in TAFE. There was no compensation paid
to any teacher under that particular graduate certificate. So | decided to cut that
course - instead of taking a graduate diploma, | took the graduate certificate. Then |
decided to go into secondary teaching, not because | really wanted to teach in schools
but because | thought if | wanted to do a bit of tutoring | need to know what’s going
on in the schools. So | got the diploma but getting the diploma involved at that time
- because they've changed it a bit now but it meant doing 10-week practical teaching.
Y ou enrol in a coursein February and you're in the classroom by April. | thought
with my deafness it might be alot better if | went into a private school arearather
than a state school because | thought the discipline problem in state schools might
mean background noise, | wouldn't be able to hear.

What | didn't know wasthat if you do that - which | did - that meansif you
want to get a state rating you must do a practical test in a state school. Also what |
didn’t know was those teachers who give the actual training, they are not necessarily
selected for any particular ability, they only usually want to do it for the money;
they’re paid extra. Thisin my opinion is the wrong way to do practical training for
teachers. But anyway | got onto Education Queensland and | said, "L ook, I've
graduated, I'm now officially ateacher but | need to get a state rating.” The top
ratingis S1. | unfortunately put T1 inthat submission. Sl isthe thing that they all
want. If they can become an S1 it means they are top notch people. S2 not quite so
good; S3 going down, and the worst place of all isaT4. You'revirtually sort of a
dog's dinner.

WEéll, | rang up Education Queensland to chase them up and they finally sent
me over to Caboolture, along way from Wavell Heights. When | arrived at the
school there were two people there, aman and awoman. They didn't seem too keen
to really give me much time. The room was dark so | could put on avisua - an
overhead projector - and | had trouble hearing them. So they told me - | can't
remember now if they told me personally or whether | found out later but anyway the
upshot of it was that they rejected me completely. That meant | would have been
banned from state education. By thistime, despite my deafness, | got in my mind
that maybe | could teach in classrooms because the kids at Nudgee, they were quite
good kids and there was a lot more discipline there. That was right.

When | went over to TAFE, | did a bit of TAFE school - a TAFE place where

they take grade 11 and 12. That went down well, but unfortunately | found out in the
adult education there's an enormous demand for people to get into it becauseit’s
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much easier in away than teaching in a state school. So basically | appeaed to
Education Queensland. | said, "Look, | didn't get afair go." They gave mean
interview with two ladies and they said, "Look, we'll make you aT4." Well, | didn’t
really understand much about it but | said, "How do | go about work? Won't they be
sending for me when there’'s any work? I’'m doing history and English.” That was a
disaster in away because history isvirtually not taught in state schoolsreally.
They'vetucked it in with socia science and geography.

| mean, you get kids today, they wouldn't even know - well, some of them
wouldn't know Adolf Hitler. They don't know about any real history. So that meant
the only thing | was really on offer for was English but unfortunately quite alot of
people have come into the education system with aBA. There'stwo waysin: oneis
to go straight into the education degree and spend about four years doing nothing
but; or the other way isto comein with aBA and do the - well, it was one year and
now it'stwo years. So basically | wasjust told that it was up to me to get my own
work. | wasonly allowed as a T4 to do temporary work or work that would perhaps
be aweek or two but | could never be permanent. The ideawasthat if you could do
50 days teaching and prove yourself, then you could be graded up to an S3. So the
first thing had to be, where did | get the 50 days' work from. They said, "Go around
the schools and ask to see the headmaster.” | found that was impossible.

MSMCcKENZIE: Doesevery other temporary teacher classification haveto do
that?

MR CAMP: Waéll, it depends | think on exactly what their rating is. I've never
been ableto find out how many T4sthere are. But officially Education Queensland
sends around alist to all schools stating that these teachers are available as temporary
teachers. But | think once the T4 islisted, very few schools are keen to hire them. |
also found that a number of retired teachers get alot of this temporary work. So
basicaly | went around and it was rather humiliating, as | put in my submission.

Y ou have to more or less queue up. There's always students there. One place they
charged me for a photocopy. But eventualy | did get abit of work and it didn’t turn
out too good, but there was alot of background noise. One of the worst examples
was aclass - grade 11. They wasn't even in the blooming classroom. They wouldn't
go in. They started saying, "Come on, chief, let’'s go swimming, we don’'t want to go
and do lessons."

| got them in and they started throwing paper darts around and basically there
was noise and hubbub and then they started chucking plastic bottles and | thought
really | have not got control of thisclass. | didn't know where the telephone was and
| couldn't even remember where the blooming office was because, you know, when
you're new to the whole campus you don't know where you are. So | thought, I've
just got to stick thisout. But anyway, | did abit of school marking for that
compulsory testing and one of the guys said, "L ook, you know, you're silly going
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around the secondary schools. There's no work there," because he said, "What
happensis, if one person’s off because they're not all working all the time they can
cover for each other. Thework isin the primary schools. There's agencies. You'l
get bags of work." Well, that worried me a bit because, | think as | put in the
submission, | hadn’t been in a primary school since 1949. So anyway, | followed his
advice and | listed myself with agencies and | did get work but unfortunately the
discipline problem was a darn sight worse. The kids were making alot of noise.
Other teachers would tell me to shut them up and then as soon as they went out it
would start again.

Basically | was becoming anervous wreck and | decided to get out of that area
because | noticed some of the children - like, one child might say, "Give us a pen,
will you?' And the other kid would get hold of it and he'd chuck it and | could see
someone having their eye knocked out so | thought, "1'd better get out of this because
| just can’'t control them." So redlly, by the time all this had happened well over one
year had passed and | decided when | thought about it that education in Queensland
had not given me afair go because they were on the media saying they encouraged
disabled people to become teachers and also they had been under criticism for the
way they’d been dealing with some disabled children. | was at one school where the
child was in awheelchair and the teacher said to me, "He can't read or write, he
swears and he's doing nothing here, but his parents forced him to come to this school.
He should be looked after separately.”

| thought, well, if that’s going on obviously disabled teachers - whenever |
reported for aday’'s work it was very off-the-cuff sort of system. Y ou have to wait
and then someone says, "Y eah, what do you want?' 1'd say, "I've been booked today
by the agency to comein and teach.” "Yeah, that’s right, you'rein - where are we -
08.2. Now, here's some stuff for you. There's the school rules. We want you to do
playground duty,” and you think, crikey, you know, by the time you sort of find
where you are it's amost time to start the lesson. Sometimes when the door was
locked, sometimes they’d give me the wrong room. There was constant muck-ups.
So basically | decided after thinking things over that | should lodge a complaint
about discrimination. | did not think | had been treated fairly. Also, what concerned
me - and not necessarily for myself alone, because I’'m 65 now anyway - isthat | do
know that the federal government wants to get more disabled people into the
workforce. | do know that some disabled people are studying at university and they
get alot of help. 1 mean, the help | got, as | think I've put in the submission, is| got
atypewriter, | got aspecial chair, | got my own room.

MSMCcKENZIE: Yes, yousaid it was excellent.
MR CAMP: | fet basically it was and | thought this could be done abit better for

disabled people in the education field because | do feel that if people do get a degree
as a disabled person they might want to try such an area. So | decided that it would
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be reasonable | thought to complain and | wrote a letter to Human Rights. They took
some time to react but eventually somebody rang me or | rang them.

MSMCcKENZIE: Do youremember how long?

MR CAMP: Quite afew weeks | think. | generally wasn't impressed right from the
beginning because when | found the phone was engaged and then sometimes | think |
left a message and no-one got back to me, but eventually | put my submissionin.
They wrote back and somebody rang and said, "L ook, we can liaison with these
people. Maybe we can get you some kind of job." | said, "Look, | cannot teach but |
wouldn’t mind teaching on a one-to-one because I’'m doing some of that now,
tutoring, and | also go down to Wavell Heights and | work in their reference centre
on aone-to-one and it works very well. It can be very rewarding. | mean, | have
never had a class of kids but the tuition I've done, it's sometimes rewarding to see
how people can improve and such.

So basically | felt quite pleased and then Education Queensland later replied to
my complaints. They said that | had been given work and they claimed more or less
that they had found the work which of course wasn't true. They offered to mediate
and then suddenly just after that | got aletter back to say the agents, the commission,
had decided that there was no merit in my case and they terminated it. Well, | felt
that - - -

MRS OWENS: Excuse me, did they explain why there was no merit?

MR CAMP: Weéll, one of the reasons they put down was the 12 month limit. I'd
gone over 12 months before | complained. They felt that this was a major problem,
according to the act. The act | think is supposed to say that if you've got
discrimination against you you should apply within one year and | do feel that was
unfair. Anyway, | went down - | was more angry with Human Rights because |
didn't realy expect to get much out of Education Queensland anyway, but | think
what annoyed me at the time too was they were giving almost $50,000 away to get
rid of people out of the system and | thought, you know, if they've got all that kind of
money to throw around, well, surely I'd be entitled to a bit because had | have beenin
- had | have been able to have handled the job | could have been earning $1000 a
week amost. Asatemporary the money that | - some of the people do actually make
aliving virtually working in temporary places. | think it's gone up to 235 or 246 a
day; three or four days aweek that’s - - -

MSMCcKENZIE: That'samost athousand, that's right.
MR CAMP: Theadvantageis, if it's on aday-to-day, just here or there, you've got

no homework or anything. Put it that way - basically, | sort of went through the
welfarerightsand | said, "Look, I'm not happy about the way the Human Rights
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people work." Well, he said, "First, you went to the wrong people. Y ou shouldn't
have goneto Sydney." Well, | said | couldn’t find any other Human Rightsin the
phone book. He said, "That’s your first mistake and secondly, we get people like you
doing afair bit." He said, "They won't spend any money." Hesaid, "You had an
offer. They made an offer from Education Queensland to the Human Rights
Commission to mediate." | said, "Y eah, and that’s the bit that gets me. Why didn't
they do it?" Well, he said, "To start with they probably thought your case was weak
anyway" and he said, "They are not going to spend money sending someone all the
way up here; hotel bills and so on, just for aweak case." So he says, "What they do,
they chuck it out."

That made a certain amount of sense to me because | thought the way they
replied to get rid of me was very quick. The normal way it could drag for weeks,
you know. So basically this really made me angry because | thought thisis not good.
These people are supposed to be taking up things for people and | thought, as| said,
it'snot for myself alone. There was a case | went through, atutor; shewasin a
wheelchair. Poor woman was in aterrible state. She told me she wanted to get into a
government job. She wanted to get adegree. She was having a hell of a problem
going from Kedron all the way out to Lowood in awheelchair. She wastelling me
how they wouldn't give her one of those mobile wheelchairs and she had to fight for
it. | thought, well, if she ever getsinto the state | am in she’s going to suffer so |
thought to myself, what can | do? | wrote letters to the Human Rights and they didn't
reply. Once they terminate, if it's going, welfare rights - yes, oncethe caseis
terminated you've had it, you won't get areply.

| thought even a shonky hire-purchase firm, even they will write you aletter
back. So | went to the ombudsman and he said, "Sorry, we can't deal with it. It's out
of our jurisdiction,” so | finally got onto the attorney-general. After alot of letters
they finally wrote to Human Rights and | they got aletter back from Human Rights
but they didn't really address what | was saying about the welfare rights and the -
they just said it’s not their policy to mediate unlessit’s part and parcel of the normal
sort of court case because it would show biases. Well, | wrote back only the other
day to say, look, if 1 had been the reasonable man on the Clapham omnibus or the
Bondi tram, what | would have done, | would have picked up the phone, | would
have rung myself and said, "Look, I’'m sorry, your case is not really strong enough.
Y ou can't really prove that they were biased against you but they have offered to
mediate. | will ring them and just see what we can do." They could have done that
but no, they said, "No, it's the blanket policy that we don’t do things like that."

MSMcKENZIE: Did you know - when you rang them, when you first rang the
Human Rights people, did you know about the - sorry, I'll ask one moretime. Did
you ring them first and then write to them, when you began? Did you - - -

MR CAMP: Yes, | rang them first and | had alot of trouble then. They've got two
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numbers; one’'s afree number. That blooming thing was engaged. The other one had
arecorder onit and | think | left aname and address and no-one ever got back to me.

MSMCcKENZIE: Sothenyouwrote. Isthat - - -

MR CAMP: Yes. Butinthisletter, thefinal letter | got from Human Rights, they
suggested if I'm too unhappy | should ring an officer and talk to them. So Monday
morning | decided - | thought | would ring because | knew | was coming here. | rang
through and | got through on the 13 number. | didn't ring that free number. | thought
"That’'s hopeless; I'll ring the 13, I'll pay the fee." Somebody picked up the phone
and | said, "Yes, | want to speak to" - named the officer. "Right." Just grunted more
or less. He put the phone through and of course the recorded message comes on. It
said, "I've been on holiday. I'll be back on the 26th." Well, it was the 26th, mid
morning, and said, "I'll get back to you." So | left amessage but, well, they haven't
got back to me yet.

The point is now, if he'd really been on the ball - thisis the kind of thing that
annoys me - he could have said, "L ook, I'll tell you, she's been away. She’s got the
recorder on. Do you want to leave a message for her or can | deal withit?" Private
enterprise can do these things so basically what | do feedl is that with the government
determined | think now or later to get more and more people on disabled pension into
the workforce the act must be strengthened whereby it can't be all done by post. | did
make a point that when alot of people complain, that not everybody has got skills. |
mean, | have a young student | help sometimes. She writes brilliant essays, yet when
she wants to write aletter she rings me and says, "Can you help me? I'm not sure. |
haven't written many letters. How do you put it together," and | help her because,
you know, I've written afew now.

Basically | think they should take it verbally because the other people that are
responding are organisations. They've got lawyers and graduates and no lawyer
would ever ask - if somebody walked in and said, "Look, | want to see you about a
problem," I've never known alawyer to say, "Y eah, well, I'm busy. Go home and put
itinwriting and I'll deal withit." He'll always say, "Comein," and helll ask al kinds
of questions - open questions, closed, you know; total questions and so on, because
they know how hard it is to get things out of people. So really, what I’'m trying to say
is, the Human Rights Commission, in my opinion, isvery, very disappointing. The
act should be strengthened and they should get more verbal statements. Finally, they
should have people on the actual ground level to investigate these things personally
because you can't always get the culture of the job by finding out by post. You've
got to actually go out and question these people and say, well - you know, you've got
onein four ethnic, unskilled people who are unemployed. Y ou've got an enormous
number of mature age unemployed. What hope isthere for adisabled person even if
they get their qualifications, particularly if their disability isworsening.
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It's not so bad if the disability isstatic. Y ou know, we all know the story of
Douglas Bader who lost two legs. With wonderful inspiration went back to flying in
the war but he already knew how to fly and the disability never got worse. What if
it'sadisability that worsens? The person may be able to work at first but they may
have problems. People are not willing to face that and say to somebody, |00k,
"You've got problems.” They try and work them out of thejob. | mean, | was once
in an insurance company where we had alady agent - very unusual - and she wasn't
performing but nobody had the gutsto sack her. They just let her work herself out
by not giving her any help. I've seen this- you know, this was a gender thing but I've
seen thisin the security business | wasin. | mean, some of these jobs they sent out
there was no lavatories, no lighting. | mean, sometimes they would send women
there. I'm pretty sure it was being done to get rid of them. Y ou've got this going on
in all these cultures.

If you're really going to run this business of getting disabled peoplein the
workforce you really need to get people out in the field who can see what’s going on
and question people because you can't do it by lengthy letters because, | mean, well,
with this Human Rights, how they explain to me that | didn't get an answer, they said
that an officer must have got the correspondence and not acted on it. Now, that’s
black-listing someone whao's not there any more, but it was addressed to the person |
was complaining about. Now, | don't believe that mail that was addressed to that
person went somewhere else but | can't proveit. But if you had somebody on the job
who went into that office you could question people and | think you'd find the truth.
Basically they werein need | think to improve their communication; get the phone
answered. When people are emotionally upset they are redlly often at the end of
their sort of wits, they don’t want to get some recorded message or somebody that
just grunts and says, "Y eah, what do you want?"

They want someone to say, "Good morning, sir. How are you? How can we
help you? What's the problem? Let’sget intoit.” You get that, it can lift the
enthusiasm of the person and it does - it would do the community good because if
you saw more disabled people working, you'd think, well, if that chap - if he can
work and he'slost his legs or something and he's in a wheelchair, then | should be
able to get something. It might encourage more enthusiasm. | mean, the story of the
man who lost his two arms and he writes with his feet and he actually pours his tea
out and his bread and butter, all with his feet, he says, "People come up to me and
say, 'l can't believe this and they say 'It makes me feel so humble to see a man that’s
lost hisarms doing all these things with just hisfeet. Y ou give meinspiration.™ But
today at the present moment | don’t think it’s easy for too many disabled people and
that’s why I've made the submission.

In my case, well, basically what I've finaly doneisjoin the Teachers Union.

They've submitted it to asolicitor. | have aready been to Legal Aid and they more
or less said, "Y ou're as dead as a Dodo because you've got that 12 month limit." |
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mean, | was even willing to go into the court myself and argue but they warned me
and they said, "L ook, the other mob - state government - they hire some lawyer and
they want you to pay it back because they're cash strapped at the moment. They're
after the money. | think they went after that Aboriginal chap about the Nigger
Brown Pavilion. They're after the legal costs off him. They won't let it go any more
so they said, "Really, you would be very, very - you need to have great caution
before you come into court.”

MSMCcKENZIE: Did you know about the 12 month limit when you wroteto - - -

MR CAMP: No, | had noideaof it and | do feel it's one of the most unfair things
to ever have been done because it can often be years later before you know. | mean,
| used to be an honorary bearer in the ambulance and | can see now that they wanted
me out because | made ablunder. | couldn’t hear too good in an accident. | wasn't
too good on the bandaging, because | aways believed, get the person to hospital,
don't start bandaging people up. But at that time, in 1969, the culture was to make
the dressings ook good and they worked me out gradually by giving me all medical
cases al the time and that would have meant that somebody was liaising with
somebody else and it was a nasty shock to realisethat. Yet | only realised it some
years later when | thought out very carefully what was going on, and only when |
was reading a novel where the author describes how someone else had this done to
them. Thisgoeson alotin jobs.

Many years before that | worked in ahospital. Therewasamale nurse. They
didn't like him and the same thing happened to him. He kept being given awful work
and he finally realised they wanted him out and he quit. This goes on an awful lot
and going to Human Rights, the way it is, by letters, isno good. You really need a
sharp shooter to go out there and ask a few questions and then they can see the
culture. You can seethejob. You can interview the people and get to the truth.
Redlly | think the government should make a definite effort to assist people to get
work and then see that they don’'t have any problems | ater.

MRS OWENS: Youvemade some, | think very constructive suggestions, about
how the commission could be improved and I've just been noting them down as
you've been talking. Y ou talk about strengthening the act and maybe that will
involve having to review thisidea of a12-month limit. You talk about being able to
make verbal statements, either over the phone or directly to somebody on the ground
so - and improve communication. So | think others have raised with us some of the
constraints the commission works on. They don't have many staff and some have
said they don't really get enough money in their budget so that might explain some of
it. Sothereisabudgetary issue aswell.

MR CAMP: Waéll, you know, the welfare rights said that but my argument is that
by doing that they’re actually costing the government money because cases that could
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perhaps have got compensation are being lost and these people are falling back on
welfare. So, you know, they’re pursuing a penny wise and pound foolish policy. But
it'sthe kind of mentality they've got and | can’t seeit’s going to be easy to change at
all.

MSMCcKENZIE: Theother question iswhether there might not be consideration
about whether there can be a mediation before the time limit question is decided.

MR CAMP: Yes, | dofeel that mediation should have been followed up but it
hasn't been and | don't suppose it will ever be any good now because Education
Queensland probably realise that, you know, my caseisweak. They didn't exactly
put the truth in their submissions. They didn't find me any work really. It was all
done on my own but the way they’'ve said it, asif it was al done - you know, they’re
really trying to do their best to help. So | feel that the commission could do more
thingslikethat. It only involves picking up the telephone. Of course it’s the cost of
an interstate call but al those letters and filing and things could probably be cut
down further.

MRS OWENS: | agree. | think the more you can get away from the paperwork
and the red tape the better it isfor everybody really.

MR CAMP: Weéll, | mean, there was one guy who was amanager. He said to me,
"I want help, | haven't done letters for years. I've just been made a sales manager,”
and | gave him some instruction and al that but it turned out he never used the letters
because he does everything by phone. That really is, what, with e-mails where the
English is not so fussy, the formal letters are probably declining alot. | think, if
you've got a phone use it because it may cost a bit more in phone calls but it will
probably cut down, as | say, al the clerical filing because each time they've got to
put areference and someone has to go and look out the letter and find out what was
actualy said and, you know, all that’s labour time.

So | dofedl if they could look at their act, and the act itself could be revamped a bit, |
do fedl that might be better for future disabled people because there’'s no doubt
competitivenessis making it harder. | mean, years ago alot of jobs were held for
disabled people, like watchmen at factories. They used to do that meter reading.
That used to be for people that couldn’t be tradesmen any more, but those jobs have
all been put under private contractors, they’re running on avery tight competitive
budget - you know, the global village and so on. There doesn't seem to be so much
room for anybody to be willing to be more liberalised and that’s making it harder.

MRS OWENS: Thank you. Cate, did you have any other questions?

MSMCcKENZIE: No. I'veasked lots of questions as you've been making
submissions. It's been areally good one. Thank you very much, it's very helpful.
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MR CAMP: That'sal right, pleasure.
MRS OWENS: Yes, thank you. We've kept you a bit longer than we said.
MR CAMP: That'sal right.

MRS OWENS: We apologise for that. Well now break and we will resume at
11 o'clock.
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MRS OWENS: Well resume. The next participant this morning is the
Anti-Discrimination Commission, Queensland. Hello, welcome and could you both
give your names and your positions with the commission for the transcript.

MSBOOTH: I'm Susan Booth and I’'m the commissioner.

MS GRAHAM: Lyn Graham, and I've been working on research with the
commission.

MRS OWENS: And, | understand, one of the authors of the excellent submission
we've received.

MSGRAHAM: Yes

MRS OWENS: Thank you both for coming and also I'd like to just say thank you
for seeing us last time we were up in Brisbane. We had a good conversation that day
and just treat this as an ongoing conversation really. Despite the microphonesitis
relatively informal, so thank you. Now, | understand you want to make some
introductory comments.

MSBOOTH: Thanks, Helen and Cate. | suppose the first thing | want to say is
that essentially what we've said in our submission we consider al to be important,
but | did want to take this opportunity this morning to just highlight some of the
points and in many ways reiterate some of them, so if you don’t mind I'll do that - not
because the other stuff isn’t important but | guess from where we sit - and it’s
essentially taking into account our experience of what has worked well if that wasn't
obvious from the submission. Some of the things we felt were happening in
Queensland we think are good, and to the extent that that would assist you in your
inquiry we have highlighted those. Again today | guess I'm also going to highlight
some of the things that we're either feeling are very important from a human rights
point of view or alternatively has worked well in the Queensland situation and we
think are worth you considering in your recommendations in terms of any changesto
the DDA. Sol might start if that's okay.

MRS OWENS: Yes, please.

MSBOOTH: Thefirst one | wanted to highlight directly from the submission was
the definition of disability. There was some discussion in the paper about other
definitions of disability and should they all be the same. | guessfrom alogical pint
of view the first thing people would say was, "Yes, of course." It's neat, it'stidy. If
everybody’s definition of disability, whether it'sin the social security legislation or
the federal act or the state act, it should all be the same. Well, we have aview that's
dlightly different from that, perhaps not quite as neat but certainly very workable.
That's the first point we wanted to make about the definition of disability in the state
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act; there’'s frankly never been a problem with it. The definition is broad and we
commend the authors of that definition in the state act, very similar to the
Commonwealth act.

Of course, as the point that has been made in the submission, is that many
people with disabilities who may not qualify for the disability pension nevertheless
face unfair discrimination every day because of their disability. There has absolutely
never been a problem with the definition and | guess that’s the first point | wanted to
make about the definition.

MSMcKENZIE: A number of the other submissions have said similar things and
in particular they've said that the great thing about the DDA definitionsisthat it
avoidsfinelegal technical distinctions, if you like - you know, that it doesn't finish
up in afight about whether something falls within or without it. It's broad enough to
cope with most things.

MSBOOTH: I'd agreewiththat. The second thing | would say as well is that not
only doesit avoid those fine legal definitions but there's never been a problem of,
say, arespondent in a case then going on to say it'stoo broad. So the other side of
that isthat it works from both the complainant’s point of view and essentially from
the respondent point of view aswell. So that's the first point | wanted to make.

MRS OWENS: Whilewere on that point, we did have a participant yesterday - it
was Sue Egan from the Physical Disability Council of Australia- | don't know if you
know Sue.

MSBOOTH: | know the name.

MRS OWENS: Inthe council’s submission they did question the definition and
they said that it should be drawn from a more social model rather than a medical
model. We couldn't quite pin down what that would actually mean in practice but |
just thought | would draw that to your attention. So there was a bit of adiscussionin
that particular submission about the socia versus medical model.

MSMCcKENZIE: | think the point that they were sort of making was - and in the
end | think once you clarified it, it didn't really relate to the definition of disability, it
was really about looking at inclusiveness rather than prohibition. It's really looking
at - and ultimately | think that she clarified with us that looking at inclusiveness,
looking at a society that accepts difference rather than relying on it for differential
treatment she saw as amajor objective of the act. | doubt whether anyone would
argue with that.

MSBOOTH: Yes, and at the conclusion of my submissions today I’'m going to be
talking about some of those issues, highlighting some of those because | think I'd
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certainly agree with that.

MSMCcKENZIE: Canl just ask one more question about the definition of
disability and that is- and | just want to talk alittle bit about the Victorian context
for asecond - - -

MSBOOTH: Sorry, Cate, | just didn't get those last words.

MSMCcKENZIE: [ just want to talk about the Victorian context for a second where
the definition is very broad and looks very like in many respects the Commonwealth
definition. The only problem that has arisen, and it’s been relatively rare, has been a
guestion of when is a condition, when does it actually - or when does a - "condition”
is probably the best way to describeit. When does a condition constitute something
that is part of norma human life as distinct from becoming something that is
characterisable as a disability? What I'm thinking of is there have been really two
instances where it has been raised. One would not be a problem in Victoriaany more
because Victoria now has a ground of physical features discrimination.

MRS OWENS: Yes, that'sthe one | was thinking of.

MSMcKENZIE: That had to do with fatness. Obviously in some cases fatness
might be caused by some other condition so it could well be adisability but in one
case there was a question of whether extreme fatness could itself be adisability. In
another case there was a question raised as to whether someone’s anxiety was simply
the normal human anxiety that all of usfeel at various times or whether it might
amount to adisability. So it'saquestion of degree and there's - | mean, one of the
good things about the Commonwealth definition is that it doesn't deal with degrees
of disability but it's the line I’'m wondering about.

MSBOOTH: It'scertainly something that we are required to turn our mindsto in
accepting complaints and we've certainly had discussions along the linesin relation
to, for example, smoking. |ssmoking an addiction and therefore if it's an addiction
it'sadisability - and obesity, general obesity isin my view covered. | mean, thereis
aproblem of medicalising what isin fact, yes, a human condition, but we've been
able to accept those obesity complaints because of, as you say, the other things -
there will be a diabetic component or something like that as well that clearly fits
within the definition.

Other than sort of technical requirements, how far should we go? If you're
asking that, | haven’t given it much thought, | have to tell you, except to say at the
state commission we take a very broad view and it is probably something that | will
think a bit more about. There is no doubt that a broad human rights approach to the
definition because it is agood, inclusive definition, gets an awful lot in - but, yes, |
hear what you're saying about how far do you go.
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MSMCcKENZIE: | haven't dso thought of an answer yet but - - -

MSGRAHAM: | think it in some way goesto the limitations of this sort of
legislation generally, doesn't it: that you have to be discriminated against on one of
the grounds specified in the act in order to bring your complaint to the commission.
So other things may occur to you and no matter how unfair they are, unless they fall
within those grounds, the commission can't deal withit. | know that some
approaches overseas - you know, they’re taking a broader approach than that so they
don't actually specify grounds in some anti-discrimination legislation at al. So the
issue is whether the person has been treated unfairly because of something irrelevant
to the situation.

MSMCcKENZIE: Yes.

MRS OWENS: There's another example, and that’s excessively - very, very tall
peoplein aircraft, not being able to fit in economy seats because there’s not enough
space between the rows. Would that come in under disability? Again, it's one of
those grey aress.

MSMCcKENZIE: That'sthe problem. It dependswhat the cause of the tallnessis.
If it's- well, it might depend. If it's due to some medical condition, yes, probably it
would because it would be characteristic then of whatever that condition was. But if
it'sjust simply that you're unusually tall, because we all vary in height, then it may
not fall within the definition. It may be something - | just simply raise it for thought
because apart from that the definition seemsto meto cover al the situations that
might be needed to be covered by legidlation like this.

MRS OWENS: Anything else?

MSBOOTH: So, yes, we're keen to certainly broaden it rather than narrow it. |
mean, if it's broadened out that's fine if that happens. The second thing | wanted to
talk about was gain the unjustifiable hardship. The reason | wanted to speak about
that today was because | think there are a couple of quite neat casesthat in
Queensland demonstrate how well it works and that it isin fact what I've called
economically responsible both in itsintent and its practical effect in the
implementation, at least in the Queensland situation. | guessit’s one of our most
famous disability cases and I'vereferred to it in the submission and that’s Cocks v
State of Queensland, the important access case at the convention centre where
certainly the Queensland government believed prior to the handing down of the
decision that there was absolutely no way the government would be required to put
in a$200,000 lift that was at the front of the building rather than at the back
entrance; that no little anti-discrimination tribunal made up of a part-time member
could possibly do that to the Queensland government - and of course they did and
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that president has actually gone on to be a Supreme Court judge.

So we of course found that decision to be very useful because it has very much
demonstrated that the unjustifiable hardship provision works because the president
said at the time, "The Queensland government can afford this," and that was an
important part of the decision. In aproject that cost many millions, a $200,000 lift
wasn't alot of money. That can be very much contrasted to alittle family businessin
the Hutton decision. The Huttonsrun a B and B in Maleny and the history of the
case was that the council - I think it was the Noosa Shire Council - - -

MS GRAHAM: Cadoundra, | think. Was that the one?

MSBOOTH: No, I don't think it was a Caloundra- | can't remember. Anyway, a
dlightly north of Brisbane council would not tick off on the Hutton’s plans unless
they had achieved some sort of certificate or approval for their disability access. So
they sought an opinion of the Anti-Discrimination Tribunal. Now, thisisavery
small show and a newly-built B and B in avery rura setting. The member in that
circumstance, member Keim, noted that the circumstances of the Huttons meant that
there was inadequate disability access in the plans but instead of requiring like a
major rebuild settled on one of the rooms being completely accessible and then the
dining room, so that the public facilities and one room - now, that seemsto meto be
areally good illustration of the unjustifiable hardship provisions - is that he took into
account the financial circumstances of this little family business, made a decision
that ensured their financia viability but also provided disability access. So | just
wanted to highlight that to you today because | think in Queensland at least | am
confident that the unjustifiable hardship provision does provide, if you like, an
opportunity for amember to take into account economic factors. That'sit.

MRSOWENS: That'sit? Thank you. You aso, whilewereon- - -
MSBOOTH: No, I've got some other points but - - -

MRS OWENS: Okay. No, | thought - yes, because you said you had - - -
MSBOOTH: That'saso on unjustifiable hardship, yes.

MRS OWENS: Whileyou're on unjustifiable hardship you did raise in your
submission another point which you might be going to come to, in which case we
can talk about it then - but you said that you didn't believe that the act significantly
restricted competition. One of the arguments you gave there was because there was
this unjustifiable hardship provision that provides firms with a safeguard. Are you
going to pick up the competition issue under one of your other points you're going to
make? It was early on in the submission, | think. | just wanted to say that - it'sright
down - pages- - -
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MSBOOTH: It'spage4.
MRS OWENS:. Yes, page4.
MSBOOTH: Lyn might make some comments about it.

MSGRAHAM: | guessthe point that we're making thereis that the unjustifiable
hardship provisions do take into account the financial circumstances of peoplein
business so in that way they don't significantly restrict competition. Did you want
clarification on that?

MRSOWENS: No, | thought it was agood point. What it would mean in practice
isthat smaller businesses then would be more able to show unjustifiable hardship
than alarger business. So that really is helping to equalise the impact on small
businesses?

MSMCcKENZIE: It may not be quite as ssimple as that because in every case
unjustifiable hardship involves a balancing of circumstances so that if only the
economic circumstances were taken into account that might be the case. It will be
interesting to see what the commission’s view might be, and perhapsif that were the
only thing to take into account that may well be the case. But there will be other
matters to take into account; say, for example, the nature of the premises, the nature
of the consequences of whatever the particular situation or state of affairsisto the
person who alleges discrimination.

MRS OWENS: The benefitsto people.

MS GRAHAM: The benefits to the parties that’s taken into account.
MSMCcKENZIE: Yes.

MS GRAHAM: | think we included some information there from overseas about
studies that have been done there with small businesses that have shown that the
unjustifiable - the reasonabl e adjustment provisions haven't disadvantage small
business there and have meant actually substantial benefits for some businessin
opening up markets that they wouldn’t otherwise have had, and in attracting different
employees that they may not have had as well.

MSMCcKENZIE: Yes, thank you.

MSGRAHAM: Because obvioudly, | guess, when you're talking about physical
access, other people may benefit from that, such as parents with pramsand - - -
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MSMCcKENZIE: Frail aged people.
MSGRAHAM: Yes.
MSMcKENZIE: Good, thank you.

MSBOOTH: The next two points | wanted to talk about were if - provisions that
the Queendland legislation has newly inserted into the act in the amendments that
camein 31 March this year, and | think although neither of them specifically relate to
disability, | think they have capacity to be useful across a number of areas, and while
in Queendland, as | said, they don't relate to disability, | thought | would just
highlight those. Thefirst oneis, who may complain. We in Queensland have a new
section which basically alows a community organisation to complain in essentially
the vilification area at the moment. So if - we've added to race and religious
vilification, sexuality and transgender vilification. Now, inthose areasin
Queensland it is now possible for acommunity organisation representing, say, in the
religious vilification, the Islamic Council of Queensland or the LGBT, a
community-based organisation whose objects are designed to assist welfare of that
particular group of people, can bring acomplaint on behalf of the individual.

Now, anyone who has had any experience in this jurisdiction will say - people
will tell you there they’re discriminated against. (a) it isvery difficult to bring a
complaint - but emotionally, socially and financialy - this gives the opportunity for
the community organisation to bring that complaint and with all the - well, not al the
resources, no community organisation has all resources - but more resources than the
individual. It takes the onus off the individual, back onto the organisation. | think
it'sareally good provision and | certainly would hope one day in Queensland it
applies much more broadly than just to the vilification provisions.

| think in the disability area it goes without saying that it's bad enough that the
discrimination happens. But then to have to individually bring your complaint in an
individual complaint-based process - and | said the last thing I'll be talking about
today will be systemic discrimination and issues around that - but in the mean time
until we've got that perfect world that looks broadly at issues | think this provisionis
acan do one that could be done now. It's been done in Queensland in the vilification
area and I'd recommend it to the commission to consider as part of thisinquiry. I've
just got a copy here of that provision, if you're interested, because we didn't actually
include it in our submission.

MSMCcKENZIE: Yes, thank you.
MRS OWENS: Can | ask when that was going in, in Queensland did you try and

get it in for discrimination aswell? Why was the bill just confined to vilification at
the time?
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MSBOOTH: Therewasathought that in some ways - and you can actually think
about disability in thisway too - vilification is often of agroup. It’s a stereotyped
view because of your religious beliefs or if you're vilified on the basis of your
sexuality. It’s often that you don’t know the person but some abuse will be yelled out
onthe street. So it did have a group natureto it that, | guess, enabled us to convince
parliament at the end of the day that it had - vilification was often in the nature of
vilifying a group rather than an individual, though of courseit can be an individual.

| think that when you think of an inaccessible building it again affects a group.
It may be an individual who brings the complaint but it's inaccessible for everybody
with that disability. So | think thereis some neat connections back to bringing a
complaint inthisarea. | mean, how it will play out in the tribunal we don’t know yet
because there’'s been no cases, and exactly whether some law will develop around it, |
guess, as to who can bring a complaint and in which circumstances, are not clear.
But | am very keen to move discrimination law really away from that individual base
to the capacity for us, as a community, to deal with discrimination and this, to me, is
astep in that direction.

MSMCcKENZIE: Soit’san organisation can complainin relation to either a group
or anindividual. Isthat right?

MSBOOTH: | believeso. It will beinteresting to see what the tribunal members
say, Cate, about that. But that’s certainly - - -

MSMcKENZIE: That'swhat it lookslike.

MSBOOTH: ---onalegidative basiswhat it looks like.

MSMCcKENZIE: Couldl ask - and | have to say I've obviously read the
Queensland Act but | don’t know it well enough to be able to answer this question -
are there any circumstances in which the commission may complain - - -
MSBOOTH: Therearebut it's extremely limited; | think on request of the minister
or - there are a couple of other capacities but there's certainly no capacity like
HREOC have had in the past. Infact it's never happened.

MSMcKENZIE: It's never been used.

MSBOOTH: It'snever been used, no.

MSMCcKENZIE: Do youthink HREOC should have that sort of power reinstated?

MSBOOTH: Yes, wedo, and we've actually said that in our submission.
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MSMCcKENZIE: Yes. You'regoing to tablethat?
MSBOOTH: Yes, | will.
MSMCcKENZIE: Thank you.

MSBOOTH: The second provision | wanted to talk about along the same lines.
Again, | guessit’s atheme that hopefully will become abit clearer from my
submissions today. It's the notion of acommunity approach to all areas of
discrimination, including disability, and that's cost provisions. Any individual
complainant cannot help but turn their minds to the possibility of losing the case. In
Queensland that generally means costs follow the event and they potentially can have
acosts order of many thousands of dollars made against them. Inthelast lot of
amendments that went through in 2003 we were able to put in some, | guess, brakes
on that general legal rule, and - - -

MSMCcKENZIE: I'msorry. Canwe just break for aminute? Y es, sorry about
that. That would be afirealarm. But welll go on. We're just wondering about
whether there's afire.

MSBOOTH: | just noticed the air conditioning has gone off and the next thing |
heard were noises that sounded like fire engines, so - - -

MSMCcKENZIE: | think we might have afirealarm. We'd like to know if itis
going to be a problem rather than not know, for obvious reasons.

MSBOOTH: Yes.
MSMCcKENZIE: Well resume and just see what happens. Carry on.

MSBOOTH: Sol wastalking about the costs orders and - | don't know whether
we got the example.

MSMCcKENZIE: Thisis- yourerelating thisto Queensland - - -

MSBOOTH: Yes, thisisanother provision

MSMCcKENZIE: - - - or tothe Commonwealth?

MSBOOTH: ---that cameinin 31 March thisyear and unfortunately the second
page didn't get printed out. But | wanted to read it out to you. It specifically went in

to address that situation where a person has brought a complaint on the basis of
disability in relation to access. Now, that clearly has a public component toit. You
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fix the accessible busesin Cairns for one person, you fix them for everybody. | think
that was the thinking behind this particular issue. Now, the way it was drafted is
reasonably general but | believe can be interpreted to take into account that public
benefit component in the event that you lose your complaint. No, it’s not
discrimination for whatever technical reason but then when it comes to the question
of costs, what was the purpose of bringing this complaint, was it to potentially
improve that access situation? If that was the case then costs - the consideration asto
whether each party should bear their own costs will now rely on section 213.

The example that’s given of the operation of the section, just a couple of things
that are useful is whether a party has reasonably believed there has been a
contravention of the act, and the fact that that's a very useful provision. | may not be
alawyer. Itlooked and felt to me like discrimination and - but at the end of the day
there was this technical reason why it wasn't. Or, for example, if the unjustifiable
hardship at the end of the day said, for example, the bus company just couldn't afford
it, it seems to me that that’s when that point could be argued.

The example which isused alot in Queensland legidation, and which we have
certainly recommended, appear in the DDA aswell. A tribunal may consider it not
appropriate to order costsif the subject matter involves issues of particular
complexity or, importantly, if the decision may establish important precedentsin the
interpretation or application of the act. So that’s anew provision. | think, again, it's
one that takes into account important issues about discrimination and I'd recommend
it to theinquiry.

MRS OWENS: The other thing I’d say isif the provision is going to mention
public interest | think it would need to carefully point out that it ought to apply where
there's a public interest, even though the particular complainant may get personal
advantage from the decision.

MSBOOTH: | agree.

MRS OWENS: Becausethere'sarea difficulty where the public interest can be
defined as no individual getting a personal benefit from the complaint.

MSBOOTH: Certainly I think that's areally important point to make.
MRSOWENS: Youll aso betabling that amendment - - -
MSBOOTH: Yes

MRS OWENS: - - - with another page at some stage.

MSBOOTH: With another page. Yes, unfortunately - | might seeif | can find a
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photocopier here when | leave and I'll photocopy that second page for you.
MRS OWENS: That'sfine.

MSBOOTH: Thefinal thing | wanted to talk about - unless, Lyn, you wanted to
make any comments?

MSGRAHAM: No.

MSBOOTH: | wanted to talk about - is the question of a positive duty to promote
equality. Certainly in the future - and I'd like to see this commission redly - | see
thisas avery important issue - isthat if we are to move to a society that istruly
going to eliminate discrimination then we need to move towards a positive
discrimination - a systemic look at discriminatory practices throughout every aspect
of our lives. Thereis, you know now, a number of good examples and we've raised
them in our paper - isthe Canadian situation and, of coursein Britain, in the race
area.

The positive and proactive approach to discrimination, in my view, isnot only
effective for people with disabilities, it’s effective for workplaces and | would really
encourage the commission to do the sort of research that frankly agencies like ours
cannot do. If you did have the opportunity to look and research extensively one
particular topic as part of your recommendations it seems to me systemic
discrimination and looking at some of the best practice in the world to ensure less
reliance on an individual -based discrimination approach and to a more proactive one
would be something that | see very much fitting in with the national model of a
disability discrimination unit and disability legislation.

State agencies, frankly, have very little capacity to do that sort of work. It's not
that we're not committed to it but | guessit’s one of the big advantages of a national
disability discrimination unit.

MSMCcKENZIE: The best practice - what have you in mind? Are you thinking
Canada, US and UK? Or are you thinking of other international models?

MSBOOTH: | don't know enough about the models other than | would like - other
than understanding a little bit about the Canadian model that smply goesinto a
workplace, looks at practices, whether it's sex discrimination or race discrimination
or disability discrimination. It looks at the employment practices, looks at the profile
of the workplace and makes recommendations. One of the ideas that we had was
something a bit like the EOWA in Australia, that is kind of like for the sex
discrimination unit described as the proactive arm. What are the good things that
you can do to ensure your workplace does not discriminate against people with
disabilities? So it would be something along those lines.
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| don’t want to limit the inquiry, though, to sort of models that we've got, other
than | want that sort of systemic approach to be considered. | frankly don't have a
huge amount of knowledge about what's happening. I’'m going to, over the next
12 months, get alot more because it has becoming increasingly clear to me that |
need to. But at the moment | don't have enough knowledge to doit. But | guessI’'m
hoping that maybe this commission may be able to write some fantastic research and
I’d be very supportive of that.

MRS OWENS: Could | just ask you - Cate just asked about countries. | wonder if
there's anything interesting going on in Scandinavia, where you always - every time |
ever look at anissue, asocial issue, | tend to find - you look at what's happening in
Sweden and it always seemsto be well ahead of the game or Denmark or whatever.
Are you aware of anything happening in Scandinavia?

MSGRAHAM: No, | don't know about Scandinavia. But if you have alook at the
Human Rights Commission’s web site there's an excellent section under the disability
discrimination unit which has international links. There was an International
Disability Discrimination Law Symposium and there's a paper there that looks at all
of the disability discrimination legislation worldwide and it points out that some
countries, such as some European countries like Germany, for example, actually
have quotas for employers to employ certain numbers of people with disabilities.

But thisislargely based on repatriation of injured soldiers. It dates from the second
world war. It's not the progressive approach that the Canadians have taken. It's, you
know, amore historical approach, | guess. But that’s a good place to look. | can't
remember what it said about Scandinavia though.

MRS OWENS: Wadll, the UK also had that sort of provision until they introduced
their Disability Discrimination Act aswell. But we will have alook at it because |
think it would be incredibly interesting. But | think you said in your submission -
correct meif I’'m wrong - that we could look beyond just looking at employment, and
look at other areas as well where you could think about a more positive approach. |
suppose education would be an obvious - other important area that we could ook at.

MS GRAHAM: Yes, | think employment would be agreat place to start though
because - - -

MRS OWENS: We might have our work cut out for usjust there, yes.

MSGRAHAM: - --it'scertainly the areathat people with disabilities identify as
the one where they really have disability with discrimination.

MRS OWENS: And that'swhere alot of the complaints are, isn't it?
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MS GRAHAM: Yes.
MRS OWENS: That'sthe majority of complaints- in your commission as well?

MSBOOTH: Yes, yes. There'salot - there’'sasignificant proportion of that in the
next section of physical access complaints.

MSGRAHAM: Yes, and | think HREOC have also identified the employment area
as the one where they've been able to make least inroads. So having some sort of
program in that areawould be really welcome, | think.

MRS OWENS: Wadll, we've already got disability action plans although they're
voluntary. Thisis going one step further or a couple of steps further than a disability
action plan, isn't it?

MSGRAHAM: | think it's going considerably further than that. It's requiring
employersto tell you what their plans are to be inclusive of - - -

MRSOWENS: And then policingit.
MS GRAHAM: Yes, intheway that’s done for women in the workplace.

MRSOWENS: Well certainly have alook at it. | think we have got some material
about the Canadian approach.

MSMCcKENZIE: There'salsoamentionin one of the submissions about
South Africa. It would be interesting to see - perhaps not in the disability field -
what they have done in the race field.

MS GRAHAM: Yes.
MRS OWENS: $o leave that one with us.
MS GRAHAM: That concludes the things | wanted to talk about.

MRSOWENS: Right. Well come back to other issues. Before we go to your
submission | think there was an issue that we discussed when we came to visit you
and | just wanted to get something on the public record. When we had our meeting
back in March we talked about the cooperative arrangements between the
Commonwealth and the states. At the time there was a one-stop shop which | think
you thought worked reasonably well and | think you argued that the Commonwealth
pulled out for reasons unknown but possibly financial. What do you think about the
idea of reintroducing a one-stop shop?
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MSBOOTH: When you say reintroducing the one-stop shop, do you mean - I'm
not quite sure whether you mean literally one piece of legislation to administer or
two pieces of legiglation.

MRS OWENS: No, still have two pieces of |egislation but have a much closer
administrative relationship. We heard before morning tea of the case where the
gentleman involved worked through HREOC but had to do alot of hisinteraction
over the phone and in afairly unsatisfactory way and suggested that it would have
been very useful if HREOC had had offices on the ground in Queensland which they
don't and if there is conciliation they have to send people up here. It would be a
matter of maybe taking the HREOC complaint, doing the initial interaction with the
parties involved, having the discussions, working out whether it's an appropriate
complaint to go further, then passing it on to HREOC, | don't know - having a more
rational administrative arrangement and working together maybe. | don’'t know how
it worked in the past because I'm not really au fait with that.

MSBOOTH: Yes, I certainly wasn't around in the days when it worked before.
MS GRAHAM: | wasthough so | can tell you abit about it if you like.

MSBOOTH: | might just say acouple of things before - certainly Lyn can
comment. Obviously anything that provides a better service is something that |
would be keen to support and alack of aHREOC office in Brisbane means two
things: it means that people who want to file their complaint under the federal
legidation don't have a Brisbane office. Where they do have a choiceit also means
that many more complaints come under the state legislation and sometimes that can
be a compromise where in fact it might be better under the federal legislation
because there may be, on the nature of that complaint, a better complaint.

So with caution, | mean, obviously we would need to think about the nuts and
bolts of the complaint but, yes, asit provided better service in something that I’'m not
opposed to at least in principle. | mean, the practicalities of it | might ask Lyn about.

MSGRAHAM: TherewasaCommonwealth state agreement here many years ago
and it was really a Human Rights Commission office here but did the
Anti-Discrimination Commission’swork. So the argument then | guess arose
because as Susan was saying, most of the complaints were actually lodged under the
state legislation but it was a fifty-fifty cost-sharing arrangement. So you have a
Commonwealth - - -

MSMCcKENZIE: Queensland wouldn't have been arguing though.

MS GRAHAM: Weéll, Queendand, | guess, was taking the perspective that the
reason people were using the state legislation was that it was better than the
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Commonwealth and if the Commonwealth fixed up their legislation then it might be
more evenly distributed, so there is an argument in that way too. So those sort of
arrangements tend to break down, | guess, because of arguments about the finances
and who'’s getting the better deal.

MRS OWENS: But I think all those things could be resolved with a bit of
commonsense because of the auslan interpreter. Can you let us know if you need a
break because we're happy to have afive-minute break. Are you sure? Okay.

MSGRAHAM: Asfar as arrangements on the ground went it worked well, you
know, from the point of view of the conciliators and the staff of the commission. |
can't remember people finding it difficult actually administering both the
Commonwealth and the state |egislation.

MRSOWENS: Thank you for that. Thereisthisissue of HREOC resources,
limited resources. | think you've raised that in your submission too for education
purposes. But there's also just the availability. To the extent that there are going to
be some complaints that can only realy go to HREOC if it'sagainst a
Commonwealth agency - and | think harassment complaints - - -

MS GRAHAM: Disability harassments are covered under the federal legislation.

MRS OWENS: Those people that want to make those complaints are at a bit of a
disadvantage really, aren't they?

MSGRAHAM: Alsoif youwork for the Commonwealth, you can only make a
complaint under the federal act, if the complaint isin the employment area.

MSMcKENZIE: | understand all the comments you've made in your submission
about wanting the DDA to remain separate legiglation, not to become some kind of
omnibus legislation dealing with sex, race and disability discrimination, for example,
but in Queensland you do have omnibus legislation. Do you have any comments to
make about how you think that works? | mean, do you think it’s caused you a
particular difficulty and would it have been better to have separate acts, for example?

MSBOOTH: | can certainly talk about the difficulties, and the difficulties are the
very ones we mention in the legislation. Having omnibus net legislation requires you
to deal with 13 attributes fairly both in relation to your time and - well, basically in
relation to the time of the commission and the amount of resources that goes into
each area. The big advantage of having a separate piece of legislation is the focus
and the expertise that devel ops through the disability unit, the policy people there,
and more so | think than in the complaint area. | don't really think that | could say
that a better service would be provided in relation to complaint handling but thereis
no doubt that the human rights promotion done by a disability discrimination
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commissioner far outweighs the impact that an omnibus commissioner or president
can have.

Itisidentifiable, it is symbolic and it gives afocus and funds to a specific area
and | think it works very well in the Commonwealth. They're the problems with the
state. Thefinal part of your question was, would it be better in Queensland to have
separate acts. From afinancial point of view it would be impossible, | would think,
given the sort of funding we get to run the lot. So at least while the units remain
discrete federally | think there’s also a better chance of them being properly funded,
or at least better - maybe that's a bad choice of words.

MSMcKENZIE: It'sal reative.

MSGRAHAM: Yes, that'sright. Thereis some discrete funding and, you know, |
commend the people in the unit for the excellent work they have done in the decade,
in the previous decade.

MRS OWENS: What about the role of HREOC? It has got arange of different
roles and conciliator and educator, and there have been suggestions, and you have
made the suggestion, that it could be a complainant aswell. |Isthere some sort of
potential conflict if it takes on too many responsibilities or can that be dealt with?

MSBOOTH: Certainly, | mean, | am mindful that HREOC has had some problems
sometimes with confusing its roles and, you know, the Hardiman decision in the
Federal Court. | know there was some criticism of advocating so | am aware of that
sort of historic background. Having said that, on the whole | think it has worked
okay. | mean, there have been individual problems but to separate them out, | think,
probably would disadvantage human rightsin Australia more than the disadvantages
that come from, you know, perhaps overstepping the mark from time to time.

So, yes, | mean, we all need to be mindful that if we're wearing our advocate’s
hat that it's important that that's separate from the unbiased independent umpire role
that we have, and they do require careful cals, certainly in the state jurisdiction and
certainly given the criticism in HREOC, it does need to be worked through and
carefully worked through, and | wouldn’t under-estimate the challenges that that does
throw up, but having said that, | think there are significant advantages.

MRS OWENS: What if HREOC was to take on some new responsibility whichis
to initiate complaints? Would you have to set up some sort of Chinese walls between
that responsibility and itsrole as a conciliator?

MSBOOTH: Yes. | mean, you do haveto be reasonably careful. | mean, in my

own organisation the moment I've had something to do with a complaint as an issue.
| have nothing further to do with it if it comes across my desk. That'sit. It
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immediately goes to somebody else in the organisation and file notes are taken and
I’m very scrupulous to ensure that that independence is maintained within the
organisation; to the extent if it was impossible within the organisation | would
actually send the matter to HREOC or something like that, and that is something that
we have, | think, done on one occasion. So, yes, | mean, again, if you're taking on, if
you like, amost afourth role of intervener or actually complainant, again, yes, |
mean, it certainly adds another layer of complexity.

MSMCcKENZIE: Clearly if there were going to be conciliation in such a complaint
there would have to be some independent mechanism for achieving it.

MSBOOTH: Yes.

MSGRAHAM: | think the roles of complaint handling and community education
are actually really complimentary because | think that the information that the
commission gets from the sort of complaintsit gets very much informs the
community education process. | don't see those as being problematic at all. | think it
would be bad to separate those two functions.

MSMCcKENZIE: No. It seemsto me also that the complaints will inform the
education process. | have more difficulty, as | have just indicated where, if the
commission is an initiator of complaints, obviously there has got to be something
done about the conciliation for those complaints. There has got to be some
independent mechanism because if the commission were to initiate a complaint
clearly it would happen at the highest level. It's not going to be some junior officer
so it's not easy to say, "Well, well just go up the line to some person who hasn't been
involved."

MS GRAHAM: | guess given now that the complaint handling functions of
HREOC are all centralised in the president, whereas before the individual
commissioners used to perform that function, the possibility for separating those
things is very much there now because before, you know, the disability
discrimination commissioner would have been the one who accepted the complaint.
All of those complaint-handling functions have now been centralised with the
president.

MSMCcKENZIE: Soitmay be possibleto requirethat conciliation be handled by -
if the complaint isinitiated by the president, for example, that conciliation be
handled by another commissioner.

MS GRAHAM: Or vice versamight be more likely. The complaint might be
initiated by the disability discrimination commissioner.

MSMCcKENZIE: And conciliated by the president.
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MSGRAHAM: The president holds the complaint-handling functions now, and in
fact ironically can delegate that complaint to anyone other than the other
COmMIssioners.

MSMCcKENZIE: Yes.

MRS OWENS: I'm surethere must be away through it, through the issue. Welll
talk to HREOC about the issuestoo. There was another issue about - you have
suggested in your submission on page 16 that the concept of reasonable adjustment is
not included in the DDA and you suggest that we could follow the UK example and
try to define what that might mean, and spelt out what's in the section 6 of the UK
Disability Discrimination Act 1995. We have had terrible trouble in Australiatrying
to work through on thisissue in relation to the draft employment standards and I’'m
wondering if there are some major issuesin Australia asto what the barriers are to
trying to define reasonable adjustment in that context and how much hope we can
hold out to move beyond employment standards to try to think of away of bringing it
into the act.

MS GRAHAM: | guessthe main point that, | think, isimportant isthat it'sa
non-exhaustive list and it isincluded.

MRSOWENS: Yes.

MS GRAHAM: Becausethenit'sreally by way amost of an example, isn't it, if it’s
anon-exhaustive list.

MSMCcKENZIE: Reasonable adjustments surely are going to vary from case to
case.

MSGRAHAM: Yes

MSMCcKENZIE: You can give examplesfor what some of them might bein
particular cases.

MSGRAHAM: Yes. It'sredly thereto assist people, isn'tit, if it'sa
non-exhaustive list.

MSMcKENZIE: And that really comes back to the suggestion you have made that
in many situations in the act there should be examples included.

MSGRAHAM: Yes.

MRS OWENS: Why weren't there such examplesincluded in thefirst place, do
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you know?

MS GRAHAM: Inthefedera act?

MRSOWENS: Yes.

MSMCcKENZIE: Therewasn't adrafting convention of thetime. There were some
examples around in legislation at that time but the use of examples has proliferated
since then. Socia Security isthe best - one might not want quite so many examples
as that but they’re used much more now, and also in various jurisdictions they have
amended their interpretation of legislation to make it clear exactly what the role of
examplesis; that they're not exhaustive; that they don't limit the generality of the
provision of which they’re an example and so on.

MS GRAHAM: | think it's part of the commitment to legislation being in plain
English. It's complimentary to that.

MSMCcKENZIE: Also, that'sright.

MRS OWENS: And you do think that that would help in terms of these cases if
there were such examples.

MS GRAHAM: Yes. Theexamplesareinthe Queensland act and | think you will
find them helpful.

MRS OWENS: Any other state acts aswell or not in Victoria?
MSGRAHAM: | don't know.
MSMCcKENZIE: New South Walesistoo old.

MRS OWENS: Well havealook at that too. | thought it was a good suggestion.
I’'m just seeing if there's anything else. Have you got other questions, Cate?

MSMCcKENZIE: No. | shouldjust say | haven't raised with you the question of
including the provisions concerning awareness of discrimination and motive. The
problems there are so well-known that | didn't consider it needed further discussion.

MS GRAHAM: Thank you.

MRS OWENS: There was one other issue before we finish. Have you got another
couple of minutes?

MSGRAHAM: Yes.
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MRS OWENS: | know we said we would finish with you about 12.00. It'sjust one
issue relating to our discussion we had in March. Again, we were talking about
standards at the time and you expressed some concern, Sue, that if the state act set
higher standards than the disability standard, that that higher standard should prevail.
| was wondering if you wanted to comment on that issue on the transcript. Y ou don't
have to.

MSBOOTH: It'sanimportant issue both to the commission and to the sector in
Queensland. We have had some very significant winsin Queensland. The case that

| guessistestament to that is Cocks v State of Queensland which of course did
comply with the building code provisions of the time and yet was considered by the
sector to be a strong win for raising the awareness about disability accessin many
ways; not just the provision of the left, but it has had ramifications. The concernis
that of course adisability standard by its very nature will be a compromise and
because of that there is some concern that some of the games we made in Queensland
may be compromised when the standards are finally introduced.

| also am interested in exploring a bit further whether constitutionally the
standards are a compl ete defence to the question of disability discrimination. I'm
particularly interested in whether the 109 question about to the extent of the
inconsistency would mean that where, for example, say the DDA standard Accessto
Premises requires a 900-metre door whether you can comply to both and thereisno
inconsistency if someone in amotorised - those bigger wheelchairs actually requires,
for example, a metre-wide door access. Seemsto me that it may be that you could
comply with both requirements by having awider door; they’re not inconsistent.

Now, | know that is not aview that’s held very widely and at the end of the day
| will be seeking some legal advice and obviously will be complying with that. But |
suppose | was happy to put on transcript that they're the issues, but | also need to put
on transcript that at the end of the day, once that legal advice comesin, of courseit
will bethe law and I'll be following thelaw. There will be no uncertainty in
Queensland versus the other states. But | really had to put on transcript that you can
understand from the sector’s point of view in Queensland nobody wants to see those
great gains that we have made potentially watered down by the standards. Having
said that, | think the standards do provide some certainty.

MSMCcKENZIE: Againit'sabaance. On the one hand, one can understand
people saying, "Look, we have a standard. We now know what we have to do to
comply with it."

MSBOOTH: Yes.

MSMCcKENZIE: "Why should we throw the whole matter up again for uncertainty
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by saying if the states have a higher standard you comply with that?' On the other
hand, it is a matter, | would have thought, given that thisinquiry islooking at the
legislation that one might consider dealing with in the DDA. | mean, there may need
to be clarification of the effect of the standard.

MSBOOTH: Of course I’'m very aware if the Commonwealth chooses to do that
then that’s the end of the story. | mean, if the Commonwealth opts to override state
legislation completely then that's something that no doubt | would think would be
something that will be at |east considered.

MSMcKENZIE: Butthat doesn't have to be of course the only legislative
provision that could be made. It could be also possible to say - basically all I'm
saying is that whatever one wants to say legidatively about the matter, there ought to
be some clarification.

MSBOOTH: Yes. Canl just make one more point on this, because | know it has
been a hot issue and it’s a very important issue because we do need certainty but we
also need, you know, to remember we do have a good piece of legislation which has
worked well. Generally can | say there hasn't been alot uncertainty in my opinionin
the building sector around thisand | don’t think that - in Queensland we do try and
seethingsfairly. There has not been an end of complete certainty so | suppose if
there’'s afeeling that you've got to have a standard in order to make things certain we
haven't had one in Queensland and things have been pretty certain so far. But |
suppose | just conclude by saying | guess the inevitability of the standards debate is
going to be sorted out very soon, isn't it, once they’rein - - -

MSMCcKENZIE: Yes Thatisavery interesting submission you've made though.
They are clearly important issues to think about.

MSBOOTH: Thank you.

MRS OWENS: No, | thought it was a very thoughtful submission and you had
some good references in there for usto follow up aswell. So I'd like to thank Lyn
for putting those in. Isthere anything else that you wanted to say, Sue or Lyn?

MSBOOTH: No.

MSMCcKENZIE: Extensive, well thought out, it'savery helpful submission for us,
thank you.

MRSOWENS: Thank you. We'l now break and we will be resuming at 1.30,
thank you.

(Luncheon adjournment)
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MRS OWENS: Okay, we'll now resume. The next participant this afternoon is the
Telecommunications and Disability Consumer Representation called Tedicore.
Could you please give your name and your position with the organisation for the
transcript.

MSASTBRINK: Thank you very much and thank you very much for inviting me
to appear before the commission today. My name is Gunela Astbrink. I’'m policy
adviser with Tedicore which, as you know, stands for Telecommunication and
Disability Consumer Representation. | can outline alittle bit about the organisation
and it isfunded by the federal government from a Department of Communication
Information Technology and the Arts under section 593 of the Telecommunications
Act. It basicaly isto represent consumers with disabilities to achieve better access
to and equity in telecommunicationsin Australia. We are managed by Blind
Citizens Australiabut it is a cross-disability project. We have a project advisory
body comprising representatives of peak disability organisationsin Australiaand
aso Christopher Newell who is an expert in the field. Our work comprises regulatory
work sitting on committees, working with ACIF which isthe Australian
Communications Industry Forum which is an industry-funded body developing codes
and standards in telecommunications in Australia, and we also have involvement
with Australian Communications Authority which is the government regulator in the
area.

We work with the telecommunications carriers and carry service providersto
ensure that they have a better idea on what people with disabilities need. For
example, with Telstrathere is a disability forum that is held twice yearly and adso a
consumer advisory group on the disability equipment program. So that just givesthe
flavour of some of the activities which Tedicore isinvolved with. We have year-to-
year funding and have been in operation now for four and a half years.

MRS OWENS: Thank you. What's your own background?
MSASTBINK: My background?
MRSOWENS: Yes.

MSASTBINK: | haveworked in the disability and IT and telecommunications
areafor thelast 15 or 18 yearsin avariety of ways. In the information provision
area; inresearch. |, for example, am aso involved with a cooperative research centre
on smart Internet technology where there is a disability component and so thisis
quite important and not as much taken up as | think it should be that mainstream
research actually includes considerations of disability. | worked in Sweden for four
years with a Telematics and Disability Centre and there were funds there to improve
telecommunications for people with disabilities in Sweden and | coordinated a
Nordic forum on telecommunication and disability as well as being involved with a
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European commission on telecommunications and disability project called Cost 219
and | am still involved with that as an Australian member.

MRS OWENS: Y ou sound superbly well qualified to talk about these issues.
MSASTBINK: Thank you.

MRS OWENS: Yes, thank you for that. Y ou wanted to raise some of the other
issues in your submission, did you?

MSASTBINK: Yes.

MRS OWENS: Can you choose some additional ones?

MSASTBINK: Yes. |Ididdiscussin my paper about the issues of public
procurement policy and the importance of that and | can - well, | can outline abit
about that but it'sin my paper so it may not be necessary to extend that.

MRS OWENS: No, that'sfine. We have read your paper.

MSMcKENZIE: We have read your paper. It'svery clear.

MSASTBINK: The other aspects that Tedicore is concerned about relates to
consumer consultation in avariety of ways. One of them isin the development of
disability action plans under the DDA. For example, Telstraand Optus have
disability action plans and they involve consumers but if other carriage service
providers are going to do that it's not taken for granted and there is one carriage
service provider that Tedicore has had discussions with but it certainly doesn’'t mean
that they would set up a consumer consultative process to achieve their disability
actionplanand - - -

MSMCcKENZIE: So Optusand Telstra have done this?

MSASTBINK: Yes.

MSMCcKENZIE: They'recommitted to this area but not the other carriers.
MSASTBINK: That'sright. Yes, exactly.

MRS OWENS: Isthere anintention for them to do a disability action plan, the
other carrier?

MSASTBINK: Tedicore hasinformed them and encouraged them and there has
been some discussion, and certainly one carriage service provider is, | believe, in
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progress but | don't have any particular information. And | feel that if there were
powers under the DDA to ensure that as anatural part of the process of developing a
disability action plan to include consumer consultation. | think that would be
extremely valuable because the action plans are there to reduce discrimination and
provide better access to products and services for people with a disability and so
surely people with disabilities should be involved in that process of development.

MSMCcKENZIE: Should they be mandatory, do you think, so that all carriers
would have to prepare one?

MSASTBINK: | think that would be very helpful, yes, because it means that
carriage service providersin particular - I'm talking about the smaller ones who may
not have as much knowledge of disability as, say, Telstraand Optus do, would need
to really focusin what they are offering to people with disabilities and basically
ensure that what they are offering are not presenting any obstacles currently which |
think there could be in the case of one particular carriage service provider at present
so | think that having that on a mandatory basis would be very useful.

MRS OWENS: What about if they were mandatory, some form of enforcement? If
they’re mandatory should there be some way of enforcing what’s happening under
those plans?

MSASTBINK: Yes, absolutely. | believe that there should be a body set up which
can, well, assist organisations and companies in the development of disability action
plans, but in a stronger sense actually ensure that their consumer consultation takes
place, and they can evaluate the disability action plans, plus also monitoring them so
that the particular activities and the time lines specified in the action plans are
actualy met.

MRS OWENS: Could that organisation be the Human Rights and Equal
Opportunity Commission or should it be a stand-alone sort of body?

MSASTBINK: | feel that it could be the commission, the Human Rights and Equal
Opportunity Commission. Aslong asit’svery clearly shown that it is maybe donein
atype of a separate way so that there’'s no misunderstandings or concerns by
organisations and corporations that there is some type of conflict of interest. So |
think if there is abody such asthat set up, the terms of reference need to be very
clear and | think also the current legidlation needs to be checked very carefully in
relation to any issues because | believe there have been cases in the past with
HREOC and the DDA where there were particular powers that HREOC had which
were then taken away because it was felt that there were conflicts of interest or
whatever. So if our new processis set up they need to be very clearly shown that this
doesn't happen again.
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MSMCcKENZIE: Yes. Oneof the thingsthat you seem to be saying is a good
thing in your submission is the voluntary consultations that the commission has
entered into with industry-wide groups. For example, like the banking sector with
the ATMs. You said, | think, that there is adraft report pending asfar as
telecommunicationsis concerned. Isthat right? Y ou're hoping that that might be an
area the commission might inquire into.

MSASTBINK: I'msorry, could you repeat that question again?

MSMCcKENZIE: I'm asking you about the way in the past the commission has had
discussions, voluntary discussions, with industry-wide groups. The banking industry
isagood example concerning ATMs and so on.

MSASTBINK: Yes.

MSMCcKENZIE: My understanding isthat the commission islooking to, or
perhaps has even begun to have some discussions of this kind asfar asthe
telecommunications industry is concerned.

MSASTBINK: Yes. Certainly from the accessible banking - well, there was an
inquiry initiated as you said by HREOC as a consequence of the attorney-general’s
recommendation and from that developed an accessible e-commerce forum and the
Australian Bankers Association played avery active role in developing voluntary
standards in a number areas; like ATMs, online banking, EFTPOS, and currently
HREOC have commissioned areport into access to telecommunicationsin Australia
and that is being finalised right now between HREOC and the consultant William
Jolly. There are anumber of recommendations, | believe, in that report which | think
can have quite significant outcomes.

When it comesto voluntary standards in the area of telecommunications I'm
not exactly sureif, under the DDA currently, that is possible for a start and so if that
was to be contemplated there would need to be consideration of some amendments to
the current DDA. Voluntary standards can be useful in that it means that industry
would consider coming together to produce standards if they feel that they are not
necessarily mandatory but that in a gesture of goodwill they can develop those, and
over time various aspects could be adhered to.

Telecommunicationsis adifficult areain the sense of it's fast moving and the
regulators themselves are finding it difficult to keep up with next generation
networks when it comes to third generation mobile telephony, the convergence of
Internet-based networks and the more traditional, what we call the public switched
telecommunications network which we use on adaily basis. Thisisnot only in
Australia - that’s internationally. So one hasto be very careful, | think, in thisareaif
one is developing voluntary standards, that they are not too narrow so that they
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would preclude new activities, new networks and services, or too broad as to not
have any impact as such.

| think when it was - when the voluntary guidelines in on-line banking came on
it was a bit different because they related to web sites and interaction with web sites
and so forth. Can | also suggest that one area of concern is actual Commonwealth
government laws and programs in relation to the government on-line strategy. That
is something that was set up by the government about three years ago and it covered
arange of areas that government departments and agencies needed to adhere to when
it came to web sites and other on-line services. One of the featuresin the strategy
was to ensure accessibility of web sites for people with a disability and for peoplein
rural and remote communities. So it was an interesting combination there, because it
was stated that people in rural and remote communities often have slow connections
and so they need to sometimes turn graphics off on web sites and that means that you
have to make surethat it is still readable.

So there was alot of work done by government departments and agencies to
achieve what was required under the strategy and there was a monitoring process. It
reached a certain level of compliance and | believe that that monitoring processis no
longer as strongly in place because it was felt, well, it achieved that. But one of the
problems is that of course on-line services and web sites are very dynamic and one of
the thingsis, for example, when it comes to putting new documents onto web sites,
an exampleis of course with PDF files, which are inaccessible for blind people - - -

MSMcKENZIE: Some programs can convert them but you have to apply a
conversion program and | mean, obvioudly it’s preferable if possible to have
documents not in PDF format so that you don't have to apply the conversion
program.

MSASTBRINK: Exactly, becauseit’'s an additional process so it’s not what |
would have called equal equity in access. While Adobe Acrobat have promised to
improve accessibility and with the latest version, version 6, they say, yes, it is now
possible, but it means that people who have, say, Windows 98, they can’t access it
because of incompatibility there. So, it's always playing catch-up and it means that
for example when we had the Pan Pharmaceutical issue there was alisting of the
particular recalled products from the Therapeutic Goods Administration. Now, they
were placed on the web site only in PDF initialy and that could have been a
considerable cause of concern to people who couldn't access that site.

So it's an indication of the need to continue to monitor that on-line accessibility
and to find ways of maybe the DDA having a stronger influence with the
Commonwealth disability strategy and the government on-line strategy so that while
| understand now the Commonwealth disability strategy really doesn’'t come under
the DDA, in the way that, you know, other programs might, if there was away
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maybe to clarify that or to make some of the provisionsin the Commonwealth
disability strategy part of an evolving standard under the DDA on Commonwealth
laws and programs, that could be very helpful because then there would be a
different monitoring and regulatory approach.

MSMCcKENZIE: That'savery good point.

MRS OWENS: Well havealook at that. Can | retrace our steps just a minute,
when you're talking about the voluntary standards before, for telecommunications
and the potential for them to be too narrow or too broad in flexibility, would that be
partly overcomeif you had voluntary guidelines rather than standards? Standards,
you know, | suppose are morerigid: guidelines could be seen as a bit more flexible.

MSASTBRINK: Yes, | think that | would be very interested in pursuing it but |
just would want to add a cautionary note that it needs to be done very carefully.

MRSOWENS: And can | retrace our steps back further. When you were talking
before about Optus and Telstra having disability action plans and consumer
involvement in those processes, do you think that the outcome in terms of the quality
of those plans was adequate? Arethey good plans? Are you happy with those
plans? Are those companies abiding by their own plans? Any comments you'd like
to make?

MSASTBRINK: Yes, well, Telstrawas the first magjor corporation in Australiato
develop adisability action plan and they publicised that quite widely. They |
suppose were influenced - | mean, they may not say so but there's afamous case of
complaint under the DDA, Scott v Telstra case, and that had a huge impact on the
way disability equipment was provided to people with adisability in Australia. Do |
need to go into that particular case?

MRS OWENS: No, we've got details of that.

MSASTBRINK: Sofrom - well, if | just go forward then into the Telstra disability
action plan, they have involved consumers in consultation quite considerably. They
are now onto their third action plan. The first one went through an internal
guantitative evaluation and consumers were concerned that it didn't really reflect the
gualitative procedures. | mean, it's one thing saying, "Y es, we've done it, but what
quality of servicelevel?' So Telstralistened and in the evaluation of the second
disability action plan they employed a contractor, an outside consultant, to actually
conduct surveys and questionnaires with people with a disability to get feedback on
Telstra's action plan and from that a report was tabled. We were part of the reporting
of that and consumers felt much more comfortable with that and we've also been part
of the development of the third action plan.
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Theresalot inthere. There'salot for Telstrato do and | think there's alot of
positivesin there but | should also point out that there are some negatives and one
areathat has concerned many people recently is the closure of six Telstraaged and
disability centres. These centres were set up in the 80s actually - they have been
around for along time - to provide information to people on awalk-in basison
equipment that Telstra had to offer and also some other general telephone equipment
that people could purchase.

MRS OWENS: Arethese around Austraia, are they?

MSASTBRINK: They are; onein each capital city, apart from the Territories.
They also - some of the centres did home visits. Staff went out to talk to groups;
groups as in seniors groups, exhibitions and so forth, to really get to amore
grass-roots level on what was happening. Now, the issue with - why I’'m raising this
isthat they were closed with no consultation at all and we were told as members of
the Telstradisability forum aweek before the closure and it was just stated, "Thisis
what’s happening.” Out of those six positions there would be two positions made as
disability liaison offices with awhole different structure. We believe that apart from
some of the possible shortcomings with the new structure it was really the lack of
consultation and we felt rather betrayed by that.

So, it’s one thing having the disability action plan and going through those
particular activities, according to time lines, but it'sreally, when it comes to other
areas they can still do these things without that consultation. Now, I’m not sure how
that could fit under the DDA and the action plans but | think it's really worth stating
in relation to that consultative process.

MSMCcKENZIE: What about monitoring of their plans? How does that work? |
mean, you've talked about the preparation of them and you've talked about the survey
or the consultancy work which resulted in the preparation of the second plan and |
assume the third as well, but what about ongoing monitoring after the plan has been
prepared, not just monitoring of time lines, monitoring of generally how they are
complying with the plan.

MSASTBRINK: Yes, well, the planis published and lodged with HREOC so it's a
public document and the disability forum members would be able to question Telstra
on particular aspects of, "How are you going with that?"

MSMcKENZIE: Butthere'snot aformal monitoring mechanism which operates?

MSASTBRINK: | don't believe so. | can't point to aformal monitoring process,
no. | think that's avery good point.

MSMCcKENZIE: What about the Optus plan? Doesit - sorry, let me ask you one
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more question about the Telstraone. You said that there was a second plan after this
consultancy and now there’s athird. What led to the third plan?

MSASTBRINK: Weéll, the plans were developed with particular time lines so
usually they go for two or three years so it was very specifically that, "We will
achieve these particular outcomesin this period of time," so when that period of time
was finished then it was appropriate to review what’s been done and move forwards
into anew plan. So that’s quite positive, and because Telstrais such alarge
corporation there is so much to do. Sequentially alot of things have been happening
and as new technologies and services come on stream there's the possibility of
including them in the action plan so | think that works quite well.

MRSOWENS: That will certainly pick up new developmentsin away, won't it?
MSASTBRINK: Yes, it does, yes.
MRS OWENS: When you said that they reviewed - you said you didn't think there

was formal ongoing monitoring but Telstra must come back and say, "Wéll, thisis
what we've achieved.”

MSMcKENZIE: But at the end of thetime.

MSASTBRINK: At theend of that plan period, that'sright, yes. And | mean, it
doesn't mean that everything that the consumer may wish to have on the plan actually
getson the plan. | mean, that's afinal say of Telstrabut certainly they do take up a
large percentage of what we have suggested.

MRS OWENS: At least they spoke to you.

MSASTBRINK: Yes, and there has been an ongoing process within the Telstra
disability forum to brainstorm some ideas and then to come back and input into a
draft plan and so forth. So that process has certainly been in place.

MSMcKENZIE: And it's not token consultation in the sense that the consultation
doesreally result in anumber of identifiable parts added to the plan which take
account of matters that Telstra considers are worthwhile including in the plan that
have arisen during the consultation phase, yes.

MSASTBRINK: Yes.

MSMcKENZIE: What about the Optus plan?

MSASTBRINK: The Optus plan was also developed with considerable consumer
consultation. It probably was done dlightly differently in that | think consumers had
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more input in adifferent way into the Optus plan. It was more of an inclusive
process in some ways, as | understand it, and it's hard to explain but | think
sometimes certainly with the earlier plans and Optusis now in its second plan, the
way Optus started off itsfirst plan was very much sitting around a table with
particular consumer representatives and saying, "Okay, how are we going to do
this?' So it was very much from a grass roots level and that proved to be avery
productive and a positive process. They were a bit optimistic about the time lines
though. They haven't really been able to achieve as much as they had suggested in
the plan so there are some issues with that and | can't tell you about their evaluation
process I'm afraid.

MRS OWENS: You mentioned in your submission that there had been some
successful complaints under the DDA. Y ou mentioned the one relating to
interference to hearing aids from GSM mobile phones or you talked about that
leading to the inquiries. Have there been other complaints on other issues that you
have followed through personally? Have you got any comments about how HREOC
has handled those complaints?

MSASTBRINK: Weéll, | mean, as | mentioned the interference to hearing aids.
The other complaint was height of pay phones which was an issue that people using
wheelchairs and people with upper limb mobility limitations had real problemsin
reaching the functions of a pay phone and this had been an ongoing issue with
Telstrafor anumber of years and so it was felt that really there wasn't any positive
outcomes. So there was a complaint made then to HREOC and that was conciliated
and it resulted in Telstra conducting research into the optimum height of pay phones.

But there are still alot of concerns because the - it's difficult because there's no easy
answer and it was felt that, well, there’'s aways going to be some people who can’t
access the pay phone and it was a reasonably |arge percentage of people with a
disability, so it was felt, well, there needed to be - well, | should say that it's been an
ongoing negotiation now between Telstra and a particular disability organisation. It
still hasn't | don't think been completely resolved. The height of pay phoneissueis
still aproblem. 1'm not saying that the HREOC program wasn't effective because it
did reach a particular outcome in that Telstra conducted the research and so forth.

MSMCcKENZIE: It'sjust aninherently difficult issue, that's really the problem.
MSASTBRINK: Yes, it'sadifficult issue.

MRS OWENS: | supposeit’sthe question of there's the existing payphones and
there’s what you do about investing in new payphones and whether there are
technologies out there that suit everybody. | don't know the answer to that, but there

may be issues about trying to convert every payphone in the whole of Australia and
if you put something down lower then there's going to be other people who can't
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bend to use it, so I'm not quite sure. | can't picture what the solutionis. But what’s
happening with the new phones that are going in?

MSASTBRINK: Weéll, there are anumber of new payphone designs, actualy,
coming on board because Telstraitself islooking into redesign of their payphones
and there are anumber of issues relating to vandalism, cleaning around the payphone
sides and so forth and it’s not really only the height of payphones, but it's payphones
generally and accessibility that are a huge issue, because we've talked about the
height of payphones, but for white cane users the Mgjestic style of payphone, which
is mounted on a pedestal, means that a white cane user can't actually pick up that
there is an obstacle until they more of lesswalk into it, because the actual payphone
and its plastic or glass surround actually sticks out in front of a pedestal and also
there’'s an issue about the volume control not being as variable. There needsto be
more volume control than there is, there needsto be more TTY payphones, so there
are alot of issues with payphones and it’s also an interesting issue because there are
private payphone providers coming in now and, for example, Westfield Shopping
Centres have taken up a contract with Tritel which isthe other payphone provider in
Australia and that means that the Telstra payphones have been removed and - - -

MSMCcKENZIE: Andthey don't have an action plan.
MSASTBRINK: Tritel? Oh, no.
MSMCcKENZIE: It'sapity we can't reproduce that tone in the transcript.

MRS OWENS: But wedo have arecording. Have you got any other comments
about HREOC? We'rejust trying to talk to people about how HREOC is going with
these sorts of issues and there have been suggestions made to us that HREOC should
be ableto initiate its own complaints. For example, when there’'s an issue that goes
beyond an individual and you've got a more systemic issue, or whereit’s just an issue
where individuals might be deterred from coming forward for other reasons, be it
cost or something else, have you thought about that issue?

MSASTBRINK: Yes, | think that's avery important issue and | think it would be
very, very helpful for HREOC to initiate complaints that they feel are systemic
issues, based on discussions with people in the community and | also believe that
HREOC used to be able to do that, but because there was again felt to be that it
wasn't possible because of HREOC's other hearing functions, | believe, at that stage,
so if that’s possible now for HREOC to initiate complaints | think that would be very,
very beneficial. One of the aspects I've found is that there are people with a
disability and disability organisations who are very well aware of discriminationin a
particular area, but sometimes there may be misunderstandings about how the
process works and there’'s concern about costs and time and energy and the angst of
going through a complaint.
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So | would strongly suggest that HREOC would be given the resources to
provide a broader educative role about the complaint’s process. | feel that's very,
very important. Most people would definitely not bring a complaint to the
commission unless they had a very significant grievance and there are people out
there who have significant grievances, but still find there's a barrier. It’'s an unseen
barrier when it comes to the process, but if there was support in the area of
understanding more about the complaints process and being able to move out of the
process if conciliation, for example, doesn’t work then | think that certainly would
help alot. | should also point out that my dealings with the commission have aways
been very positive and they work very hard. | think they have fairly limited
resources for what they do. So | would suggest that the Disability Rights Unit were
offered more resources, in the terms of awareness raising, education, conducting
inquiries and initiating complaints, so we do have a more equitable society.

Can | also add another cause of concern. | understand that thereis abill before
parliament presently to change the role of commissioners, so rather than having
specific commissionersin particular areas, like disability, there would be general
commissioners. Now, | fedl that there's been alot of expertise built up by having a
particular commissioner for a particular areaand | would feel that that would be a
great lossif there were general commissioners, rather than specific commissioners.

MSMCcKENZIE: There areterms of reference that we have which say that we're
looking basically into the effectiveness of the Disability Discrimination Act. Now, |
know that it could be argued that a reconstitution of the commission in some way
might indirectly, in some way, affect the way in which the DDA might effectively
operate, but the difficulty - the difficulty | have at the moment anyway is that the
reconstitution of the commission involves not just the Disability Discrimination
commissioner, but the commissioners responsible for the Sex Discrimination Act and
the Race Discrimination Act and those acts, of course, are smply not referred to us;
nor is, for that matter, the Human Rights and the Equal Opportunity Commission Act
either. Inaway we have to refer to it because it contains the complaints process but
it's, I think, somewhat out of our terms of reference to look specifically at the
commission, at least that's my feeling for the moment, but sometimes if we simply
note that an issue keeps arising in submissions we may well note in our report that
athough it's slightly beyond our terms of reference that it has, in fact, arisen in many
submissions.

MSASTBRINK: Thank you.
MSMcKENZIE: Do you want to add to that?

MRS OWENS: No, I think you said it very well. | only had one other question |
was going to ask you and it was about your recommendation relating to wanting to
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seeincreased DDA influence in the public procurement of accessible IT and
telecommunications products and services, which | think isalovely

recommendation, but I’'m wondering about private procurement, whether there should
be an extension to thinking about the procurement by public companies of
telecommunications products, whether we should be thinking beyond just public
procurement.

MSASTBRINK: | think that'savery good point and | suppose it depends very
much on how hard or difficult it would be to actually enforce something like that.
Whereas when it comes to public procurement, we have various legislative and
regulatory processes, and | also supposeit’sjust looking at models internationally in
the way that it's being done, say, for example, in the United States, that has had an
impact. So | agree with you. | think it would be excellent if there was a mechanism
to encourage or enforce private procurement of accessible IT and T equipment.

MSMCcKENZIE: ThelSPindustry, if you like, wasit - and | just don’'t know the
answer to it - was it part of the discussions that HREOC have had concerning
accessible web sites and so on, because of course Internet service providers, there are
lots and lots of them, some very huge, many overseas-based, and some very, very
small indeed. But obviously they must also have a great part to play in the
accessibility of web sites.

MSASTBRINK: Yes. Certainly HREOC very early on provided advisory notes
on Web accessibility, and this was done | believe before the Maguire v SOCOG case,
and it referred to the international Web content accessibility guidelines by W3C. But
when it comesto Australia, | believe also that HREOC had meeting with the Internet

industry association, and that association developed avoluntary code when it came to
accessible online services.

MSMCcKENZIE: Okay.
MRS OWENS: So that's another instance of a voluntary code.

MSMCcKENZIE: Yes. No, that answered all my questions. I've asked them as
you went along, which is much easier to do.

MRS OWENS: Gunela, have you got any other comments? We did interrupt you a
lot.

MSASTBRINK: That'sfine.
MRS OWENS: | don't know whether you covered everything you wanted to cover.

MSASTBRINK: | have, actudly, yes.
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MSMCcKENZIE: Wejust had so many questions.

MRS OWENS: Andyou'rethefirst person we've spoken to about
telecommunications issues, so that’s good. We were hoping that some of the
telecommunications companies will put in submissions. | haven't received anything.
Asfar as | know, we haven't received anything from Telstra yet, but | have asked
them. So it would be very good if they did, because | think thereis, you know, quite
apositive story there, not in every respect, but there’'s some things that they might
want to tell us. So thank you very much for that.

MSMCcKENZIE: Thank you very much indeed; avery helpful submission.
MSASTBRINK: Thank you very much.

MRS OWENS: [I'll now close today’s proceedings. | don't think there's anyone else
here to appear before us, unless the staff would like to.

MSMcKENZIE: They do every day.
MRS OWENS: They do. We see enough of them. So I'd like to thank you for
attending today. I'll now adjourn the proceedings and the commission will resume

hearings in Hobart on Wednesday, 4 June. Thank you.

AT 2.25 PM THE INQUIRY WAS ADJOURNED UNTIL
WEDNESDAY, 4 JUNE 2003
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