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MRS OWENS: Welcome to the resumption of hearings for the Productivity
Commission inquiry into the Disability Discrimination Act 1992 which we will refer
to asthe DDA. My nameis Helen Owens and I’'m the presiding commissioner on
thisinquiry. My associate commissioner is Cate McKenzie. On 5 February last year
the government asked the commission to review the DDA and the Disability
Discrimination Regulations 1996. The commission released a draft report in October
last year.

The purpose of this hearing is to provide an opportunity for interested partiesin
Sydney to discuss their submissions and to put their views about the commission’s
draft report on the public record. Telephone hearings have been held in Melbourne
and public hearings have been held in Canberra and Hobart, and further hearings will
be held in Melbourne and Brisbane. When we complete the hearings in March we
will redraft the report and submit it to the government by the end of April. Itisthen
up to the government to release and respond to the report.

We like to conduct all hearingsin areasonably informal manner but | remind
participants that afull transcript is being taken for this reason and to assist people
using the hearing loop. Comments from the floor cannot be taken because they won't
be heard by the microphones. If anyone in the audience does want to speak | will be
allowing some time at the end of the proceedings today for you to do so. If you think
you would like to take up the opportunity, just notify one of the staff members here.
Participants are not required to take an oath but are required under the Productivity
Commission Act to be truthful in their remarks. Participants are welcome to
comment on the issues raised in other submissions. The transcript will be available
on the commission’s website in Word format following the hearings.

I would like to welcome the first participant today, and we have got two
organisations represented: the National Association of People Living With
HIV-AIDS and the Australian Federation of AIDS Organisations. Welcome, and
could you each give your name and your position with your respective organisations
for the transcript.

MR LAKE: My nameisRob Lake. I'm the convenor of the care and support
portfolio at NAPWA, National Association of People Living With HIV-AIDS.

MR GODWIN: My nameisJohn Godwin. I'm apolicy analyst at the Australian
Federation of AIDS Organisations and | might just briefly explain that the federation
isthe national policy in advocacy organisation in relation to HIV. Its membership
includes NAPWA that Rob comes from, as well as the state and territory AIDS
councils and the national organisation for injecting drug-users and the national
organisation for sex workers.

MRS OWENS: Are you both full-time in these positions?
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MR GODWIN: I'm actually three days a week at the moment.
MR LAKE: I'm not an employee of NAPWA, no.

MRS OWENS: Thank you. We received from you yesterday some issues that you
wanted to address and we didn’t discuss this before we started today but | presume
that you want to make some opening remarks based on this list of issues, so maybe
we will run through those. | don’'t know which of you would like to do so.

MR GODWIN: Yes, that'sfine. | think we are going to pass the baton backwards
and forwards as we go through the list.

MRS OWENS:. Yes.
MR GODWIN: | think we've got about eight or nine points.
MRS OWENS: Yes, thereareafew. That’s good.

MR GODWIN: | think as a starting point we would like to welcome the general
thrust of the draft report, of the findings and recommendations. | think we were
pleasantly surprised at the emphasis on tighter exemptions on standards, procedural
things such as clarifying costs orders, the issue around the onus in indirect
discrimination cases. They are all quite progressive measures. | think, to be blunt
about it, there was some concern amongst disability advocates that this review from
an economic perspective might lead to some winding back of the coverage of the act,
but we are reassured to see that the commission hasn't taken that approach.

| think as disability advocates we come at this issue from a human rights
paradigm rather than an economic paradigm and we like to see economic issues
tested from a human rights perspective rather than the other way around. | think that
what the report, in its draft form, says about the benefits of the act to the community
as awhole, the contribution to social capita - they are al very positive things and |
think we can add to that from the experience of people living with HIV, | guess from
looking at the public health impact of the DDA.

In terms of Australia's national HIV response, the DDA forms apart of a
bigger package. Australia has had avery successful HIV response and that has come
about by using arange of different public health methods such as harm reduction in
terms of drug use, education in terms of the broader community and target
popul ations such as the gay community, safety in the blood supply. A part of that
broader package has been legidlative reform around discrimination and around
confidentiality.
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So | think if you are going to start talking about the net benefits to the
Australian community, although it is somewhat intangible, thereis a public health
benefit that you can point to, certainly in the HIV sphere, in the hepatitis C sphere
and I’'m sure in relation to other disability areas. So | just wanted to make that sort of
broader point at the outset. It'swhat wein national HIV strategyspeak call setting
the enabling environment for health promotion, that laws around discrimination set a
positive tone, allow health promotion with target groups to occur based on voluntary
cooperation of communities rather than models of compulsory or mandatory
requirements. As| have said too, they think it has just been important to the success
of the Australian response.

MSMcKENZIE: Yousadinyour submissions how successful that strategy has
been and, in fact, that other compulsive strategies adopted in other countries have
been less successful.

MR LAKE: Absolutely, and also there have been significant moments where
having the act - and particularly in the first few years after the act camein, which
was in the middle of the height of the epidemic, and some of that of the
discriminatory behaviour, things like - we were talking about the Centrelink case as
high profile, particularly within the community of people with HIV and AIDS, and to
have such a strong requirement to stop around employment discrimination, and that
was areally strong measure. It was confronting some of that public hysteria, some of
that employer fears around transmission and that kind of outrageous behaviour that
was going on then.

One of the things that we did want to draw to your attention was that thereisan
ongoing need for legidlation like this. It hasn't diminished. Last year the theme for
World AIDS Day was stigma and discrimination and that reflected many experiences
of people around the world with HIV-AIDS, and in New South Wales there are
currently ongoing campaigns around stigma and discrimination. The most recent
national research, Futures 3, which isasurvey of positive people around Australia
found that 11 per cent of people had experienced less favourable treatment in relation
to accommaodeation, 37.7 per cent in relation to health services, 25.6 per cent of
people with hepatitis C had |less favourable treatment in relation to health services as
well, and 22 per cent had experienced less favourable treatment in relation to
insurance. So it does continue.

MRS OWENS: Isthere any baseline datafrom earlier? It would be really
interesting to compare that with what it might have been 10 years ago.

MR LAKE: That'sat some point; of those figures for accommodation 4.5 per cent
of the survey sample had experienced discrimination in accommodation in the last
two years; 18 per cent in the last two years for health; 16 per cent in the last two
years for people with hep C in health, and 15 per cent in the last two years for
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insurance. Soitisacurrent issue. We have to recognise it has decreased but it's still
significant. That isone of the things we wanted to make reference to around health
and insurance particularly as well as the ongoing nature.

MR GODWIN: | think that thereis still - although there is increasing acceptance
of people living with HIV as part of the community, | think it isfair to say that there
are still myths generated because of the association of HIV with deviantsin the
popular imagination7, with drug use, with homosexuality, and we still haven't gotten
over that, and | think that feeds through at a number of levelsincluding service
provision in health care and other aspects.

MRS OWENS: Do you think thereis potential for this enabling environment that
you talk about for health promotion to be jeopardised; for example, if there are
measures taken which will provide an incentive for people to hide their HIV or hep C
status for whatever reason, say, from employers? Do you think you could actually
start to see thisreversing?

MR GODWIN: Absolutely. Intermsof normalising HIV in the community you
do that by ensuring that people feel safe about disclosing their status and so people
are familiar with the fact that there are other people with HIV in the community and
it's no longer this dreaded disease that you are ashamed of. So any laws we are going
to be talking about, proposals around the exemption for drug userslater on, | think -
any sorts of laws that act as a disincentive to being open about your status could
certainly see awinding back in the advances | think we have made at some levelsto
do with discrimination against people living with HIV.

MRS OWENS: Well come back to thisissue.
MSMcKENZIE: Wewill come back to that.

MRS OWENS: And you have got insurances as another issue which also could be
relevant.

MR GODWIN: Yes, very much so. Should we move on to insurance?
MRSOWENS: Pleasedo.

MR LAKE: | think we have previously raised this and we supplied the commission
with our submission to the HREOC review of their guidelines, and as suggested by
the commission we actually approached the Insurance and Financial Services
Association to initiate, | suppose, a relationship with them and have met with them.
That was a useful exercise. | suppose it was a preliminary because partly we wanted
to use this process and the sort of information that is generated through this process
to launch, | suppose, a more significant attempt to get some action and | think it was
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referral to the memorandum of understanding with the Mental Health Council of
Australia as one model.

MRS OWENS: Yes.

MR LAKE: Andwe arereally pleased to see the recommendations around
standards in insurance, because | think one of our comments around the guidelines
was that they look fairly good; they have stood up pretty well since 1998 when they
were introduced. However, they weren't being used and it wasn't like an industry
response to them or adoption of them. So they were just advice that was sitting there
really, not being taken.

MRS OWENS: Soitwasabit soft.

MR LAKE: Yes, wethought so, and that’s the recommendation around the
guidelines generally with HREOC, that they are just advice and there is no
compulsion to use them.

MR GODWIN: And the very little detail on them asto what the industry actually
should be doing. It says you should comply with the law, but does that mean thereis
very little teasing out in the HREOC guidelines as they stand, but a disability
standard or more detailed compacts of memorandums of understanding between
different sectors and the industry could provide that level of detail. | think the
fundamental problem that we face as a sector is the power of imbalance between the
HIV organisations as a group and the insurance industry as a group, and it would be
really helpful to have some authoritative body like HREOC or certainly with some
form of legidative backing when we are entering into those discussions around what
sort of agreement asto away of working that we can come to. We have forwarded
to you, | think, some of the experience in overseas jurisdictions; in the UK.

MRS OWENS: Yes, that wasreally useful. | hadn't seen that before - and the
French experience.

MR GODWIN: Yes, and the French experience.
MRS OWENS:. Yes.

MR GODWIN: They are all very recent; in the last couple of years. The British
oneis still ongoing and clearly they're facing up to the fact that there have been
issues around HIV that the insurance industry needs to confront. Times have
changed. The impact of treatments needs to be taken into account and they are being
reasonably open about it. The problem we face also - to have a sensible discussion
with the industry - isthat we don’t have access to the information, to the data, on
which they base their underwriting decisions.
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Without that, it's very difficult to have an objective discussion. We can come
up with our own data from epidemiologists and the like, but the industry’s response
tends to be, "Well, we just don't accept that,” or, "We're not going to accept data
about longevity until the treatments have been available for another 50 years." That’s
just unredlistic.

MR LAKE: That'ssimply the case with life insurance - the study we were referring
to isa Swiss study that was published last year, which iswhat’s called the HIV
Cohort Study. It follows the population of people with HIV in Switzerland over a
fairly long period of time. Based on that database, | suppose, they do research into
different areas and last year they published some research around longevity, but
comparing that with - so what they said was they measured mortality rates on the
Swiss Cohort Study from 1997 to 2001 and compared those with the Swiss reference
population, so | suppose the general population.

MRSOWENS: Yes.
MR LAKE: They said:

Patients who were successfully treated with highly active anti-retroviral
therapy -

so the combination therapy -

and who were not also co-infected with hepatitis C, excess death rates
were below five per thousand per year and patients with successfully
treated cancer have much the same excess death rates, but they are not
excluded from life insurance.

MRS OWENS: Yes.

MR LAKE: That wasreally the basis of the meeting with the insurance industry, to
actually say, "Did you know about this? What do you think?"

MRSOWENS: What was the response? Did they know or wasit a confidential
meeting? Can you tell us about it?

MR LAKE: It'swasn't aconfidential meeting. They were aware of it. AsJohn
was saying, | suppose, their initial response to it was that 97 to 2001 wasn't along
enough period of time to be making those decisions. We have actually approached
research bodiesin Australiato look at doing similar sorts of research in alocal
context and also to get a more authoritative analysis of the research to try and address
those concerns, because we can't wait 20 years to make some sort of decision on
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longevity.
MRSOWENS: No.

MR LAKE: We should be able to take some of that sort of data as a starting point
for at least some better understanding of decisions.

MRSOWENS: You see, if you had astandard, alot of this - insurersusing
information, what information they’re using, the right to have access to information
about how the underwriting decisions were made and so on could all be brought into
the standard setting process. | don't know whether you've looked at what the Law
Reform Commission has done in terms of genetic testing. There's avery magjor
report that has been put out there. The Law Reform Commission has been concerned
about this whole issue of how genetic testing results are going to be used for
insurance purposes and in other realms such as employment, and has recommended
that there be an Australian genetic - | can’'t remember what the commission - it was
Genetic Commission, with - - -

MSMcKENZIE: Human Genetic Commission of Australia.

MRS OWENS: Human Genetic Commission of Australia, yes, would be set up to
monitor these things, which | thought was quite an interesting idea. There are
different ways you can handle this. We have recommended that standards should be
able to be devel oped across the act, but in other areas where there has been a
standard setting process, it has taken forever.

MR LAKE: Yes, absolutely.

MRS OWENS: It'snot an easy process. The transport standards has taken how
many years, Cate?

MSMCcKENZIE: All up, probably 10.

MRS OWENS: 10 years.

MR GODWIN: Wedon't want to be waiting another 10 years for insurance.
MSMcKENZIE: No.

MR GODWIN: So there needs to be some interim progress laid and | think across
the disability groups.

MRS OWENS: But the potential isthere, for example, to have an MOU in the
meantime - a memorandum of understanding. Y ou beef up the guidelines and
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continue to work on the standards.

MSMCcKENZIE: Buttheother thing we've done, at least as far as the insurance
exemption is concerned, isto try and tighten it to make it clear that stereotyping -
you can't - - -

MR GODWIN: The other relevant factors point.

MSMCcKENZIE: Yes, that'sright. It's not relevant to do stereotyping. It's not
relevant to make unfounded assumptions about these matters.

MRS OWENS: | think we said something about using up-to-date information.

MSMCcKENZIE: Yes, wewanted to use current information. We also said that
was an important thing. Really they mirror or resemble very closely the British
guidelines. That's pretty much exactly what they’re saying.

MR LAKE: Absolutely, yes. The potential for any of these, like either an MOU or
standards, is the educative role.

MSMCcKENZIE: Yes.

MR LAKE: One of the things that happens it that people have stopped selecting,
because there’s such confusion about. The obligation to disclose is often tied up with
these things and once you've done that, you don’t actually know what is going to
happen with that information; what record it’s on and what file it goes into. People
are kind of making decisions about health insurance or things like that, whether they
go for them or not. Obviously you're aware of the travel insurance - that current
discrimination case?

MSMCcKENZIE: Yes.
MRS OWENS: Yes.

MR LAKE: Andsimilarly there are people who don't disclose so that they can get
travel insurance, but people then put their health in jeopardy and also legally they are
in avery dodgy position if they try and get these things by failing to disclose. It'son
an ongoing, rest-of-people's-lives basis. These sort of things should be able to be
dealt with more honestly and more openly.

MSMCcKENZIE: Isthere anything you think we can do, as far as our suggestion
for the exemption is concerned, to tighten it further? They were the things that were
mentioned, that we've mentioned, the current information, the non-stereotyping, the
not making unfounded assumptions. Isthere anything else in a genera way?
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MR LAKE: | suppose one of thethingsis how it's actioned. One of the things that
HREOC does with their sort of one-off exemptionsisthey are seenasa
developmental sort of thing. Thereisabit of anegotiation process. They advertise.
They say, "So-and-so has applied for an exemption." People make submissions on
the basis of that. That might encourage the industry to be a bit more transparent
because the question is who is going to monitor the exemption process, because
no-one hasreally to date. It'sjust sort of out there. Theindustry claimsit and uses
it, but there's no record of how it’s used.

MR GODWIN: And to justify your use of the exemption for particular categories
of insurance by getting a HREOC imprimatur.

MRS OWENS: Thisis, | think, what the Human Genetic Commission of Australia
would have been doing. Maybe there’s potential for acommission that had the
broader remit than just - - -

MSMCcKENZIE: Just genetic.

MRSOWENS: - - - genetic testing.

MR LAKE: Just genetics, yes.

MRS OWENS: Because you could stand back and say, "Why just isolate genetic
testing? Why not bring in any type of medical testing - - -"

MR LAKE: Absolutely, yes.

MSMCcKENZIE: Yes.

MRS OWENS: "- - -and ensurethat it’'s being used appropriately."

MR LAKE: Yes. Theother thingisthat then you'retaking - whichis, | think
picked up in other placesin the report and is a strong issue for us - the responsibility
off individual complainantsto carry that whole process through.

MRS OWENS: Yes.

MR LAKE: Up against someone whose mortgage might be dependent on, or all
sorts of things might be dependent on.

MRS OWENS: Yes. Whilewere on insurance, this material you gave us about the

UK and the Association of British Insurers draft statement of best practiceon HIV, |
got the impression the insurer could require somebody to take atest. They could

19/2/04 DDA 2335 R. LAKE and J. GODWIN



request that atest be undertaken. Did | read that correctly?
MSMCcKENZIE: | think so, yes. | think that's right.
MR LAKE: Yes.

MRS OWENS: Have you got any views on that, whether you think it’s appropriate
to be able to require somebody to take atest?

MR GODWIN: 1 think the practice has been to require people to take atest when
they're seeking insurance above a certain threshold. | think it is actually difficult to
argue against that in terms of the insurers’ general position of taking on therisk if
you're going for avery high level of insurance, but | think if the insuranceis linked
to, for example, mortgage rights or income security or those sorts of things - the
reason you're getting the insurance is to, you know, participate in the rest of your life
- that the arguments for testing are alot weaker.

MRS OWENS: 1 think that's where the French have got an interesting idea of
setting limits and saying, "Well, below certain limits you don’t worry too much."

MSMCcKENZIE: Then above that there's some sort of automatic life insurance
component.

MR LAKE: Almost like acommunity rating sort of - - -
MSMCcKENZIE: It'samost like community rating - - -
MRS OWENS: Yes, and then the community rating - - -
MR LAKE: A rating for the general levels of insurance.
MRS OWENS: Yes. A reassurance pool as you can do in health insurance.

MR GODWIN: If you're after a product that’s going to give you millions and
millions, you can understand the industry’s point of view.

MRS OWENS: Sotheresalot of potential here to be thinking about - it's not just
for HIV-AIDS. It'sfor any sort of new condition that might turn up. The next thing
will be on the horizon and it's a matter of devel oping a system that’s going to work
for peoplein al sorts of potentially new situations.

MR LAKE: Also by making them think about the processes that they use for - I'm

particularly thinking about mental illness and things like that, where the
discrimination - the new kind that people are exposed to comes as a result of
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disclosure. | mean, there are alot of situations where disclosure and privacy aren't
the issue, but there are particular ones where values and attitudes are strong. | think
in terms of the educative role of these sorts of things, that’s a very good thing.

MSMcKENZIE: Havewe finished?

MR GODWIN: The only other point | would make in relation to insurance is the
starting principle for the UK guidelinesis simply to treat each case on itsindividual
merits.

MSMCcKENZIE: Yes.

MR GODWIN: Whichisa pretty fundamental point.

MSMCcKENZIE: Yes.

MR GODWIN: That goes back to the point around mix and stereotypes that could
also be put into the exemption criteria somehow perhaps.

MR LAKE: | just wanted to make one point. One of the things that was raised
when we met with the insurance industry was that - | suppose it wasn't described as a
luxury product but people choose to have or not have insurance and, therefore, it's
different to some other types of product. | suppose the experiences that have come
up in New South Wales, particularly around mortgage insurance, was that you can’t
get a mortgage without mortgage insurance. | think there's a question about how
much choice you actually do have and whether or not you take out insurance.

MSMCcKENZIE: Yes, but that then will dictate whether you can buy a house.
MRS OWENS: But it sort of missesthe point, too, because, it’sinferring that some
people are going to have more choice than other people and is that appropriate,
because if your members wanted to take out insurance and then were denied that - - -
MSMCcKENZIE: They don't have achoice.

MRS OWENS: - - - they don't have any choice.

MR LAKE: Yes.

MRS OWENS: Luxury or not. Soit'snot really aluxury.

MR LAKE: No. When | say luxury, | suppose the idea that people can choose or

not choose to have it and | think that’s questionabl e these daysin arange of areas. |
mean, if you choose not to do health insurance, you actualy pay higher tax. Those
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sorts of things as well.

MSMCcKENZIE: What you say with mortgage insuranceisalsotrue. Thereisa
real imperative behind much of that.

MR LAKE: Absolutely.

MR GODWIN: Shall we move on to migration?

MRS OWENS: Migration.

MR LAKE: Okay, yes.

MR GODWIN: Thisisatricky one.

MSMCcKENZIE: Weare moving from one difficult point to another.

MR GODWIN: Yes. The position with migration at the moment is that people
with HIV arerequired - well, people are required to have an HIV test if they're
applying to get anything longer than, | think, a year’s entry permit to Australiaand
certainly if they're applying for permanent residence.

MRS OWENS: Isthisanybody isrequired to have an HIV test?

MR GODWIN: Everybody, yes. If you come up positive, then it is extremely
difficult to get permanent residence.

MRS OWENS: It’'s not impossible?

MR GODWIN: It'snot impossible. There are casesin terms of compassionate
circumstances in terms of where people can argue the economic case, in terms of
them being able to cover their health costs and matters such as that, where visas have
been granted, but they are the exception rather than the rule. The impression that |
have isthat it has becometighter and tighter over the last decade in terms of being
able to actually win your right to permanent residence.

So that’s the starting point and where we would be coming from is arguing that
thereis a need to take into account in making decisions about visa categories, the
criteria and the Disability Discrimination Act, the benefits of having within the
Australian community people with disabilities as being a positive rather than just a
negative. | note that the draft report is suggesting changing the blanket exemption
for migration but not to do so in away that would subject decision-making for visa
categories as being subject to the DDA.
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MRS OWENS: The underlying policy. We are still thinking this one through.
Thisisavery, very tricky issue.

MSMCcKENZIE: Inaway we haven't gone the next step. We began with the
thought, in routine administration we could see no reason why the DDA shouldn't
apply, where it wasn't a question of policy or fundamental decision, but just routine
administration. For example, not giving someone accessible information - matters
like that - and really we haven't yet thoroughly considered the next step which is
should the exemption be tightened further in relation to what we have called the
policy or decision-making categories. Y ou would say we should tighten the
exemption further.

MR GODWIN: Yes.
MRS OWENS: Andlook at the government’s criteria.

MR GODWIN: Andlook at the government’s criteria, and we were looking, for
example, at the way Canada approaches the issue, where they are dealing with it
more on a case by case basis for HIV rather than saying, "Y ou have HIV therefore
the presumption isyoure out.” In Canadathey look at whether you are on treatment
or not.

MRS OWENS: Yes.

MR GODWIN: If you are not on treatment then it’s not going to be such a cost
burden if you don't clinically require treatment. They thought the presumption is you
do comeinto the country. Also if you are afamily member the presumption is that
that is of some community benefit and you are also presumed to be allowed to enter
the country. Soit’'s only for people that are on expensive treatment and they don't
have the close family connection where they start presuming that you shouldn’'t come
into the country. So that’s a more flexible approach.

MRS OWENS: Have you got the details of that policy?

MR GODWIN: We can forward that.

MSMCcKENZIE: Couldyousenditintous? That would be really helpful.

MR LAKE: Canl just raise something - the other thing that we were discussing
was if the Australian government, on behalf of the Australian people, has ratified
international agreements and through that, have set up the DDA with its objectives
about an inclusive environment - where are the boundaries of that and why does

having a disability per se make a potential immigrant aless attractive option? That’s
why, | suppose, when were thinking about the exemption policy - every
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Commonwealth government department is obligated to act in accordance with the
Commonwealth disabilities strategy and why shouldn't those sort of policy decisions
be subject to some of that thinking aswell. One of the concerns around the Canadian
model isthat if someone comesin not on treatment and stays not on treatment, in the
long term that is not good for their health. At some point they will need to go on
treatment. So you wouldn't want people to be signing athing saying, "We will never
go on treatment."

MSMCcKENZIE: No, of course not; quite the reversein fact.

MR LAKE: AndHIV isarealy good example, but there are lots of other good
examples where living in a developed country gives people a much better whole life
prognosis about going back to work, about re-engaging, than might otherwise be the
case, and given the other objectives of the DDA about an inclusive workplace, an
inclusive built environment and things like that, why does the idea prevail that a
person with cerebral palsy is necessarily just going to be this ongoing burden on the
community?

MSMCcKENZIE: Thereisabit of aviciouscircle, | would have thought. | have no
ideaif thisisareal policy possibility, but if, for example, someoneiscomingin asa
refugee and you were coming in from a country which is at civil war and you have
HIV, to ask that person whether they have been on atreatment program is basically
ridiculous. Y ou wouldn't be able to get onein that country. You would have, in any
case, been subject to some dreadful persecution that made you eligible as arefugee,
so it would make no sense to refuse that person entry because that person wasn't
under a treatment program.

Even worse, it would make even less sense to then require that person
somehow to not have treatment here or to actually pay for every single cent of the
treatment here, which presumably must be expensive if you have to bear al of it
privately, themselves. It would seem to be persecuting them even further actually.

MR LAKE: Yes, and so clearly we really support further consideration of that and
at the very least separating out the general work of that department and of the
Migration Act from policy decisions about who comes in and who does not. But it
suggests that that policy decision about who comesin and who comes out needs to be
bornein mind in terms of - if the Australian community supports the DDA and we
hope they do and the government is acting on their behalf, why doesn't that then
trandate to other sorts of overseas obligations that we have for development of those
sorts of things as well.

MSMCcKENZIE: That'svery helpful and we will look at this area again, asfar as
exemptions are concerned.
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MR GODWIN: The positive contribution that people with disability can make both
to the workforce and to the Australian community generally should be required to be
taken into account, not just the supposed economic burden in terms of cost to the
health care system; it should be a broader economic understanding of the positive
contribution involving people with disabilities in the Australian community.

MRS OWENS: Otherwiseit looks like there is a somewhat inconsistent approach.
MR GODWIN: Across government, yes.

MR LAKE: Thereis probably some parallel to the policies under multicultural
Australiain terms of diversity and adiverse community. If we can move onto
employment; that section.

MSMCcKENZIE: Yes.

MR LAKE: Again employment for people with HIV-AIDS and particularly these
days, with the current success of treatments, that's a key objective for alot of people.
So going back to work, there are a number of programs to support peoplein that, and
what comes up when people start to do that are employer attitudes and particularly
discriminatory attitudes around HIV, and maybe having to explain a five-year break
in work and those sorts of things - it’s pretty hard to cover up really. So people often
have to make choices about where are the sort of jobs they can go for, where they
might be, and disclosure and the consegquences of disclosure continue to be a
problem in that.

The other thing, as an episodic condition, one of the things that isimportant in
workplace accommodation are flexible work practices. So for people with
HIV-AIDS maybe "accessible workplaces" has a different sort of meaning than so
much about physically or technologically accessible workplaces. It’s often about
work practice; the flexibility around being able to take leave when you have an
episode that means you are going to be sick for afew weeks, and be able to move
around that.

| think we talked about this last time, but | think there are parallels around the
family friendly policies and carer friendly policies that could be used in this sort of
way, but really what we are actually saying isthat it is worth having another look at
in employment standards, and those would be the sort of issues that we would like to
see teased out more within that standard, recognising, | think, the successin
standards so far really has been in more technical ones as opposed to human
relationships and human resources. So that is atricky thing, but there are rewards.
Industrially thereisalot of work out there that maybe could be called on to inform
that process.
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MSMCcKENZIE: One of the concerns that has been expressed by HREOC in
submissionsto usisthat it’s very difficult to devel op a generic across-the-board
employment standard. There are so many individual differences from industry to
industry and from employment to employment and so on, but what they have said is
that it may be possible to develop very specific standards for certain things, and
really it may be possible for thisissue, but it isdifficult. | don't think we can shy
away from that fact.

MR LAKE: Absolutely. | suppose the other thing is, in terms of employment -
again draw the attention to the decline in, particularly, the recruitment of people with
disabilities by government, both state and federal governments, and particularly
people with disabilities who require some form of adjustment. | did some work a
few years ago on this and in talking to the New South Wales equal employment
opportunity program within government, | suppose their opinion was that what was
happening in government statistically was that older public servants who were
acquiring age-related disabilities such as diabetes, some of those things - that was
really the change that was being noticed rather than the result of any proactive
attempts by government to recruit.

The impetus should be back on government to actually be making employment
opportunities available to apprentices and to those sorts of programs, given the scale
of employer that they are. The other thing we wanted to note was that the ACTU in
its 2003 congress amended its policy and made a strong recommitment to the rights
of workers with disabilities and people with disabilities to work, and it's a welcome
initiative too.

MR GODWIN: Just to add to Rob’s points that we support the recommendation
around imposing a positive duty on employers, and again that is potentially - a duty
to be non-discriminatory - an area where the point around flexible work practices
could be taken up by employers showing that they are willing to take flexible
approaches to things such as sick leave, et cetera. That could be part of
demonstrating that they are carrying out a positive duty.

MSMcKENZIE: That could be one adjustment.

MRS OWENS: It might not surprise you to know that there has been somewhat of
a backlash from the employer groups on this particular idea, and we are still thinking
through what we are actually going to say on this. | mean, there is a spectrum of
duties that you could think of. At one end of the spectrum is the idea that we floated
in our draft report which is that employers would have a duty to be developing
practices and thinking through what they would do in the event that they were to
employ somebody with a disability, so it would be thinking ex ante about it - through
to requiring employers to make an adjustment once somebody turned up or in terms
of their processes, interviewing processes and once somebody turned up on the
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doorstep, which is more of the approach that is used internationally, through to what
we have probably got in our act at the moment which isthere is a duty once thereisa
complaint.

MSMCcKENZIE: It'snotrealy. Thefact isthat thereisacontinuing prohibition
on employers against discrimination irrespective of whether there isa complaint.
That's the law, but in practice that only comesto the forefront when thereisa
complaint.

MR GODWIN: One of the things in terms of the sort of things that might facilitate
that, is raising awareness about some different strategies that are already in use -

I mean, things like pooling of sick leave - pooling of leave by workersthat isused in
some organisations so that there's, like, if people don't use their sick leave, it goes
into a pool that other people who might need it more, can access. And kind of
raising people’s awareness about those sort of strategies, because one of the things, |
think, around employers’ attitudes to employing someone with a disability is the lack
of access to good advice - good advice about accommodation adjustment, the sort of
different thingsto do - so it’s portrayed as a huge task that often employers feel they
have to try and make their way through on their own; whereas if there was a better
resourcing program, a bit like Employers Making a Difference, those sorts of things.
If there was a stronger profile to those sorts of things, so if someone said, "Okay, I've
just either recruited or I'm about to recruit someone. They'vetold me | need to think
about these sorts of accommodations." There are some good placesto go, ideally
free, and where people can get some credible advice.

MRS OWENS: One of the things we've been thinking about is putting some
examplesinto the act about what sort of adjustments would be required, not just, say,
in employment, but we've been thinking about this as an idea across the other areas
aswell, about making adjustments in education and clubs and so on, and just
providing some guidance as to what that might be.

MR LAKE: That would beinteresting.

MRS OWENS: The questionishow realisticisit to expect employersto be
proactive in an ex ante sense. Have you got a view about that, or would you think it
would be reasonable to expect employers to make adjustments when the need arose?

MR LAKE: Itisachicken and egg thing, because | mean in terms of the ability to
respond, if an employer has given no thought to it whatsoever, they're going to be so
freaked the first time someone calls and says, "l need to go to an interview."

MR GODWIN: There are different categories of adjustment, | guess. Y ou know,

wheelchair accessibility should be auniversal requirement. Other adjustments may
be more unique and therefore maybe more of a case-by-case requirement.
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MSMcKENZIE: Butyou seewhat our Duty permitted them to do was they had to
be thinking about this from the beginning, thinking about what adjustments might be
necessary, then there would be - if they wished, if they wanted to put that into their
business plan - they could do some of the adjustments then or at some future time, or
even when the person came in the door. But at least they could then factor it into
some business plan rather than being faced with the person who walksin the door,
and thinking, "Goodness. We just can't cope with this person. We haven't got
anything we can do. So what happens next? Welll refuse them."

MR LAKE: It could work as an industry thing. | mean, I'm just thinking about,
like, the recruitment industry. | mean, that’s often one barrier of getting through, and
if the recruitment industry was required maybe to have a code or something about
how it advertised, how it conducted interviews and things like that, that in probably
one fell swoop would deal with an awful lot of recruitment. Maybe alot of small
businesses don't use recruitment agencies, but probably you would end up, there
would probably be an exemption on small businesses and stuff like this anyway, so |
know we've had issues that have been raised about, say, how sometimes there's even
just standard forms that are used and the resistance to putting them into different
formats, the resistance to standard entrance tests and things. So maybe it could be
pulled apart alittle bit, and given how much recruitment is contracted out by
government now as well, some of those things might be - and the other standards will
start to bite on - you know, the access premises will start to bite on some of this stuff
anyway, reasonably in the not too distant future, hopefully.

MRS OWENS: The next one was hedlth care.

MR LAKE: Hedthcare. Yes.

MRS OWENS: My favouritetopic.

MR LAKE: Good.

MSMCcKENZIE: Apart from the Disability Discrimination Act.

MR LAKE: Wedidn't raisethisin theinitial submission, but | supposeit has
actually become clearer over the last few months, really, because of some particular
cases about the prevalence of discrimination in health carein New South Wales; the
poor responses people get from the main complaints body, which is the Healthcare
Complaints Commission, and thisis why we discussed the notion of astandard in
health care and non-discriminatory health care and maybe the need for that. |
mentioned before the level of discrimination that people experienced and reported in
the Futures 3 paper. | just wanted to quote two cases that are currently being
investigated, or being advocated by People with HIV in New South Wales. Very
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recently a surgeon at Sydney Hospital refused to perform surgery on a person with
HIV-AIDS literaly at the last minute. Basically they kind of walked in and then
advised that person that the operation was not going to go ahead. They alleged
insufficient protective equipment. So the next day, it was actually confirmed that
there was plenty, it wasfine. There wasn't a problem with the protective equipment,
so it was the surgeon’s call at that time, and he had made the wrong call, and the
person had to go to another hospital and have surgery performed.

MRS OWENS: Wasit emergency surgery or wasit elective?
MR LAKE: Itwascardiac surgery. | don't think it was emergency cardiac surgery.

MRS OWENS: There's still an inconvenience in having to move hospitals at that
point.

MR LAKE: Yes, and the preparation, being actually ready to go into surgery. You
know, it’s pretty stressful to kind of then betold, "No way." The second one was that
the neighbours of a patient at Prince of Wales Hospital - they were visiting this
person, and they overhead a doctor doing ward rounds talking about his HIV status,
asking him how long he had been affected. When the patient returned home, the
neighbours actually ostracised him and he is currently having to sell his apartment
because of the attitudes from the neighbours. So thisissue of disclosure and breach
of confidentiality isrifein the health system; that and refusal of service, and | think
that's why we see that there may be a need for those standards. One of the things that
exacerbates thisis that maybe in previous years, there were more specialised areas,
so people would go to an AIDSward. They might go to an AIDS clinic and things,
and alot of those have been dismantled now because of the changes and type of
treatment people are needing, so people are going to mainstream wards and there’'s no
guarantee of the sort of training that nursing staff, the doctors and the ancillary staff
are having. So again, the educative role of the standard could be important here.
There would be similar issues for people with hep C.

MSMCcKENZIE: The other interesting thing about the case that you've just
mentioned is that we raised in our report a question about whether there should be
some vilification legislation in relation to people with disabilities, and that in effect
seems to be what the neighbours were doing.

MR LAKE: Yes. I'malso aware of acase that's happening at the moment in
Campbelltown, of public housing tenants who are having to be rehoused because of
vilification from their neighbours, and there has actually been afairly long history of
vilification.

MSMCcKENZIE: Yes. |think that'svery helpful for usin relation to that request
for information.
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MRS OWENS: | haverea concerns about the doctor’s behaviour in this instance
because | believe strongly that the doctor-patient interaction should always be on a
confidential basis, and should not be undertaken in front of other people unlessthe
patient agrees to that, and for that interaction to occur in that way | think isjust
totally inappropriate.

MR LAKE: Absolutely.

MRS OWENS: And there should have been a complaint to the hospital about that.
MR LAKE: There'saso acomplaints process going under way with this.

MRS OWENS: You also mentioned that you had concerns about the Healthcare
Complaints Commission in New South Wales, but | gather that there have been other

problems there in another context.

MR LAKE: That'sanongoingissue. Yes. It'snot just around thisissue. It's about
the capacity of that commission to actually deal with complaints.

MRS OWENS: We're not doing areview into that commission.
MR LAKE: No, let’s not do that.
MRS OWENS: Somebody else can worry about that one.

MR LAKE: | think they are. | aso just wanted to say that the other thing that we
felt around the healthcare standards was that by incorporating requirements around
privacy and confidentiality within that, it would add weight to the privacy legislation
and the awareness and the use of that as well. It's sort of like having a
cross-reference really.

MSMCcKENZIE: That'sahelpful submission. We are going to make it clear, as
we said before, that the standards can range over all the areas covered by the act.

MR LAKE: | suppose that you would say healthcare, we assume would be, if there
was something that would be cut out, it would be part of the goods and services -
you're never going to have a goods and services standard really, so they may be able
to sort of identify areas within that sort of area.

MSMCcKENZIE: Yes.

MR GODWIN: It'saso an area where inappropriate compliance for testing comes
up aswell - use of rapid HIV testsin situations where consent isn't entirely clear, or
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where a batch of tests are taken, for example, for antenatal purposes, and there’'s no
specific consent around HIV, and where those sorts of measures are taken from the
healthcare worker’s point of view because they’re concerned about some sort of an
infection risk rather than the benefit to the patient. So clarifying those sorts of issues
from adisability discrimination perspective through a standard would be very useful.

MRSOWENS: Yes. I'm probably talking out of court here but | believe that there
isquite alot of inappropriate HIV testing going on within hospitals just on aroutine
basis, which is probably unnecessary and overkill, and adding to health costs.

MR GODWIN: Not from the perspective of the patient’s interests, but
inappropriately from other perspectives, without having the balance of interests taken
into account.

MR LAKE: And those people aren't getting pre and post-test counselling and every
so often, one of those tests will be positive, so there are a number of cases of women
who have discovered their HIV status at that point, and the emotional consequences
of that and there's some research about the impact of how long it takes to actually
come to terms with the diagnosis being made much longer because of the nature of
the event when status was found out. So can we move on to drug addiction?

MRSOWENS: Drug addiction. Yes.

MR GODWIN: Just astarting point for thisis that drug users, medically speaking,
are people with a disability, that they have drug dependence and that according to
any sort of standard - the psychiatric standards, for example, the American standards,
adopted in Australiain relation to defining disability in the context of psychiatric
conditions, drug dependence is adisability. Y et there has been very little history of
use of the DDA by drug usersin Australia, and that’s partially because of confusion
about the coverage of the DDA. Then along came the Marsden case a couple of
years ago, where the Federal Court indicated support for the proposition that drug
use was covered by the DDA, so it has been very disappointing that we now see the
government proposing a bill that would exempt people who useillegal drugs from
the DDA.

MSMCcKENZIE: Thefirst thing to say about that exemption is that - the proposed
exemption, it's not an act yet - it's not done by trying to reduce or limit the definition
of disability. Soin that sense, although you might want to talk about the exemption
on other grounds, at least what it doesn't do isto - drug addition according to
Marsden would still be adisability. It’sjust that the act then expressly would not
apply. You seewhat | mean? It's asomewhat different approach that has been
adopted. Instead of actually trying to limit the definition of disability, it isleft as
broad as ever, but the bill works by exemption, not by trying to limit the definition of
disability.
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MR GODWIN: Waéll, | think we'd be arguing that they shouldn't be playing around
with the definition of disability at this point. They should be looking at what the
concerns are and ostensibly the concerns are employers' concerns about safety risks,
and if that isthe issue, then we need to deal with that issue in the way we deal with it
in other contexts, and that is by looking at the defences that are available under the
act, around inherent requirements, around reasonableness in the case of indirect
discrimination. There'salong history of case law in terms of disability
discrimination, looking at occupational health and safety risks, and how they’re taken
into account. Thereis no reason why having an employee who has a drug addiction
and may pose a safety risk should be dealt with in any different way to having an
employee who is wheelchair bound and who is considered to present a safety risk -
you look at what is reasonable in the circumstances and is there an unjustifiable
hardship.

MSMCcKENZIE: Alsoifit'sasafety question there are some exceptions, from
memory, in the act which relate to infectious diseases and public health - if thereisa
query about whether they are too narrow and there should be a broader exemption as
far as safety and public health are concerned, then what you would be saying is that
should be addressed in that way, not by looking at one specific class of people.

MR GODWIN: And by targeting this specific class of peopleit’s going to have a
negative public health impact and that you are further stigmatising and marginalising
that group and that’s likely to drive them away from treatment services and from HIV
and hep C testing and support services. So the proposed legidlation will have
negative public health consequences, so it’s not just in terms of the workplace
scenario but the broader impact on the community islikely to be negative. You are
not going to get people into drug treatment programs by punishing those who aren't.
It doesn’t work that way. The government should be focussing on expanding drug
treatment services and providing funding support to drug-user agenciesto provide
peer support, for example, to encourage people into treatment programs rather than
playing around with the Disability Discrimination Act.

MSMCcKENZIE: | suppose the other thing to remember is the exemption is, to my
recollection, broad. It doesn't just relate to employment. It relatesto every area
under the act.

MR GODWIN: That'sright.
MSMcKENZIE: Soitwould permit the exclusion of a person with a drug
addiction who wasn't undergoing treatment or a treatment program, exclusion from

accommodation and from other services, health care, for example, even, whichisa
bit strange.
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MR GODWIN: It just makesthem all the more marginalised and the disadvantages
that have given rise to their drug use are likely to be aggravated rather than
ameliorated. It'sjust not helpful as an approach.

MR LAKE: Canl just make apoint that the other thing that has been really
valuable and been used in anumber of casesis discrimination against associates in
terms of the impact of that on families, partners.

MSMCcKENZIE: That still applies, from memory. Wait. Certainly it applies - no,
you'reright. It will only apply if you have had an addiction in the past or presumed
to have had one or it's thought you might have one in the future, but it won't apply to
people who currently have an addiction or their associates, at that point. | think that's
right.

MR LAKE: Okay.

MSMCcKENZIE: | haveto say I'm not quite so sure about that, but | think that is
right.

MRS OWENS: | should just make it clear that we are reviewing the act asit stands
rather than thisbill, but I think what we will be emphasising in our final report and
what we focussed on in our draft report iswe believe that the legal questions should
centre around whether there has been discrimination rather than the nature of the
disability. We want to see the exemptions limited appropriately and it's very
important with this sort of legidlation to ensure that you minimise the areas where
thereis potential for the legal complications. Inthe bill there is great potential for
legal questions being raised about what is treatment, the nature of the addiction and
there are major privacy questions as well, but our final report will be focusing on just
getting our principles set out, and | don't know how it’s going to fit with the timing of
thisbill. That may have already been passed.

MR GODWIN: Andwe are also worried in terms of HIV and hepatitis C
discrimination that if an employer finds out or suspects you have HIV or hepatitis C -
it doesn't necessarily say that - can they sack you or put you on special duties. All
they haveto do is say, "I’'m doing that because you're a drug user," and they gain the
benefit of the proposed - - -

MSMCcKENZIE: Not if they'rewrong.

MR GODWIN: But then the onus shifts back to the complainant to prove that the
reality of the discrimination was HIV or hepatitis C.

MSMCcKENZIE: Yes.

19/2/04 DDA 2349 R. LAKE and J. GODWIN



MR GODWIN: And that would be avery difficult thing to do if the employer has
said, "It’s because you're a drug user and we've got licence to discriminate against
drug users, so we're not worried about the DDA."

MSMCcKENZIE: I'm not quitesurelegally that - you see, they would be trying to
rely on the exemption. Thisisassuming it comesinto law. So they would have to
prove that in fact you were a drug user.

MR GODWIN: No, | think the onus would be on the complaint to prove the
discrimination was on the grounds of HIV.

MSMCcKENZIE: Yes.

MR GODWIN: How arethey going to do that? It would be better if the onus was
on the respondent, but hopefully we won't even get into that sort of scenario.

MSMCcKENZIE: What you raiseisageneral problem about the proof of
complaints and we have made some recommendations, particularly in the area of
indirect discrimination about that, but you areright, it is aways a difficulty where an
employer says, "I’'m sacking you," but doesn't always explain why - to prove why it
isthat the employer sacked you and that that is discriminatory. It'savery difficult
scenario.

MR GODWIN: It'sthe sort of scenario that came up in the Carr v Botany Bay
Council case whichiisan HIV and drug dependency case under the New South Wales
of the proposed |egislation where the first thing that the respondent did was to seek
for the complaint to be thrown out as lacking in substance because the person was a
drug user and therefore not entitled to bring the complaint. So the concernisareal
one.

MSMCcKENZIE: Yes.

MRS OWENS: We probably should move on because our next participant is here
and we have got two more issues to cover. The next one was accessibility.

MR LAKE: | think we just wanted to support the attention the commission has
made to the ability of people to access the system, access complaints, particularly the
idea of there being at |east a shopfront in each state and territory; the suggestion
about greater cooperation between HREOC and the state bodies and | think for us,
we acknowledge the important role that community legal centres, both the disability
and discrimination legal centresin New South Wales and Victoria, the HIV-AIDS
legal centre, but also mainstream legal centres play, and clearly the funding and how
it's not something that you can fix but they are often the first point of contact for
peoplein starting that process, and they have got waiting lists - all of the things that
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bank up to put people off, following through on a complaint, the more they can be
addressed the better.

MR GODWIN: Andit'sincreasingly difficult to get legal aid for cases under the
DDA.

MSMCcKENZIE: Yes.

MR GODWIN: It used to be the case that the Commonwealth provided legal aid
assistance through the legal aid funding arrangements but it's alot tighter now and so
the burden does fall on community legal centres, but they are dealing with avery
broad range of issues with very limited funding. So we support the interim findings
on that.

MRS OWENS: | think we are basically saying that the success of the act is going
to be partly determined on how much resources go into it, both in terms of the legal
aid, lega centres, but also HREOC.

MR GODWIN: Andaso | might say from a self-interested perspective, advocacy
organisations play a very important role in providing support, very basic legal
referral aswell as education around the DDA to our stakeholders, to communities
living with HIV and people affected, carers, et cetera.

MRS OWENS: That brings usto representatives and complaints because you need
resourcesif you're going to do that.

MR LAKE: Absolutely, and we strongly support this recommendation of
representative claims being able to be brought by organisations. Y ou asked some
guestions about who those sorts of organisations should be.

MRS OWENS: Yes.

MR LAKE: | suppose we would suggest that really there be some sort of process to
prove a connection. One of the thingsthat isabit different in the HIV sector isthe
distinction between organisations of people with HIV and service provider
organisationsis not as distinct. A lot of those organisations were started by people
with AIDS in the eighties and have been very strong advocacy organisations. So
thereis not a sharp line between the two. | think obviously an organisation which
was a representative body should - if it can prove that, can pretty clearly have
standing, and maybe it might be like the exemptions that HREOC might say, "This
organisation has applied to bring a complaint or to move for an inquiry. If anybody
believes that this organisation isn't in a position to take such a complaint can make a
comment on that." So that it could be challenged, so there couldn't be any
outrageous abuse of that process, but that generally - - -
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MRS OWENS: So HREOC could put then a notice in the newspaper and say,
"This organisation wants to bring a complaint. If anybody has got any objections let
us know within 21 days," or something.

MSMCcKENZIE: And then they just decide whether or not that the organisation
has sufficient interest to bring a complaint.

MR LAKE: Yes. | suppose then the question of resources and the ability to assess
comes from therereally. Thank you. | think that’s enough from me.

MR GODWIN: That concludes our submissions. | thought | would just give you a
copy of the Carr case that | referred to about injecting.

MRS OWENS: Thank you very much. So we have tabled that. That's Carr v
Botany Bay Council has been tabled. Thank you very much.

MSMCcKENZIE: Thank you very much. Excellent written submissions and avery
helpful discussion.

MR GODWIN: Wewill forward you the Canadian guidelines on immigration.

MRS OWENS: Thank you. We will appreciate that. We will just break for a
couple of minutes.
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MRS OWENS: The next matter is Dare To Do Australia. Welcome. Could you
please give your name and the capacity in which you're appearing, for the transcript.

MS STEPHENS: | am Judie Stephens. My capacity with Dare To Do Australia -
it'sjust myself, Dare To Do Australia, and | look at laws for people with disabilities.
If I don't think they're fair, | attempt to change them.

MRS OWENS: Thank you. | might hand over to you, Judie, to run through the
points you've got there relating to Dare To Do Australia. Y ou can give us some
background on that and any background you would like to give us on the submission.

MS STEPHENS: Thank you, Commissioner Helen. Earlier when you spoke, you
said that when there is discrimination you look to minimise legal contention, so what
we do today, we've got to make sure that we don't create alevel of - perhaps where
people can prove that the act iswrong, that it's very clear. | thought that was avery
good comment that you said, Helen.

Dare To Do Australial created six years ago, when | needed to look at the state
government and having care included when a person has an accident and not having
to wait for settlement; to get that. The second thing | was very heavily involved inis
structured settlements, people that receive lump sums, so that it doesn't waste before
them and that they can have a lifetime annuity. We have the legislation in place at
the federal level, but yet not the product. | am here today to discuss the importance
of choice for people who have disabilities; between bankers, trustees, public and
private, etcetera.

My little boy, Jackson, he's my maternal grandson, he's 10. | am 59. | redlise
the great importance to ensure that people who look after those who have profound
disabilities and cannot make choices are respected for all the reasons everybody
should be respected, and they can have the common right to choose the professional
people around them and organisations. Why I’'m here today to address the
commission, Helen and Cate, is I'm looking myself personally through Dare To Do
Australiato ensure that we change the law so all people may choose their trustees.
My submission is from Sydney, so | speak about the Office of the Protective
Commission, but in each state and territory there is such an organisation in Australia.

I look beyond what has happened to Jackson and | and the difficulties and
imagine there are alot of people out there who don't have avoice and perhaps | can
give them, through you, Helen and Cate, and your commission, choice; the most
simple and fundamental right.

MRSOWENS: Good. Thank you for that. | think both Cate and | are very

interested in your own story. It actually touched me greatly, | have to say, but | think
as we explained to you before we started today, our interest in reviewing thisact isin
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trying to improve processes and government policies to introduce more flexible
arrangements and | think greater accountability. We have got arecommendation in
our report, which is recommendation 6.1, in which we say:

The attorney-general should commission an inquiry into accessto justice
for people with disabilities, with a particular focus on practical strategies
for protecting their rightsin the -

well, we have talked about the criminal justice system there, but I’'m wondering
whether such arecommendation perhaps generalised - - -

MSMcKENZIE: Should be criminal and civil justice system, yes.
MRSOWENS: - --would help in your situation.

MS STEPHENS: Absolutely, and in civil justice. The choices that people have -
that you and | have - should be just the same. The people that care, the parents, the
partners and the carer - in my case I’'m the grandmother, the carer - should be
acknowledged, particularly if their decisions don’'t compromise the person they're
caring for.

MSMCcKENZIE: The sortsof things that you would want such an inquiry to look
at would be - just looking at sort of generalising from your experience, if you like,
the sorts of things that you want the inquiry to look at, you said, first, would be help
for people with disabilities while their cases are still pending; before they get to the
settlement stage. That's thefirst thing, isn't it?

MS STEPHENS: Weéll, that has already been done. | have had care put in the New
South Wales Motor Accident Act. In Jackson’s case, his care is approximately up to
5000 aweek and | only got what the third party insurer would pay. |, myself,
borrowed 350,000 on my mortgage to pay that. If Jackson hadn't had that care, he
would have died.

MSMcKENZIE: But, you see, there will be many people who wouldn't have the
ability to be ableto do that. They wouldn’t have the house that they could borrow
off.

MS STEPHENS: Indeed. That'swhy we changed the law. That was the first thing
Dare To Do Australia did and that has happened in this state. It think it's extremely
important that every state and territory addressesthat. Thisisfor people who are
catastrophically injured, Cate.

MSMCcKENZIE: Yes. Youreright. It should really be something that should be
looked at nationally, not just state to state.
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MSSTEPHENS: Standard.

MSMCcKENZIE: Yes. The second thing was this question of structured
settlements.

MSSTEPHENS: Yes. Inthe UK, Canadaand US, aperson can receive a
structured settlement which, in effect, pays for their care and their rehab for as long
asthey live. It can beindexed to the CPI or not. In this country it’s for the term of
your life. | worked with the structured settlement group and treasury in the Prime
Minister's Department for about four years on this, until the legislation came through.
It ssmply means that a portion of a person’s common law settlement would go into a
pension for life, so it's safe from predators, greedy people and also you can't cash it
in again, thislifelong pension, without going back to court.

MSMCcKENZIE: Yes.

MS STEPHENS: So, therefore, it's secured for the person’slife; but as yet we don't
have the product in Australiaand it’'s alifetime annuity. That’s the product that the
insurers would be looking at.

MSMCcKENZIE: Wasthat the Insurance Act that was amended to permit that?

MS STEPHENS: It wasthe Taxation Act.

MSMcKENZIE: It wasthe Taxation Act, because of its treatment for taxation
pUrposes.

MSSTEPHENS. Yes. Thereisn't tax payable on this.

MSMCcKENZIE: Yes.

MS STEPHENS:. When a person receives a settlement, they take out of it income
tax, so the amount of money they get, the slab of money, in effect, the proportion of
it they needed for care - and Jackson didn't get this, because it wasn't aproduct. He
got the lump sum. For him thisisfast diminishing. Thisyear his out costs and legal
costs are 700,000. Thisisahbig worry to me.

MSMCcKENZIE: Taxation istaken out from that lump sum, | assume.
MSSTEPHENS:. That's before you get it.

MSMCcKENZIE: Okay.
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MSSTEPHENS: But once you invest it, if you don't put it in a structured
settlement - everybody pays income tax on the interest earned, unlessit has a
taxation benefit within the product purchased. For example, shares; direct shares.

MSMCcKENZIE: Sothe Taxation Act - - -
MS STEPHENS: Has been amended.
MSMCcKENZIE: - - - hasbeen amended to give this beneficial tax treatment.

MSSTEPHENS: That iscorrect, for structured settlement, and each state and
territory islooking at it, so the next step is the product and then it's available by
choice. Inthe UK I've spoken with judges and often ajudge will say, "Go away,
plaintiff, and look at the structured settlement and come back and give me areason
which you don't want it," and then if he wishes, or she wishes, they can override it
and say have a structured settlement. That'sin the UK.

MSMcKENZIE: Thesewould be helpful things for an inquiry, like the one that
we suggested might occur, to look at.

MS STEPHENS: | am very happy to help you both with thisin any way | can do
SO.

MSMCcKENZIE: The next thing really that you raise is how to make sure that -
where there is ultimately a settlement where asum is given for investment - the
people who are in charge of investing that sum, first, are accountable, so that they
give enough information about what they’re doing and why and give proper access to
information to people like the carers for the particular person who is benefiting from
that money.

MSSTEPHENS: That'sright.

MSMCcKENZIE: Second, that there's some relatively easy mechanism and
relatively cheap mechanism that you can go to where that arrangement has fallen
down and it’s not satisfactory to changeit. | have read the decision and your
submissions, but irrespective of whether you have succeeded in the court, it would
have been really costly to have to go to the court to get that mechanism changed, |
would have thought.

MS STEPHENS: Yes, it has cost tens of thousands. Because of what happened in
Jackson’s case, without going into it, it would be inappropriate to do an appeal. Most
people can't afford to go to the Supreme Court in this state and the tribunal cannot
overturn thisdecision. They can only make them more honest in what they do. They
can't say, "We'll appoint another trustee or atrustee of choice." Therefore, we need
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to change the law so that - like you can change your banker, your hairdresser, your
private trustee, provided they work within the law.

In New South Wales the Office of the Protective Commissioner, which is state,
they oversee all private trustees, so they do the general annual audit for all people
who are unable to handle their own affairs. They are out there, anyway, with all
private trustees.

MSMCcKENZIE: | comefrom Melbourne and from the Victorian guardianship
jurisdiction and there are guardianship jurisdictions in the other states. Certainly in
Victoria - the tribunal on which | sit in Victoria - has got jurisdiction over
guardianship and administration matters. The administrator of the assets of a person
with a disability has to report to the tribunal if there has been an order requiring that.
If, ultimately, there are deficiencies or problems with that administration, then the
tribunal can, if it considersit in the best interests of a person with the disability to do
that, ultimately change the administrator to another.

It seems, reading your submission and the case, that in this case it wasn't the
New South Wales tribunal or Guardianship Board that appointed the protective
commissioner as |ooker-afterer, if | can put it that way, of Jackson’s assets; it was the
court, the Supreme Court.

MSSTEPHENS: Indeed. Quitesimply, inour case, Jackson and histwo brothers
received their parents’ estate when they were orphaned and the trustee was paternal
grandpa. Paternal grandpa went to the Office of Protective Commission and said,
"Well, Jackson’s got athird. | don't want to do this and | thought that the OPC were
going to manage that money." They didn’t manage it and Jackson hasn't been the
beneficiary of it, | think to the tune of about 35,000 which has been subsequently - so
al that money, which was a couple of hundred thousand, never came to help Jackson
when he was in need.

| then thought there's something wrong here; thisisn't fitting. | accepted them
for this, but their purpose was to remove me as Jackson’s tutor in the proceedings.
The first time an offer was made by the insurer, they tried to force the legal company
for Jackson to accept it. They didn't speak to mefirst. They ignored me. It wasa
third of what Jackson subsequently got, because we had done our numbers and we
had used an actuary to work out the numbers, because solicitors aren’'t good at that;
so we had very good support. | always believe if you need supportive people, you go
to people that know their business. Richard Cumpston, in fact, he did all that for
Jackson at no cost to him.

MSMCcKENZIE: Yes.

MS STEPHENS: Because he knew how important it was and it was a great way to
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work. He's aMelbourne man.
MSMCcKENZIE: Yes, | know of him.
MSSTEPHENS: A fine man.
MSMCcKENZIE: Yes.

MS STEPHENS: The next thing that happened was he was offered another amount
of money, which was twice as much and they tried to force us to take that and we
said, "No. Thisisn't enough for his needs." Subsequently when we settled on the
amount that Jackson got it was enough for his needs, but the OPC were trying to
continually remove me, even to the point of having letters edited by paternal grandpa
that were going to be written to me and signed by OPC. Thingsthat are very strange
in day-to-day life and, when | asked for documents under the Freedom of
Information and | read them, | thought, "Oops. Thisis not good."

MSMCcKENZIE: But ultimately OPC have control of these assets because of a
court order.

MSSTEPHEN: That's correct. It'd take a court to undo them.
MSMCcKENZIE: Yes.

MSSTEPHEN: Unlesswe have legidation that says providing atrustee who is
suitable and meets the criteria of accountability as- | mean, if | said | was going to
put your money - giveit to my friend around the corner, and not a bank, that doesn't
fit acriteriaof abank, or in my personal business.

MSMcKENZIE: What | amthinking of isthat for another helpful subject that an
inquiry like we have been talking about might look at is, what better mechanismis
there in dealing with these matters than perhaps having to cope with the expense of
going back to court whenever thereis a problem. Isthere some other way? | mean, |
understand of course that the court wants to supervise these movements, but - - -

MS STEPHEN: Absolutely.

MSMCcKENZIE: - - -istheresome other way - adlightly less expensive way - that
could be devised?

MSSTEPHEN: There probably is. | will first go back to the disputes tribunal that
has been placed to assist. They have the power to get the OPC to do things, but not
to remove them. When | spoke to the person who wrote the law she said to me, "The
OPC can take over from atrustee without going to court” - and abig case. | mean,
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i'sasmall - it can be done quite quickly and by agreement, but the reverse can’t
happen, so once you're in there you can't get out. At the moment Jackson is spending
- and you've got the figuresin my - well in excess of 100 - up to $180,000 a year.
They've had access to Jackson’s money al the way along. They knew what he was
going to get before he got it, and | don't have afinancia plan. | don't have afull
financial statement, and | don't even have alittle document that says what they’ll pay
and what they won't - the most fundamental of any accounting. | just pay what |
have to for Jackson and go into debt to do it.

What we need to date, Cate, isto have it that people have the choice, and
people that are high net worth like Jackson - they pool all the money in together -
they don't buy in asindividual shares- so it’s very hard to know how things are
going. When you get al your money together you need to have the balanced
portfolio: the shares, the managed funds, the property, the property trust, and you've
got the pie - the financial pie. My background used to be finance and insurance, and
when something is up the other isdown. At the moment, Jackson’s money, to my
knowledge - and | was told thison 1 October - islanguishing. He has no taxation
assistance - and we, for 10 months, have lost alot of the way forward. That we can
never get back again.

MSMCcKENZIE: Yes, soredly it'slooking at mechanisms for - whether they're a
better mechanism for supervising, and | have to say the other thing that did concern
me in your submission was that there seems to have been only a couple of timesin
the last number of years when someone from that organisation has actually come to
personally see what Jackson’s individual needs might be. | understand that you're his
carer and, of course, well qualified to advise, but it does seem to me that there should
be more occasions than that - that the investor of the funds should check. There are a
number of things obviously that an inquiry might look at because your problem,
presumably,might well occur in the other states and territories.

MS STEPHEN: It does, but most people don't have, | guess, the courage to come
and talk to commissioners about it because, you see, when you receive a settlement
or maybe your rich dad dies, there'salot of grief in getting to the settlement. It's not
all about a bag of money. When you lose someone you love dearly your lossis there.
Y ou just need time to get on with your life and you don’'t want people moving in
quickly. The OPC were anxious to be appointed to remove me as Jackson’s tutor in
the case. They were very anxiousto do that. Well, I'm fairly powerful. | wouldn't
let them.

To prevent that happening and to look after Jackson my business has gone. |
have no business - seven years ago - so I’'m just living on capital. That'sal okay, but
most people can't do that indefinitely, and what happens? They die. They don't get
to doing anything because they are so exhausted. | am so fearful of the OPC now
that | have accounts to send them - because of their behaviour | don't even like
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sending them in, and | suggested that they maybe give me asmall kitty that | can
draw against instead of my mortgage, but they said, "No. We can give you as much -
the word is flexibility’ or not, and we've giving you none," because you've got to
remember, twice I've tried to remove them in the Supreme Court. They don't like
me.

MSMCcKENZIE: Itdoesmakeit very difficult when relationships are problematic
likethis.

MS STEPHEN: Precisely, and we have alittle group that getstogether and | am
certainly not the only person.

MSMCcKENZIE: But ultimately for Jackson’s sake - and however difficult it might
be - because they are the current people who are investing the funds - at least for the
moment - you have to try to get on with them, just for his sake.

MSSTEPHEN: Yes, | haveto try and get them to make investments for him in his
own name, not just put him in the cash fund. I've already said that in letters to them,
Cate, but that hasn't happened either.

MSMCcKENZIE: Theseare certainly mattersthat - - -

MS STEPHEN: Portable investments that belong to a person. You see, the OPC
works well with pensioners. They get the pension. They might have an addictive
problem or a money-management problem, and they give them $30 aday. Thisisan
expensive process, but it works for people like that, but when they get people like
Jackson that are getting all their money together, or people who are left abig
inheritance by somebody and, because they can't manage it themselves, someonein
the OPC - Jackson has been seen twice in six years.

MSMCcKENZIE: Exactly.

MSSTEPHEN: Onewas an audit, saying they weren't happy with the care, but
then they didn’t nothing about it because the care is superb, and then the second was
afive-minute glance at him and atwo-hour talk to me about - not really about
planning, but just about what the costs were, and they've gone away with those and
that was six months ago.

MRS OWENS: Canl just ask you - you wanted to move the funds over to
Perpetual Trustee.

MSSTEPHEN: Yes

MRS OWENS: | gather there are a number of other trustees in New South Wales.
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MS STEPHEN: Thereare. There's nationa ones. There'sthe National Bank.
There'sthe state one. All these people meet the criteria and had the annual audit by
OPC.

MRS OWENS: So OPC doesn't have to be the holder of the money and have that
responsibility to manage the money.

MSSTEPHEN: Absolutely not.
MRS OWENS: It could be acting as aregulator - - -
MSSTEPHEN: Annualy.

MRS OWENS: - - - ensuring that there are appropriate trustee arrangementsin
place.

MS STEPHEN: That’s correct and Perpetual is an appropriate trustee. It’s one of
them. There are probably about six in this state.

MRS OWENS: So that means that you or the other grandparent could be
determining the appropriate trustee based on the cost and the performance and so on
and just using the trustee in the same way as we members of the community can
alocate funds - - -

MS STEPHEN: Use abank, accountant.

MRS OWENS: Provided that you and the other grandparent could agree on that.
MS STEPHEN: We do agree on that.

MRSOWENS: And you wouldn’t want to change too frequently.

MS STEPHEN: Absolutely not.

MRS OWENS: The commission has looked at workers compensation in each state
and most states have got monopoly workers compensation systems out for various
reasons, but there is no reason why you need an OPC that is all powerful to actually
run the fund - to manage the fund themselves.

MSSTEPHEN: Yes, unless people want that.

MRS OWENS: Their role could be to actually ensure that there is an appropriate
trustee arrangement in place - - -
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MS STEPHEN: They'rethe guard dog.
MRS OWENS: - - - that are competitive.
MS STEPHEN: And the guard dog.

MRSOWENS: Yes, sol amjust wondering whether this review that we are
looking at could be thinking about saying that those sorts of arrangements should be
considered, and maybe all states need to get together to look at the states
arrangements, because it isdlightly - not dlightly. It is anti-competitive.

MSSTEPHEN: Yes, wdl, that's discrimination itsdlf.

MRS OWENS: We have anationa competition policy and we have a National
Competition Council that looks at competitive arrangements within the states, and |
am just wondering - it may not be appropriate, but | am wondering whether thisisan
appropriate areato be reviewed.

MS STEPHEN: | think it could be. | wroteto ASIC and they actually rang the
OPC. They said that wasn't the area, under the law, they were able to work with, and
they rang them and the state manager spoke to this executive and said that my
requests in my particular letter would be dealt with by the end of January. It did not
happen. Nothing happened.

MRS OWENS: | think you haveraised avery, very interesting issue, and I’'m not
sure exactly what the answer is, but one is the possibility of the inquiry that we've
suggested; another isthat it be brought to the attention of the National Competition
Council.

MSSTEPHEN: The National Competition Council and also in the
anti-discrimination - the matter of choice, because when | wrote to the - | rang the
person who wrote the law because the Trustees Act was looked at in New South
Wales last year. She was under the impression that the OPC could be appointed or
removed by agreement, and it's only a matter in say Jackson's case, if the OPC have
to agree by law, they just sign it off. Y ou might go to the Supreme Court or the ADT
- if they make it that they can do it - and you just sign it off and the appropriate
person is appointed. You can't just do it. It'slike when you get a new banker. You
go and you fill out all theforms. You do your ID again. It al hasto be done

properly.
MRSOWENS: Yes.

MS STEPHEN: | suggest that it's fundamentally choice and, as you just
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mentioned, Helen - - -

MSMCcKENZIE: | havejust been musing. Jackson of courseis still achild and |
have just realised that probably that’s the reason why the Guardianship Board doesn’t
have jurisdiction because, if the Guardianship Board in New South Walesislike the
guardianship section of the tribunal in Victoria and the legidation is the same, then
that only applies to adults, not to children.

MSSTEPHEN: Yes, over 18. He's 10 yearsold. The point is that money brings
greed and thisisreally what has happened to us, and because | have irritated by
going back twice, | don't have very much power now, so that's why | am coming here
to make the difference for alot of peoplein all the states. We're virtually victims. |
mean, that's the tragedy. We've being victimised and Jackson’s money is languishing
and there is absolutely nothing | can do at the moment. With, say, Perpetua or a
private trustee, what you actually do - they have a system of - you get an account;
you sign it off; they pay it, which isasimple way of doing things, you know. They
say, "We've got this," and they use technology - they fax or whatever. Jackson has
an account recently of $27,000 that they had waited eight monthstill they told me
they had it. Then they asked me should they pay it. | said, "What isit?" and then
when | investigated it it wasn't for anything that Jackson owed. Now, that money
would have been paid if | hadn’t been such awatchdog, and there is another account
for alesser amount that | am checking on at the moment.

MSMCcKENZIE: Onequestionischoice. The other oneisaquestion of
transparency, accountability and information-giving.

MS STEPHEN: There are some people that appoint trustees, Cate and Helen, who
actually don't want choice. They say to atrustee, "Just doit. I'm a humble person.
Please doit," and it can be done very efficiently and then they do it in anice cash
account and then they just draw what they need. There are some people that want
different services. Y ou see the OPC have no investment strategy. They just do it out
State Street, which doesn’t have transparency, as the judge said in his statement. He
was very concerned.

MSMCcKENZIE: Yes.

MS STEPHEN: It could be Joe Bloggs company next week, so they’re prepared to
put all their money with State Street. No complaint about State Street, but that’s not
what you call abalanced portfolio. Y ou must have your own investments and thisis
atragic case of this. | mean, there has been no speaking of property. | said maybe
30 per cent, but if Jackson owns property they don’t make the bigger commission.

Y ou know what | mean?

MSMCcKENZIE: Yes.
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MS STEPHEN: It'sall geared about commission base. Jackson should have
property for in my demise, perhaps where he may live and the opportunity of what
his needs arein the future. He'savery healthy little boy at the moment. Jacksonis
quadriplegic, very little speech and visually challenged. Probably heisblind but |
don’t know exactly, but a great communicator and awonderful child. That doesn't
hold him back at all. We communicate beautifully.

MSMCcKENZIE: Hesvery lucky to have you.

MSSTEPHENS: Yes, heis. It'sthe other way, too, and his brothers. We're all
very lucky.

MSMCcKENZIE: Verytrue. | think that's about as far aswe can takeit. You've
raised some very interesting issues and we will ponder on these further and think
how we can handle it in the context of our own report. We haven't got the answer for
you today but we will consider it further because you have at least given us atrigger
to think about that recommendation that we're making about an inquiry, and we may
extend that recommendation.

MSSTEPHENS: Yes, andif | may say onelast thing.

MSMCcKENZIE: Yes, of course.

MRS OWENS: Of course.

MS STEPHENS: Thelaw concerning disability and discrimination must be
changed to ensure existing and future trustee rel ationships are flexible so that the
most vulnerable people in our Australian society are protected from victimisation and
provided with choice. This change will deliver that ssmple protection and our
fundamental freedom to choose. Thanks, Helen and Cate.

MSMCcKENZIE: Thank you.

MRS OWENS: Thank you very much. Well now break and resume at 11.30.
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MRS OWENS: Our next participant this morning is the Australian Taxi Industry
Association. Welcome to our hearings. Could you please give your name and your
position with the association for the transcript.

MR BOWE: Thank you, commissioner. John Bowe, president of the Australian
Taxi Industry Association.

MR EVANS: Jack Evans, national adviser to the Australian Taxi Industry
Association.

MSMCcKENZIE: Areyou happy that we call you John and Jack and if you call us
Cate and Helen?

MR EVANS: Yes, please.
MSMCcKENZIE: Itsoundsredly simple.

MRS OWENS: Okay, thank you, and thank you for another submission to our
inquiry. You have been good participants and you came aong to the hearings last
time so we appreciate that. We have read your submission and you've made a
number of salient points which we would like to go through with you but I'll just
hand over. If you have any brief initial comments, we would be happy to hear them.

MR EVANS: Thank you. I think - really to just broadly summarise the response
we have submitted to you, commenting on the draft report. Initialy, | think, we just
note in comment that the reliance on the assessment of the industry based on the
HREOC commentsis probably alittle dated. Certainly, our best estimates are that
the proportion that the wheelchair-accessible taxis are of the national fleet now is
probably quite a bit higher than the numbers that HREOC quoted and we would like
to think that the service levels provided to the disabled community are probably not
at the sort of tail end of the public transport sector but probably closer to the front of
the herd, if | can use that description.

MSMCcKENZIE: Arethere more up-to-date figures than what HREOC has
mentioned? Do you have more up-to-date figures?

MR EVANS: Redly, yes, we could probably put them together. It's a matter of
going around to each of the associations and even, in some cases, trying to go back to
the state administrations. In some ways, without trying to duck theissue, I'd say it’s
probably easier to get answers straight from the state administrations, rather than the
associations trying to do it because in some cases, not al, we don't cover all the areas
and all the taxisin the area; but if you'd like usto do that we're happy to take that on
board.
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MRS OWENS: It would be useful. Y ou've got some material here on Queensland,
for example.

MR EVANS:; Yes.
MSMcKENZIE: Itwould beuseful, I think.

MRSOWENS: You are saying that the HREOC information is outdated but we
just have to use the information that we've got. It would be interesting to me to see
what the trends have been in terms of the proportion of wheelchair-accessible taxis
and how much they are being used, and you've made a point in your submission of
the proportion of people with disabilities versus the proportion of
wheelchair-accessible taxis; but what I’'m not clear about is whether the propensity to
usetaxisis higher for people with disabilities. For some peopleit will be. For
others, they will be just much the same as others in the general community. For
example, wheelchair users may use wheel chair-accessible taxis, or taxis more
generadly, at ahigher rate than other people.

MSMCcKENZIE: Soif you had stats about that it would be helpful.
MR EVANS: | don't know that we have.

MR BOWE: Stateregulatorswould, certainly as far as New South Walesis
concerned. That's my home state. It would have exact figures, the Department of
Transport, mainly because they are administering the taxi subsidy scheme.

MRS OWENS: Of course.

MR BOWE: And they are dso making available an initia start-up interest-free
loan of $25,000 to country areas, to encourage the take up of wheelchair vehicles,
just to get them over that initial capital outlay hurdle, and they certainly would have
that figure. It getsalittle bit blurred if you went to South Australia, for argument’s
sake. Once you get out of the metropolitan area of Adelaide the local councils run
the taxis.

MSMCcKENZIE: That'svery difficult.

MR BOWE: Itis. The Taxi Board down there may have ahandle on it but |
suspect it wouldn't be accurate.

MRS OWENS: You see, our problem at the moment is we have got limited
information and quite alot of anecdotes about people's experience with taxis, about
waiting along time or not being able to get one at al or they pull up at the kerb and
see the person with adisability and drive off again. Y ou know, | think we talked
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about this the last time we saw you.
MR BOWE: Mm.

MRS OWENS: In Sydney, back in July. So we've got those anecdotes, which |
don't think we've highlighted in our draft report proper. | haven't got the appendix
with me but they may be there. So we set up afinding which you will probably
rightly criticise, that the act has been less effective for the taxi industry. That was
our draft finding 5.4. Our problem iswe've got quite alot of anecdotes. People talk
to usin hearings, for example, about their problems with taxis. Then we've got some
very limited information on the other side to balanceit.

MSMCcKENZIE: Itwould bevery helpful if you could give us some more. That’s
really what we're saying.

MR EVANS: Waéll, we'll do our best to put together as much as we possibly can for
you.

MRS OWENS: Sorry, Jack. We interrupted you.

MR EVANS: No, that’'sfine. Please. | think, as| said, we'l do the best we can and
well try and get it back to you obviously as quickly as we can but in some of the
cases, particularly in terms of where, say, wheel chair-dependent people, other
disabled people, the general community stand in terms of propensity to usetaxis, |
just caution that we may not be able to give you too much really good information on
that; but we will try to do the best we possibly can for you.

MSMcKENZIE: That would be tremendous.

MRSOWENS: It might be ahard ask and | understand that. We also understand
you can't give us overarching information about everything, but what you can get we
would be very thankful for.

MR EVANS: Okay, then. Well, we will certainly do that. In terms of the broad
comments, the other areathat we really focussed on was the recommendations
relating to the complaints procedures. To put it quite bluntly, there we were
concerned that, whilst we appreciate the need for balance, it seemed to usthe
recommendations were starting to tilt the field far too much against businesses, with
potentialy quite significant consequences down the track for businesses in terms of
how they are able to deal with it. | guessfrom our perspective we saw, possibly, the
end conseguence being that businesses basically came to any complaint in asituation
where they were effectively guilty until proven innocent, rather than the situation at
the moment where obviously, as you have highlighted, the onusis on the
complainant to establish their case. | think that's really the summary of our response
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to the draft report.

MSMCcKENZIE: Perhaps| can say something about the complaints problem. A
number of disabled individuals and disability organisations and HREOC raised in
submissions with us two things, really. Thefirst was the ability of the act to deal
with systemic discrimination and that’s not really an areawhere it’s terribly sensible
to have one person complain. So the recommendations we made were a response to
that. The second main areathat was raised with us by all of those organisations and
individuals was the difficulties that people who, as individuals and often with
particular disabilities, like cognitive disabilities or psychiatric disabilities or other
intellectual disabilities, have in just trying to be able to do acomplaint at all
themselves.

So really our recommendations, | suppose, were aresponse to that. 1t may well
be that you would say that our recommendations are not tight enough, in the sense
that they don’'t have enough criteriato jump over the threshold to go into that special
complaint mechanism. That might be an issue that we need to ook at more, but that
was why we looked at representative organisations on the one hand and HREOC on
the other being able to initiate the complaint. | mean, we do recognise that they
ought not to be able to do that in every case. Quite clearly thisis not going to be a
substitute for individual complaints, but you may well be right, that we should look
again at the criteria, the limitations on that process.

MR EVANS: Yes. | mean, for example, obviously | think our own organisation
and others must be concerned about the question mark about HREOC being both, if
you like, the prosecution and also the judge, at least during the conciliation period.

MSMCcKENZIE: Yes.

MR EVANS: | think most people would find that’s a very uncomfortable position
to put themin. In our submission, for example, we said perhaps that if you felt you
needed to go down that path at the end of the day, then maybe something like
HREOC having to establish that it'sin the public interest in some way for, perhaps,
the attorney-general or someone outside the organisation to help to provide a bit of
balance that mightn't be there otherwise if HREOC had all that power invested
internally init. So we certainly appreciate the difficulties of how you do find in the
end the recommendations that do deliver areasonable balance recognising all parties
interests.

MSMcKENZIE: Yes. We do understand the need for balance.
MR EVANS. Yes.

MSMCcKENZIE: Redly, | wastrying to explain the circumstances which led us to
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look at what we can do so that the very vulnerable, the people with serious
disabilities - the very vulnerable who really have enormous difficultiesin
complaining - are just not left without aremedy, basically. But you'reright. There
has to be a balance.

MRS OWENS: And the other recommendation that you picked up there on, in
relation to complaints, that was the issue about awarding costs, and having guidelines
for awarding costs and again, we found, as we've gone around, that alot of people
have said that it's amajor barrier to them as complainants. Now, we don't want to
have a situation where there'salot of trivial complaints coming through. Again, it
was just trying to get some - at least we're basically saying that the HREOC Act
should be amended to incorporate grounds for not awarding costs against
complainants. So there would be specific grounds set up, which would be clear, but
it doesn’t mean to say that costs would never be awarded, because that would be a
potential problem.

MR EVANS: If | can respond by sort of explaining where our concerns come from.
Clearly within an industry like the taxi industry there’'s alot of operators out there
that are not big organisations, and there’s not going to be any in-house expertisein a
day-to-day environment about dealing with things like the DDA. So really any sort
of complaint that is confronted by those businessesis going to be a mgor watershed
for them, and obviously associations and that are there to help at some level, but
they’re going to be in a situation where they’re going to find themselves starting to
tote up costs pretty quickly by the very need to get some outside expertise and advice
on what they do from the moment the complaint confronts them. We can see
situations potentially devel oping where there’s going to be alot more expertise in
some areas at |least with the complainant, as compared with the respondent. Aswe
highlighted one specific instance in the response, in those circumstances you can find
that the business's costs can start to escalate very quickly and very substantially. The
one we did quote where the case has got as far as the Federal Magistrates Court, the
operator’s costs are 76,000, | think was the figure we identified. That’s probably the
worst case that has been experienced in the industry so far, but it’'s by no means
isolated, and there are others where issues have been raised and the costs do mount

up.

So whilst we can understand the concerns that are raised, we think, again, that
maybe there's aneed for a bit more balance in the end in trying to reach areasonable
compromise. Part of what we said about the conciliation process and the conclusions
you drew there - we would suggest that that’s probably not atypical of alot of
conciliation processes. | myself in my own business ended up going through one
where there was a commercia dispute about a contract, and | think it would be fair to
say in those particular circumstances, both ourselves and the other party walked
away from it, not particularly enamoured with the result, but deciding that it was
probably a better situation than fighting on into an uncertain future.
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We can anticipate that there will be cases where possibly businesses are sort of
encouraged to respond to complaintsin, "Let’'s get it out of the way quickly and
minimise our costs by effectively buying ourselves out of the problem.” And that
was very much part of our concerns about really where we saw the potential of the
recommendations on the complaints arrangements possibly leaving us.

MSMCcKENZIE: Yes. Sothat, for example, if it'savery small - it'sdifferent if it's
abig firm. It will still matter, but if it'savery small business, there could be areal
costs disincentive to be able to go on, even if you thought you had a case.

MR EVANS: That'sright.
MSMcKENZIE: And it could make the business unviable, ultimately.

MR EVANS: Our business, the taxi industry, is predominantly made up of what are
really very small businesses.

MRS OWENS: Can just come back to this 76,000 cost issue that you raised in
your submission and just raised before? Y ou talk about the case as against a major
metropolitan network. | mean, $76,000 is alot of money, but it'snot asif it'savery
small group where it potentially could be a very, very serious problem, but you might
potentially in some sectors, parts of your industry, have some very small groups or
individual players where $76,000 would be - they would have ended up having to
pull out before that because otherwise it could really tip them over the edge, | would
presume. We've got arecommendation which you have actually criticised, which is
our recommendation 11.2, and that was the one where we said that HREOC should
devel op these grounds for not awarding costs against complainants. I'm just
wondering what you would think about that if it actually had awarded costs against
complainants or respondents.

MSMcKENZIE: Or respondents.
MRS OWENS: Soin other words, had proper grounds.

MR EVANS: | think that was one of the suggestions, that maybe what was good
for the goose should be good for the gander, if | can use that description. That was
one of the points in response that we did make. One of the problems that we do see
IS, as you've acknowledged, alot of our industry is very small operations, basically
down to a one-person business type thing, leaving aside even something as daunting
as a$76,000 bill, and that’s the taxi company’s own bill, without what happensif they
get costs awarded against them from the other side.

MSMCcKENZIE: You see, what, of course, | don't know about that amount is (a)
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whether they’re adding in all the costs, starting from the very beginning of the
complaint, right through to the court, or whether that’s just the court costs. If it'sjust
the court costs, that's areal worry, because thisis not the Federal Court, whichisa
superior court. Thisisthe Magistrates Court whichiis, if you like, the next court
down the hierarchy. It's still a court, but you can anticipate the costs would be less.

MR EVANS: As| understand it, that's the costs of their legal advice through the
process.

MSMCcKENZIE: From the beginning.
MR EVANS: Yes.

MSMCcKENZIE: You see, that's sort of abit different. | don't know how long it
has gone, how many conciliations there have been and things like that.

MR EVANS: Waéll, yes. | can't provide those details I'm afraid. It's still $76,000 at
the end of the day, and whilst that particular organisation can swallow hard and at
least bear it, 95 or maybe more per cent of the industry - - -

MR BOWE: One-man business.

MR EVANS:. Would have been just murdered by it.

MSMcKENZIE: Couldn't do it.

MR EVANS: They would have effectively had to bail out at some earlier stagein
the process. That doesn't, to us, appear fair.

MSMCcKENZIE: Itissomething we have to give more thought to, it's true.

MR BOWE: | think the circumstances too is that going to HREOC first and then
HREOC not taking any action and allowing the one to go to the Federal Magistrates
Court - that in itself isworrying, because the conciliator decided that there wasn't a
case to order, that the complainant went around that and went to the Federal
Magistrates Court.

MRSOWENS: Thiswasin this particular instance.

MR BOWE: Yes. Inthiscase.

MR EVANS: $oin this case the complainant had got a finding out of the

conciliation process they weren't happy with and, astheir right is, they still decided
to pursueit at the Magistrates Court. | mean, it'savery difficult situation. We fully
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acknowledge that, and generally in these circumstances, it's only the legal profession
that wins.

MSMCcKENZIE: Yes. That'sright.

MRS OWENS: Can we go back to an earlier part of your submission where | think
you're acknowledging that - well, you do say on page 2 - you're talking about the
inadequacies of the pricing structures and you say that, "Those inadequacies operate
as amajor impediment to wheelchair-accessible taxi drivers being proactivein
responding to bookings," which seemsto be implying that they’re not always
proactive in responding to some of those bookings from wheel chair-accessible taxis -
acknowledging that, which is where we've been getting the anecdotes, and saying
that perhaps that could be addressed by the development of more appropriate pricing
structures by government. Y ou talk about government intervention, so are there any
states where pricing structures have been introduced that we could look at, which
have gone in this direction, that have led to an improvement?

MR EVANS:. Yes. | think Victoriais probably the best example of that. They've
got aloading fee that they pay the driver for that arrangement.

MR BOWE: Andarunning fee.
MR EVANS. Yes. Andarunning fee.

MSMCcKENZIE: Soisthat addedtothefareorisit just paid - how doesit
operate?

MR EVANS: | think it's added to the fare and effectively through the subsidy
scheme the state government picks up 50 per cent of it.

MSMCcKENZIE: Becausethat wasthe next part of my question. If it goesinto the
fare, who pays? Should it be the individual or doesit go into the taxi voucher
scheme, the subsidy scheme?

MR BOWE: W:édll, thelift feeis50 per cent. Therunning feeis paid directly by
the government to the central room.

MSMcKENZIE: Okay. Soit goesto the taxi company, and then - - -
MR BOWE: And it'sdisbursed then to the operators.
MR EVANS: It does go back to the operators at the end of the day.

MRS OWENS: Sotheloadingfeeispaid by the individual but their subsidy from
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government has been increased to cover that higher loading fee.
MSMCcKENZIE: It'sjust added tothefare. Isthat how it works?

MRS OWENS: Isthe person out of pocket?

MR EVANS:. Yes. They're out of pocket by half of the loading fee, effectively.
MSMCcKENZIE: It'sadded to the fare and then they use their subsidised - - -

MR BOWE: It equates - the way the Victorians do it is different to the way it’'s
donein New South Wales, if | could use that comparison. In New South Wales the
driver is alowed 15 minutes waiting time on the meter and at the current rate of
waiting time, it equates to slightly more than the lift feein Victoria. That’s |oading
and unloading the passenger.

MSMCcKENZIE: And againthat’s added to the fare, that 15 minutes’ waiting time?
MR BOWE: Yes,itis.

MRS OWENS: So what happensthen - | don’'t understand how it all works but
there has been some things in the papersin Victoria saying that there was going to be
acap - perhaps thereis now on the taxi subsidy scheme. Will that then effect this
question of the extraloading fee, that gets added to the fare? Becauseif there’'sacap
then at some point or other that will then be borne not by the government but entirely
by the taxi user.

MR BOWE: Again, the difference, comparing two states again, is the criteriafor
entry. If you go back to the inception of the Victorian scheme, the criteriafor entry
could be substantiated by a justice of the peace. In New South Wales, your doctor
must fill in the necessary application form. It then goes to the Department of
Transport, the administrator, within the state, who then judged the doctor’s
application on the criteriathat are laid down. Inthat way, if you compare the
numbers in the Victorian subsidy scheme, they’re up - if | can use the figures - round
$50 million ayear. The New South Wales scheme would probably be - last | heard -
about 14 or 15 million. | don’'t know that they've modified the criteriain Victoriaand
if they have it would still mean that a person could get their local JP to say that they
were unable to use conventional public transport and they would then be admitted to
the scheme. They'vetried to bring in aplastic card instead of a paper-based docket
system down there to control it because it was getting out of - as | understand, the
government - as far as the government was concerned, it had control on the issuing
for them.

MRS OWENS: | think there were some abuses in the system that had been tied up.
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MR BOWE: | think there aways will be in those sorts of schemes where - and you
get this complicity between two people, you know, and unfortunately that leads to
fraud.

MRS OWENS: | think the other issue that we heard about in Tasmania- it was
largely in relation to thelr disabled parking passes, and | think they raised it in the
context of getting vouchers as well - was once they get one they can just keep it and
there’'s no system to really get them out of the system if they are no longer
incapacitated in some way.

MR BOWE: Yes, they generally issue them in books, and there have been cases
over time where the person with the disability has handed the book over to the driver,
wherein the strict sense of the word they are supposed to write in the figures of the
fare off the meter, but again you get this situation one on one, and it probably leads
to something that Jack will comment on later; the difficulty with service delivery
times, where people make set arrangements with adriver.

MSMCcKENZIE: That wasgoing to be my next question. You've just raised it.
That’s good.

MR BOWE: And they set runs and the driver generally has this relationship with
the person and you would never get acomplaint from a person that generally uses the
one driver because they’re able to arrange in advance, and if something is going to
occur fraudulently, the likelihood would be in those situations where they know each
other better than the normal "jump in the cab™ and a different driver each time.

MSMcKENZIE: There might be aproblem of fraud but even now anyone,
disabled or not, could choose to have the one driver pick them up.

MR BOWE: Yes, absolutely.

MSMCcKENZIE: Anyone could do that.

MRS OWENS: | think your submission actually talks about the difficulty that then
has with the overall network because if there is a problem then you're saying in the
long term you will have more and more people going into these arrangementsin
groups, and then there’s less of the network | eft just covering the general - - -

MR BOWE: The casual rider, yes.

MSMCcKENZIE: To cover the casua customers, yes.

MR EVANS: Yes, itisaproblem. You can understand at the individua level the
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benefits that accrue to say a passenger who does develop arelationship with a
particular operator and is keen to use them every time that they want to travel that
way. But, aswe highlighted, it does have an impact on the overall efficiency of the
system and, quite frankly, that applies both to the normal taxi, the traditional taxi
operations, as much asit applies to the wheelchair accessible taxis.

MSMCcKENZIE: And I suspect it probably appliesto people without disabilities
just asit does for people with disabilities.

MR EVANS: Absolutely.

MSMCcKENZIE: It'shard to know what to do about that situation, though. People
would | think want the ability to choose in that way.

MR BOWE: Technology and the changes - if you move away from disabled
vehicles at the moment and you talk about just the Sydney taxi industry, where we
have a premium service car - generaly it'sasilver car - those drivers, aswell as
having their conventional communication equipment inside, have trunk radios. So
there is a network within a network, and people who use them selectively have
access to perhaps 200 of these cars, quite apart from the normal network. Now, if the
job doesn't suit them, then the driver can offload that back to the network, and this
creates very much difficulty in providing a coordinated service because on the one
hand you've got a network that's operating 24 hours a day, seven days aweek, and
you've got this selective band out there that, using the latest technology, can
circumvent that and be very selective as to the amount of work they do and what
work they do. So that does make it very difficult to control.

MRS OWENS: But the horse has redlly bolted on that, hasn't it?

MR BOWE: It has, it has. Next week there will be something out that will
advance that technology.

MSMCcKENZIE: And aso part of it may have arisen because the nature of people
isthat they prefer to travel with someone they know.

MR BOWE: Absolutely, yes.

MSMCcKENZIE: And perhaps- | don't know whether thisisthe case, but it may
also have arisen because the big companies all send people they don't know. If taxis
don’t turn up, then of course people get cross and will look for another alternative.
MR BOWE: Yes. Thebooking service doesn't have the power to direct. That is

the weakness in the situation. Once the vehicle leaves the owner’s home or the depot
or wherever, that driver can choose how he operates. The booking service advertises
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the booking, the driver has the ability to place himself in the queue for work. He also
has the ability to switch it off, so it just makes it difficult.

MRS OWENS: Do you asan industry self-regulate to the extent that you monitor
things like response times, waiting times, what’s happening with complaints - - -

MR BOWE: Yes.

MRS OWENS: - - - either to theindustry itself or complaints that go further? Do
you then try and address those problems?

MR BOWE: Absolutely. We have a system where every complaint islogged in
New South Wales on a customer feedback management system; compliment,
complaint. Complaints are investigated by the particular network or the fleet to
which that car belongs. It isthen sent on to the Department of Transport for logging
and if the complaint is one of the nature of sufficient seriousnessit may well provoke
the driver having to show cause why his authority isn't cancelled. So it follows a
chain, but certainly, yes, every complaint islogged.

MRS OWENS: And do you have information about the sorts of complaints that are
coming from people with disabilities? Arethey identified specifically?

MR BOWE: Weve got the mechanism in process at the moment - as a matter of
fact, Jack and | just looked at our statistics before we came here, and whilst there
were complaints listed, it was | think very few. Mainly it was perhaps not a
complaint against discrimination as such, as a complaint against the standard of the
vehicle, the fact that something should have been working and didn't work -
airconditioning, for argument’s sake, and that sort of thing. But all of those
complaints are followed up: why doesn't the airconditioner work? It’s reasonable for
aperson to complain, particularly in thisweather. So, yes, they are followed up.

MRS OWENS: Thelasttimel gotinto acabin Sydney when they didn't turn the
airconditioning on, he said it was because it would drain too much out of the engine
and the engine would stall, and it was a day when it was like 35 degrees.

MR BOWE: Yes. Youwonder how they can even sit there themselvesin the
car - - -

MSMCcKENZIE: | don't know how they weren't melting themselves.
MRS OWENS: And the seat belts weren't working. It was one of those vans; it
was awheelchair accessible taxi | got in, and you couldn't do the seat belts up

because they were jammed behind the seat. There was no airconditioning; there was
nowhere to put the case where it could safely be stowed. | should have put in a
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complaint, shouldn’t 1?

MSMCcKENZIE: Wséll, you have now.

MR EVANS: But most of those sort of complaints would be identified. If you
complained about the particular one you referred to, it would be Helen Owens who
complained but it wouldn't say Helen suffered a particular disability or anything.
MSMCcKENZIE: Just the name of the complainant and what the complaint was.

MR EVANS: Yes, and just what it was about.

MSMCcKENZIE: You see even awaiting time complaint, even if it came from a
person with adisability, just slow response time or something.

MRS OWENS: Unlessit wasawaiting time complaint relating to a wheelchair
accessibletaxi - | presume you'd be able to pick those up.

MR BOWE: We dea with those separately. We are under regulations obliged to
supply statistics from the network rooms to the department on the service delivery
times on amonthly basis.

MRS OWENS: And thisisin New South Wales?

MR BOWE: Yes.

MR EVANS: Yes.

MRS OWENS: And have they been improving? Have you got dataon that? You
see, again this comes back to the data information gaps that we've got.

MR BOWE: Yes. Wedon't haveit assuch. It's| suppose commercialy sensitive
to each network but they must supply it to the regulator, so it would be - - -

MRS OWENS: But the regulator then would aggregate that.
MR BOWE: Yes.

MRS OWENS: Wedon't want it necessarily by coverage.
MSMCcKENZIE: No, wejust want an average.

MRS OWENS: Wejust want to know what’s happening, what the trends are and
hasit improved.
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MR BOWE: Yes, they would be the ones, but | think generally it’s sticking pretty
much to the network accreditation standards. They measure phone answering times
and all of that sort of thing. | understand the same appliesin Queensland and in
Victoria, so there have been alot of reformsin the industry, and there will continue
to bereforms. For argument’s sake, in New South Wales, as part of a standard
pledge to the government, the wheelchair accessible times and the changes that have
been made - where a driver who generally has his own book of private bookings,
they're called in to show. The private bookings are examined to make sure that that
driver is available for the maximum time that the regulations say he must be on the
road. So all of those things have been introduced as self-regulation and a
commitment to the DDAs.

MR EVANS: But we will seeif we can provide some more information on that for
youl.

MSMCcKENZIE: That would be helpful.

MRS OWENS: That would be useful because, as | said earlier, when we were
talking about what the regulator had before, we were talking more about just the
usage of the taxis, but there’'s also just these indicators of performance, which should
be useful, because if we can show that things have been improving - well, since 1992
and then since the standards have come into place, | think there's an interesting story
that we can tell.

MR BOWE: Yes.

MRS OWENS: But we can' tell that story without the darn information.

MSMcKENZIE: Canl ask - there was an issue that was raised earlier about tactile
indicators on taxi doors. Isthat still an issue?

MR EVANS: Yes.
MR BOWE: Very much so.
MSMCcKENZIE: It'sstill anissue?

MRS OWENS: Y ou expressed some concern that we hadn't raised it in our draft
report.

MR EVANS: Wewould have liked perhaps some comment from you on it. We are

putting a further submission into HREOC about the issue and we'll continue to try
and negotiate with the stakeholders on that issue, but we thought maybe something
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from the Productivity Commission might be helpful in that regard.

MSMCcKENZIE: Wegeneraly look more at process and general issues. That'sa
very specific one.

MR BOWE: It's been one that has been aworry for the industry right from | guess
the draft standards, and it's a safety matter as far as we're concerned. Our offer is
that we don't have a problem with tactile numbers on the inside doors but we do have
problems with people stepping off the kerb and things like that, particularly, as | say,
inabig city such as Sydney, and we think it’s very dangerous.

MSMCcKENZIE: Inmany casestherewill be aternatives - if the taxi has been
booked, but it's when you pick it up in the street that it’s difficult.

MRS OWENS: But | can't imagine you, Cate, jumping off the kerb to feel the side
of the taxi to see what the number is.

MSMCcKENZIE: No, that'sright, and if that’s the case, then - - -
MRSOWENS: There'sno usein havingit.

MR EVANS:. Say if the blind community is educated that (a) if you do have a
problem you think with ataxi pulling away because it doesn't want to take your fare,
thereisthat thing there. 1t's amost like the old argument about lighthouses. Y ou put
lighthouses on dangerous sections of coast, then mariners look for the lighthouse to
identify where they are, so you're putting them in areas of maximum danger, and
amost like, you know, the tactile identifier is on the external side of the door.
Suddenly it's saying to the blind person, "Reach out to an area where you probably
would be better not being."

MRS OWENS: | presume you put this to the powers that be when the standards
were being developed.

MR EVANS. Yes.
MRSOWENS: What was the argument for doing it this way?

MR BOWE: Theargument has been al the way along, and | still am the
representative on the Upton committee - the argument is put forward by the
representatives of the disability community, that they have always wanted it there
and despite the fact that | brought it up countless times, the safety feature - and |
have even demonstrated it in practical terms. | can walk outside this hotel and | can
flag a cab down and he can ask me where I’'m going, the suburb doesn't suit him so
he drives away. | make acomplaint, they call him in, denies he wasin the street -
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my word against his. Same thing appliesto ablind person. It's more sensible to
have the number in the car, because when the person isin the car if anything
untoward should happen then the person - it doesn’t matter what seating position they
arein - they can identify it and memorise the number and it’s amore practical usein
my opinion.

MRS OWENS: | do not think | have anything more.

MSMCcKENZIE: | think | have asked all the questions | wanted to ask. Extra
information for us would be most helpful, that is the only other thing | say. We
understand that it's difficult. We aso have found it very difficult to provide
information on this; that’s why we're asking you about it.

MRS OWENS: Isthere anything else you'd like to raise with us?

MR BOWE: No, except to apologise about not knowing the answer to the question
when we met last July in Hobart. It wasn't until | started to dig around that | found
the government had given it out to a private individual, and it wasn't the taxi industry
at all that were doing it.

MR EVANS: Those special-purpose taxis that you asked about last time.
MRSOWENS: Yes.

MR BOWE: Wewere not aware of that; that the Tasmanian government had
allocated it to a private transport operator who picked what he liked and left what he
didn't like.

MR EVANS: Yes, picked the eyes out of the business and the problems came
about because those who weren't getting served were waiting.

MRS OWENS: And then didn't care about the rest.

MR BOWE: | remonstrated with the taxi industry, "What are you people doing
down there?' Of course they said, "Well it's not our responsibility."

MRS OWENS: Goodness.
MR BOWE: So I'm sorry about not knowing that.

MRS OWENS: No, | think it's understandable. Thanks to you both very much.
We're just going to break for a minute.
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MRS OWENS: The participants this afternoon are Mark O’'Dwyer and Janice
O Dwyer. Welcome to our hearings and thank you for your submission. Could you
each give your name and the capacity in which you're appearing for the transcript.

MR O'DWYER: I'm Mark O'Dwyer, and I'm appearing as an individual.
MSO'DWYER: [I'm Janice O'Dwyer, and I’'m aso appearing as an individual.

MRS OWENS: Thank you. I'll hand over to you, Mark. Y ou've got some notes
there and you want to rai se some comments with us.

MR O'DWYER: Yes, | do. Itwill take meafew minutesto get to the main issue
regarding the discrimination with regard to me gaining meaningful employment,
which isthe thrust of my comments that I’'m here to make today, but to get to that
point I'll need to give you some background to my case. | thank the commission for
giving me this opportunity to be of some assistance in reviewing the Disability
Discrimination Act asit currently stands.

Theredlity is, as | understand it, being realistic, that any positive changes that
may come from this review may be too late to benefit me, basically because I'm now
51 and I've entered a new age of discrimination. But | hope whatever I've got to
offer today can assist people in the future who suffer from similar disabilities to what
| have and have had. Some background: | contracted hydrocephalus at the age of 16
and | would like to present some background on the events that took place in my life,
mainly when | reached my 30sin terms of discrimination that was to set the pattern
for my future.

| basically overcompensated and was a high achiever, especially in my late 20s
and 30s until | again was struck down with a malfunctioning ventricular peritoneal
shunt with infections and shunt blockages. By the way, | didn't tell you how | came
to acquire hydrocephal us/agueduct stenosis at that age of 16; | was raised by my
mother and my stepfather who unfortunately took delight in hitting me around the
head when the opportunity arose and I've been told medically thisis probably and
more than likely, but not definitely, the way in which my condition occurred. If this
had happened in this day and age he would have been dealt with by the law. He's
since passed away, | might add. | might also add that I've forgiven him.

My work career background blossomed and | experienced a period where | was
well. Infact, | felt like I had nothing wrong with me except for the fact that | had a
shunt inserted in my brain to drain the cerebral spinal fluid that everyone has
normally, and functioned at a high level at advertising sales and rose to mid-level
management with Y ellow Pages Australia, now known as Census, managing
branches around New South Wales at varioustimes. Asmy salary package included
alate model motor vehicle and overseas travel incentive each year for both myself
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and my wife, based on my performance results - aswell as, at that time, avery
generous salary - my life and my future seemed assured. It was during a business
trip in 1988 to Coffs Harbour that my problems started to occur out of the blue.

Whilst it seems funny now, at the end of the conference | got into my car
thinking | was heading home when in fact | was heading for Brisbane. Feeling
unwell | stopped and rang my wife and arrangements were made for someone to
come and collect me. In fact, they flew up and picked me up and took me back to
Sydney. | was then to spend six months straight in Royal Prince Alfred Hospital,
where | underwent a series of operations which then was followed by some
rehabilitation, which I'll talk about later - along period of rehabilitation in Woy Woy
Rehabilitation Hospital. Most of the patients there in fact were stroke victims. My
disabilities were very similar to people who had had strokes.

| had lost my power of speech. | wasimmobilised and needed awheelchair to
move around. | had developed short-term memory loss severely. | developed
Parkinsonian symptoms, atremor and a condition called blethrospasm, whichis
constant uncontrollable blinking. Over the next 12 months | underwent alot of
rehabilitation but my former employer - who | might add at that time was very, very
good to me, because they continued to pay my salary for the first three months of my
illness - were forced to offer me early retirement at the age of 35.

The next year | approached them to seeif | might be able to - ayear later | in
fact approached them to seeif | might be able to return to work in some capacity and
they made me sign a document that gave up 60 per cent of my superannuation
payout, which | might add | was being paid incrementally, and the company was
MLC and they made me sign a document that meant that | gave up 60 per cent of my
superannuation. |1 commenced working again two and a half years after | had
stopped and | had to sign an indemnity towards the company should | fall ill gain.

| did all this; arisk on my part but my wife and | decided to take that risk.
Unfortunately it was at our loss, asit turned out. After six months my shunt again
failed and more hospitalisation and more brain surgery followed. Infact, at thistime
I've had 18 shunt revisions. The disabilities that have come with a number of those
shunt revisions have been varied and similar to what I've spoken about before, but
sometimes not as severe. | know at this point | should have given up. Infact my
wife had decided to eventually move - for usto eventually move to the south coast to
retire which, believe it or not, | did not want to do.

| had a constant drive to work and to achieve and I've always had that; in fact
I've still got it today. But even though | have now entered a different area, where
discrimination seems to occur, now being aged 51, | till know | have alot to offer an
employer given the right opportunity to suit and fit around my abilities and my
disabilities, despite the fact that | have now had 18 shunt revisionsto correct the
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blockages and infections.

It was at this point that | approached Centrelink with aview to re-entering the
workforce to utilise my skillsin a productive way. Whilst prior to this | had been
judged by many people who | came in contact with as being not quite normal,
because of the scars on my body, in particular my head, it was Centrelink’s own
disability officer who | sat in front of in 1994 attempting to gain meaningful
employment, where my skills could be utilised and to be rewarded accordingly, that |
suffered the most alarming discrimination when he referred me to a Job Network
member who dealt specifically with psychiatric disorders, knowing quite well that
my condition was a neurological disability.

He sent me to that organisation on the Central Coast called PEP - based on the
Central Coast. | was not only offended, as was my wife, but confused and | thought
that if thiswas the only means of dealing with a client with a neurological disorder,
then | had no future. After discussion with my wife we decided not to attend the
appointment with PEP and to return to some more senior person in Centrelink to
explain the situation, which led to me being referred to a general Job Network
member, First Contact, on the Central Coast. But they were unable to offer me
anything, considering my condition, so it was a catch-22, because my condition
required medical assistance - not frequently but occasionally - which my wife gives
me with the assistance of my doctor.

This comes as aresult of the scar tissue damage that has been caused by all the
operations, brain operations that I've had over the years. So from my original
disability I've ended up with a number of other disabilities from the original one,
being scar tissue damage in the head. Despite my difficulties, | still feel that | can
make some meaningful contribution to society because my intellect - and | underline
the word "intellect” - has not been damaged or scarred. | would like to one day find
suitable paid employment which, if nothing else, would have some impact on my
self-esteem which has suffered or fluctuated through the years as the result of the
abovementioned experiences and | fedl sure it has had a similar impact on disabled
people right around Australia who suffer neurological conditions like mine; not to
mention the difficult life my wife has had to endure throughout this ordeal. We were
forced to sell our home and currently exist on Centrelink benefits; not exactly the
plans | had back in 1984 when | joined Y ellow Pages 20 years ago.

In summary, | must say the worst experience among many is the feeling of
being judged and categorised unfairly as being finished in terms of my working life
when, in fact, | intellectually knew and know different. | thank you for your time
this afternoon and hope that what | have had to say may assist others who may find
themselvesin asimilar position to mein the years ahead, and hopefully they will not
find themselves being judged because they have a neurological condition, the same
or similar to mine, of which there must be many - not the least of which are those
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caused by motor vehicle accidents and other unfortunate circumstances which can
leave the victim of a head injury dealing with very similar problems, as those
experienced by me. Thanks for your time.

MRS OWENS: Thank you very much. Janice, do you want to add anything to that
from your perspective? Y ou've been going through thisaswell and | presume
because of the need to help with medical assistance during the week, that it would
make it very difficult for you to go and find ajob, too.

MSO'DWYER: | did go back to work a couple of years ago, but Mark got very
sick and it was very difficult for meto stay in my employment because then | was
having days off to look after him. So inthe end | had to leave my position as well,
because | have to administer medication to him three times aweek and in that time
he's not sort of able to do anything, so I've got to be with him.

MR O'DWYER: | need to be supervised.

MSO'DWYER: When I look for employment myself I've got to stipulate these
facts to them aswell, which lately in the last 12 months | have had no reply back
from any job that I've ever applied for; you just don't hear anything. Y ou don't even
get aletter to say, "Thank you for applying."

MSMCcKENZIE: See, that'simportant information for us to know because one of
the things that the DDA does isto prohibit discrimination against people who are
associated with someone with adisability, just like you.

MSO'DWYER: With carers.

MSMCcKENZIE: That'sright, and really, you are a carer in that way.
MSO'DWYER: | mean, we were told onceto - actualy it was Mark who went to
one of these employment places to help you get ajob - not to mention about the
disability - - -

MR O’'DWYER: | wasjust going to bring that up.

MSO'DWYER: ---andalsofor me whenl gofor ajob, not to mention what |
have to do for Mark.

MR O'DWYER: | wasjust going to bring that up.

MSO'DWYER: | couldn't do that, because as soon as you got the job you know
what you've got to do.
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MSMCcKENZIE: Yes. You haveto have that flexible employment arrangement.
MSO'DWYER: Youdo.

MR O'DWYER: They told me- infact, it was First Contact - told meto fill in my
resume - they helped me with my resume - there was a 15-year gap - 14-year gap at
that stage and they said, "Just leave a gap.”

MSO'DWYER: "Say you were self-employed.”

MRS OWENS: And nobody is going to ask you about the gap.

MR O'DWYER: No, and I'mnot goingto lie. Sowhat | did is, | told the truth and
I got noreplies. Infact, I've got areal good example. A position appeared in our
local paper last year for atemporary position with Centrelink as a customer service
officer support or something, part-time.

MRS OWENS: Sounds perfect.

MR O'DWYER: It was perfect for me. So | applied for the position, | put
everythingonit and | got no reply.

MRS OWENS: You got no reply from Centrelink?

MR O'DWYER: | got no reply from Centrelink.

MSMCcKENZIE: Not even an acknowledgment?

MR O'DWYER: Not even an acknowledgment. | rang them actually a couple of
days ago, to seeif they had the record of it - | was just interested to know if they had
- and they did have record of it, but they couldn't elaborate any more. He actualy
started to get a bit suspicious as to why | was asking - but | got nothing.

MRS OWENS: When did you apply for thisjob?

MR O'DWYER: It'sabout 12 months ago.

MSO'DWYER: Weactualy had the date, didn't we? Did you write it down? |
think you had the | etter.

MR O'DWYER: Hang on.

MRS OWENS: Wewill draw this particular transcript to the attention of
Centrelink.
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MR O'DWYER: TheFirst Contact letter was - that was 2002. Wasit then? No, it
wasn't with them, it was direct with Centrelink. That’s 2002.

MSO'DWYER: Yes, that wasit, personal adviser, Centrelink. Sorry, it was 2002.
MRS OWENS: Thefirst contact that went to them was 20027

MSODWYER: Yes.

MR O'DWYER: No, there was another one. That’s the second one. I’'m sorry.
Jan's confusing you. Thefirst one | applied for was as a personal adviser and | fitted
all the criteria that was within the advertisement.

MSMcKENZIE: And that was at Centrelink?

MR O'DWYER: That was at Centrelink and that was through IPA Personnel. |
applied for that and | got a Dear John letter; | didn’t even get an interview, didn't
even get achanceto sit in front of them and givemy - - -

MRS OWENS: But you at least got an acknowledgment in reply.

MR O’'DWYER: | got an acknowledgment, yes. That was from that one.

MRS OWENS: And the second one- - -

MR O’'DWYER: The second one was for the customer service - I've applied for
ones that weren't through Centrelink, and | get no replies. When | tell them the truth
- and I've decided that I'm going to tell them the truth.

MRS OWENS: You need to tell the truth.

MR O'DWYER: Of course.

MRS OWENS: Then it comes back to bite you.

MSODWYER: Yes.

MR O'DWYER: | applied for another position. The police at Tuggerah have got a
call centre. | applied for a position with them - because my background is
communication, my skills are communication, so | applied for ajob with them. |
wrote in, sent my resume in, put it together - in fact, | think one of the Job Network

members helped me. Again, no reply, no response, no letter back to say, "Y ou didn’t
get the job" - not even acknowledging receipt of my - and that’s government. I'm
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assuming it's government, unless they've outsourced the call centre.
MRS OWENS: They may have outsourced that.
MSODWYER: Yes.

MSMCcKENZIE: Nevertheless- well, it depends on what arrangements - it may
still come back to government.

MR O'DWYER: But the Centrelink, Jan, I'm afraid the Centrelink one I'm afraid -
we haven't got it, no. To try and get back into the workforce | dida TAFE - | did a
real estate - because that’s where Jan actually got her part-time job, was in real estate,
so | did areal estate sales support certificate, and completed that successfully at
home.

MSO'DWYER: Hesent out lettersto al thereal estate agentsin acertain area - - -
MR O'DWYER: | sent 50 real estate letters.

MSO'DWYER: ---upontheCentral Coast, and out of about 50 letters or so we
got- - -

MR O’'DWYER: | got about six replies.

MSO'DWYER: - - -threereplieswe got back, thanking him for the | etter and that
they’d put him on file.

MRS OWENS: What we don't know iswhat they were thinking when they sent
you back the letter, because they’d have your age and they presumably had some
information about your health state.

MR O'DWYER: Yes.

MRS OWENS: Now, what you don't know is whether it was the age knocking you
out or the health state, or a bit of both.

MR O’'DWYER: | suspect abit of both. I've becomerealistic. It scares you when
you sit down and write your life story, in asense - thislife story, because I've gone
from 35 on top of the world, to 52 aimost, and at the bottom of the pile in terms of
employment, and it’s scary, because it'stoo late. Thisisnot adress rehearsal.

MRS OWENS: Yes, that'sright.

MR O'DWYER: Thisisarea dea. So that's aconcern, and when | saw thead in
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the Telegraph | guess that’s what motivated me to come today.

MSMCcKENZIE: Andyou would say without hesitation that finding employment
isaproblem?

MR O'DWYER: Without any question whatsoever.

MSMCcKENZIE: Asfar asthejob networks are concerned, you would also say,
would you, that there are some real difficulties about them as well?

MR O’'DWYER: | think they're awaste of time. My experience - look, | might be
being unfair in generalising, but | think to be honest - - -

MSO'DWYER: | think that in acaselike Mark’sit was all too hard. If it had been
anormal person - "normal" asin no problems with their health or not past a certain
age, it's an easy person to get employment for. But because he's got this against him,
it became too difficult. That's how it made us feel.

MR O'DWYER: Itdid, and | also know this- I'm realistic to know this: when | sat
in the waiting room at the Job Network members, there were people sitting in there
who | thought, "Y ou really need help." Do you know what | mean? "You really
need help," and they hadn't even - so there is aneed for them obviously, because
there's people out in the community who do really need help, and they're the ones
that | guessthey are really there for.

MSMcKENZIE: Butthey ought to be there for you, too.

MR O'DWYER: There should be, to be quite frank with you, somebody who
specialises. You see, that gentleman at Centrelink had no understanding of a
neurological condition; no understanding whatsoever.

MRS OWENS: It'sinteresting, because the government has just announced a pilot
to provide incentives for certain Centrelink officersto do ajob search for people on
the disability support pension, as a means of trying to get some people off the
disability support pension, who are willing and able to work. | think the government
isgoing to be providing - - -

MR O'DWYER: Incentive for the employer.

MRS OWENS: - - - incentive payments - and to the employer, but also to Job
Network - to go out and find jobs. So it will be interesting to see how that pilot - - -

MR O'DWYER: That's happened before.

19/2/04 DDA 2388 M. ODWYER and J. ODWYER



MRS OWENS: What happened last time?

MR O'DWYER: What happened last timeis| didn't get ajob.
MRS OWENS: Were you part of one of those programs?

MR O'DWYER: Yes, | was.

MSO'DWYER: That wasthe one where they said you'd get ajob where you were
just, like, putting things in envel opes and sealing them.

MR O'DWYER: Yes. That waswhat it came down to in the end, that they said to
me, "Look, Mark, to berealistic you've got" - they said, "Y ou've got to be redlistic.
Y ou're probably going to end up working in a sheltered” - not a sheltered workshop
but a step up from a sheltered workshop situation, and you know, | felt offended
again. There are people who have to work in sheltered workshops.
MSMCcKENZIE: That doesn't take any account of your skills.

MR O'DWYER: No.

MSO'DWYER: That'sright. That's what we've found; they seem to ignore that -
any of hisskills. They seem to think because he's had this disability, he must be
affected too.

MR O'DWYER: That'swhere the judgment comesin.

MSMcKENZIE: And also perhapsthey just say that any job is good enough.
MR O'DWYER: Yes.

MSO'DWYER: That'sright.

MR O'DWYER: And when I've been sick - when I've been at my worst - and I've
spent ayear and ahalf in hospital - my disabilities are severe. There’'s no doubt in
the wide world about that - they are severe - but thank God, and please God, they
keep passing when they come.

MRS OWENS: And you want to be able to work in the times when you're well.
MR O'DWYER: Yes.

MRS OWENS: And you want enough sympathy from the employer and from
Centrelink or whoever you're going through at the moment, so that when you're not
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well, account is taken of that.

MR O'DWYER: They cut some slack and say, "Okay, Mark’s got to go home" or
whatever it may be, or, "Mark’s got to be off work for" - see, Mark might need an
operation and I’'m in hospital for amonth - that my job is still there when | come
back. You know, I've just read recently about maternity leave and, with great
respect, maternity leave has come along way since | stopped working - maybe
there's still further room to go. But why can't they do the same thing for people who
are like me - you know, extended sick leave?

MSMCcKENZIE: Canl ask you about your awareness of the Disability
Discrimination Act.

MR O'DWYER: Unawareof itat all. When | picked the Telegraph up and read -
actually | forget where it wasin the Telegraph - and | just saw the heading and | read
it with interest, and then | went to the web site and then | contacted Jenny Flynn, |
think.

MSMCcKENZIE: Yes.

MR O’'DWYER: | contacted Jenny Flynn, and I've contacted and spoken to Jenny
anumber of times prior to today; given me alot of information, and | was not aware
of this Disability Discrimination Act. If | had have been - Jan knows me well
enough to know that I - - -

MSMcKENZIE: Youwould have used it.

MR O'DWYER: - - - would have used it, because I'm not one to let - you know, |
hate to see injustice to anyone. Now, I’'m number one, but if it happens to someone
else, the samething. But if I've got an injustice happening to me, | put my hand up
and ask for help and say, "This shouldn't be happening.”

MSMCcKENZIE: Thequestionis, if you don't know about it, then there may be
many others who also don’'t know.

MR O'DWYER: I'm convinced there are others. There have got to be, because |
think I’'m of reasonable intelligence and there must be people out there who have
been more affected than | have been, and they haven't got a chance - and their carers
haven't got the opportunity to know, or don't have the information given to them. |
know that Centrelink send out these - they've become lately very proactive in sending
out little newsdletters about what's going on for carers and - mainly carers, isn't it? It’s
acarer’'sguide. That'sthe place where that sort of information should be. A carer's
newsletter or something it's caled - it's aquarterly.
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MSMCcKENZIE: Yes. Oneof thethingswelook at in our draft report is the issue
about education in relation to the DDA, both community awareness of it and
awareness of it by people with disabilitiesin particular. So that’s why what you say
IS---

MR O'DWYER: 1 think the perfect vehicleisthe Centrelink newsletter.
MSMCcKENZIE: Yes. |think they'reall the questions | wanted to ask.

MRS OWENS: There's only one other issue I'd like to just return to really briefly,
and that was what happened to you when you went back into the workforce in your
30s and there was an adjustment done to your superannuation, because one of the
other issues we are interested in in thisinquiry is the issue of access to
superannuation and insurance.

MR O'DWYER: Right.

MRS OWENS: Your comments about what happened to you there | think are
somewhat worrying. Y ou did mention the name of the company.

MR O'DWYER: Yes
MRS OWENS: MLC.
MR O'DWYER: Yes

MRS OWENS: And I’'m unsure how, once you're in a superannuation scheme, they
can require you to adjust the terms and conditions once you'rein it.

MR O'DWYER: | canexplainit. When | retired they said because my condition -
they couldn't get a doctor to say that | was totally 100 per cent disabled and unable to
go back to work.

MSMCcKENZIE: Ever?

MR O'DWYER: Ever.

MSMCcKENZIE: Becausethey wouldn't know the extent of theillness.

MR O'DWYER: Attheinitial stage that was the case. However, when | got ill
again - anyway, what happened was they then said, "Okay, what we will do with

Mr O'Dwyer, we will pay him incrementally parts - - -"

MRSOWENS: ThiswasMLC?
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MR O'DWYER: MLC, "Wewill pay him incrementally." So every six months, or
whatever it was, we would receive a payment. During that period - | worked for
nothing for three months at Y ellow Pages at Milsons Point to prove to them that |
could go back to work. Then they got MLC involved and MLC said, "The only way
we will let you go back to work isif you were to forfeit" - was it the balance?

MSO'DWYER: Yes.

MR O'DWYER: "The balance of your superannuation,” which | did. | had to sign
it.

MSO'DWYER: Because |l remember Mark and | had a big discussion about it,
because it was either he's going to get all this money eventually and stay home doing
nothing, or go back to work and try and work hisway back up to the level that he
was before, which is sort of what we decided would be good for him.

MR O'DWYER: Yes, whichiswhat we- - -
MSO'DWYER: Sowe had that - we didn’t make the decision overnight.
MR O'DWYER: No.

MSO'DWYER: Weknew we were forfeiting quite alarge sum of money for our
retirement.

MR O’'DWYER: Infact the genera manager and the company secretary were both
involved in the conversation at that conference. But, you know, one of the things
again that didn't happen, | left - at that time nobody advised us. We had no help.

MSO'DWYER: Wehad no advisers.

MR O'DWYER: Wehad no advisers. | don't know if it exists now in the
community. If this same thing happened to somebody right now, would somebody
from - beit Centrelink or be it arequirement of the company that somebody give
advice to someone like us? We didn't know what to do.

MRS OWENS: Of course.
MR O'DWYER: We made the wrong decision, because | got sick again. We didn't
know that was going to happen, because at thetime | felt well and | started to

function. They created a new position for me. They made me training manager, and
| started to do training.
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MRS OWENS: And then your shunt failed - - -
MR O’'DWYER: Then my shunt failed.

MRS OWENS: And then at that point did you then leave that position, because
that's the gap in your story - - -

MR O'DWYER: Sorry, itis, yes. | had to leave.

MRS OWENS: So the superannuation that you had built up, what happened to that
superannuation? Was what was left preserved or - - -

MR O'DWYER: No, gone, it'stheirs.

MSMCcKENZIE: Soyou still kept the stuff that had been paid to you.
MR O'DWYER: Yes, we got what we were paid.

MSMCcKENZIE: Andtherest of it you lost.

MR O'DWYER: |lost. They gotit. It'stheirs.

MSO'DWYER: We never got any more money after that.

MR O’'DWYER: Never got anything. Never got another cent.
MSMCcKENZIE: That'sjust an extraordinary decision.

MR O’'DWYER: That was our understanding of how it was meant to be.
MRS OWENS: It'sextraordinary.

MR O'DWYER: | hopeit'swrong. | would loveto find out that it was wrong, but
| don’'t know how | would go about finding that out. So much time has el apsed.

MSO'DWYER: Yes, becausethat wasin 91.

MR O'DWYER: 91 and 92, and it has changed our life considerably, because we
were forced to sall our home. | mentioned that. We were forced to make some
pretty serious changesin our life.

MRS OWENS: Yes.

MR O'DWYER: Yes, it has had ahuge impact asit would. | know, you know,
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that through the passage of time the value of money has changed, the value of things
have changed, but the redlity is- - -

MSMcKENZIE: S$till, that would have been a considerable sum.

MR O'DWYER: Itwas, but | saw it asan - | actualy thought - | think | thought |
was superman, because | thought | was going to be okay.

MSMCcKENZIE: Butyouweren't to know anything else.

MR O'DWYER: No, | was confident. | thought my doctor was a genius, because
he saved my life. | might add that Charlie Teo, the well-known Charlie Teo, was the
doctor that saved my life. | thought, "Well, I'm right." If it had happened now |
would have even been more confident, knowing what he has done.

MRS OWENS: You still shouldn't have to forsake your superannuation
entitlements that you built up, and most superannuation policies also have an
insurance component, so that if something does go badly wrong you're entitled to an
insurance claim - - -

MR O'DWYER: That'swhat it was. It was the death and disability clause, or
whatever they call it. If something goeswrong, asyou cal it. | think it's called the
death and disability clause. That'swherel lost, because | didn't - if | had died, Jan
would have got the money, but she ended up with me.

MSMCcKENZIE: | suspect you might think that's still the better - - -
MSO'DWYER: | do. It hasgonedown on record now.

MSMCcKENZIE: Too late, it’'s on transcript.

MRSOWENS: Actually you would like both, wouldn't you?

MSO'DWYER: | would, yes.

MR O'DWYER: Itwould beniceif lifewasabit easier.

MRSOWENS: And you would like your own house too.

MSO'DWYER: Yes.

MR O'DWYER: It would be niceto get that back.

MRS OWENS: Thank you for that.
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MR O'DWYER: | hopeit has been of some help, and | do hope it helps someone
in the future, because it's - - -

MSMCcKENZIE: It hasbeen of some help, and | also hope that someone else can
be helped by this.

MR O'DWYER: Yes.

MSMcKENZIE: Thank you both very much.
MSO'DWYER: Thank you.

MR O'DWYER: Thank you.

MRS OWENS: Thank you very much. We will now break and resume at 3.30.
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MRS OWENS: The next participant this afternoon is the Marrickville Council.
Welcome to our hearings and thank you for coming. What | would like youto dois
to each give your name and your position with the council for the transcript.

MR REDMAYNE: Glen Redmayne, Marrickville Council, community worker
disability services.

MR FRENCH: Simon French, Marrickville Council, strategic planner.

MR CONNELL: Vince Connell, manager of planning services at Marrickville
Council.

MRS OWENS: Thank you. Weve got alist of issues that Glen has sent to us
two days ago, and | understand you want to make some introductory comments and
then we will come back to the issues.

MR CONNELL: Yes. Thank you for the opportunity to speak this afternoon. Just
abit of further context to the points that we have already submitted, | would just like
to give abit of a context to the development issues in the current devel opment
assessment issues that we face at Marrickville Council, and then Glen Redmayne
would then go into issues that we are beginning to face with the new changes to the
BCA and how they relate to DDA issues.

Firstly, just in terms of the context at Marrickville Council - it's an inner city
council in Sydney. Its building characteristics are that it's predominantly older
building stock. It's quite densely built and populated; a lot of small lots; residential
subdivisions; strip shopping centres and older industrial areas. These include many
intact varieties of 19th and early 20th century forms which predate the modern
accessible building standards. There are also further phases of post-World War 11
development activity which are greatly intact.

A lot of development that occurs of new buildingsis greatly hindered by
aircraft noise restrictions, heritage, quite fragmented ownership patterns and, of
course, a gentrification pattern that is emerging in our area through an increasing
property market. Most of the development that occursis - roughly 80 to 90 per cent
of our development applications involves upgrades of existing single dwelling
houses, industrial conversions, shop fitouts and shop top housing.

In terms of our council’s approach to the DDA issues, in 1999 we introduced a
development control plan number 31, equity of access and mobility. Similar to the
recent findings of the commission’s draft report review of the DDA, we have
experienced that the implementation of accessibility standards for new buildings has
been going quite well and it's relatively straightforward with afew issues to be
resolved, but we are in fact experiencing major difficulties, more so in the
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implementation of these standards for the upgrading and modification of older
existing building stock.

We are finding that in many cases the current BCA accessibility standards are
amost impossible to achieve in older buildings and that council’s assessment officers
have been required to make judgment of quite complex development scenarios with a
lack of guidance of accepted standards in dealing with the principles of the DDA.
Council’s DCP aso includes a provision for applicants to put forward arguments of
unjustifiable hardship as an aternative to complying with the accessibility standards,
and we are finding that most applicants in these circumstances are putting forward
financia reasons predominantly, and whilst council does have some degree of
inhouse expertise in dealing with these matters, and we do have Glen Redmayne,
with experience in these issues, participating in panels on development application
matters, we are finding that we are dealing with very complex issues and probably
feeling alack of expertise overall in interpreting the bounds of DDA assessment in
these types of developments.

We aso find with the current New South Wales planning system it is
increasingly producing newer development issues such as heritage, insulating,
contamination and sustainability performance such as energy and water efficiency
standards which are often competing with access and DDA issues, and with no
systematic way of balancing these issues we are finding in order to give priority to
certain issues there often is areflection of the current political local community
expectations that are often influencing our decision making.

So as an overall assessment of what is happening in our current implementation
of the DDA we are finding we are struggling without alack of clear standardsto
work to and that we are finding that there is a bit of an issue with equity, particularly
in our strip shopping centres in the older building upgrades that tenants are often
being asked to implement quite extensive accessibility standards, whereas the owners
of these buildings are not being factored into who should be paying for these types of
facilities. So abit of a snapshot of our current assessment, and Glen is now just
going to go into the comments that we have made to date and the concerns that we
have with the current amendments to the BCA and how they will relate to the DDA
iSsues.

MRS OWENS: Thanks, Vince. Glen.

MR REDMAYNE: Thank you. | guesssincewe put in our first submission we
have obviously had a chance to look at some of the proposals that will obviously
have an impact on ourselves and Marrickville and other councilsin that respect with
the draft premises standard. | guessthefirst point isjust the amount of detail that is
required to work through and the point that that makes it rather difficult for all the
participants in the development assessment process to interpret and implement and to
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understand the full range of impact that that might have. Some of that, | think, is
unavoidable given the stage of the process we arein in developing a proposed
standard.

However, thereis a concern that there will be several documents remaining at
the end of the process that people involved in development assessment will still have
to wade through; those being certainly the code as it will be aligned with the access
to premises standard. There will still be anumber of Australian standards related to
that. There will be the guidelines on how to interpret the act in regard to the access
to premises standard, and there will also be - which is more to the point, | guess, for
councils such as ourselves and anyone dealing with existing buildings - the
administrative protocol.

The second point is that the proposed reliance on a system of complying with
the BCA as asign-off for compliance with the DDA isamajor concern. It highlights
acontinuing grey areathat town planners currently face in applying DDA assessment
at the more conceptual development application stage. When a DA is submitted
there is often alack of plan details to adequately assess the full range of BCA and
DDA accessibility issues. From my point of view, | guess, certainly issues like
changes of level and circulation spaces are two significant issues that would
ordinarily be mapped out conceptually at the planning and design end as would be
assessed at DA stage.

MRSOWENS: What's DA?

MR REDMAYNE: Development application.

MRS OWENS: Thank you.

MR REDMAYNE: If they don't have the capacity at that point in the processit’s
extremely unlikely that they will be able to pick them up later on when they have to
comply to the building code which is more how to construct it once you have decided
what it isthat you want to do and that it suits all other planning and zoning
requirements.

MSMCcKENZIE: Sojustto get this straight in my head, the building code doesn't
relate to the development application stage. Isthat truly the planning process? Is
that right?

MR REDMAYNE: Yes.

MSMCcKENZIE: And the building code really kicksin onceit really islooking at
construction?
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MR REDMAYNE: Yes.

MR CONNELL: You haveto have abasiclook at that if the BCA issues - the
building and construction issues - at the town planning stage, but it's very much - you
try and pick out the obvious inconsistencies with the BCA and try and address those
bigger issues, but with the level of detail in plan to assess the BCA requirements
really doesn't come till afurther stage which isthe construction certificate which is
all about - as Glen was saying - the real technical details about how to build the
building, whereas the town planning devel opment application stage is more - you are
really looking at the conceptual level and whilst it has some degree of detail it is not
the total degree of detail that often are the actual face of the building application
stage or construction certificate stage.

MSMcKENZIE: Couldyou have asituation then where you would have granted a
development application becauseit’s at a higher level of generality and once
construction gets closer you realise that there are significant BCA breaches and so
you would refuse construction - isit abuilding permit, | assume?

MR CONNELL: It can happen quite often. It's not only, | suppose, BCA technical
limits, it's the practicalities of the building once people - and it certainly can be
access issues which are highlighted. Until you are getting down to that depth of
detail you often don't think of the practicalities of things not working and it’s picked
out at alater stage and, yes, you do have to potentially revisit the steps that you have
been through again to modify that original approval and that, obviously to a
developer, isamajor cost impost and an inconvenience and it just slows the system
down; clogs the system again, yes.

MR REDMAYNE: It's probably highlighted too when you get to that point and
you would then start to enter into discussions about what alternatives there might be
available to you because the deemed to satisfy conditions, the real detailed technical
specs, might not be possible at that stage in the process. So you would enter into
looking at, on balance, what are the aternatives that could be provided there, which |
don't think that is so much of a problem but in this instance when you have got to
deviate from the code that will be a DDA standard you are then entering a further
grey areathat you would have to make your call on as to whether the aternative
solution would be compliant with the sorts of intent of the standard of the code, and
to me that is sort of going back to where we are at the moment in many instances.

MSMCcKENZIE: The standard itself allows for alternatives, doesn't it?
MR REDMAYNE: Yes.

MSMCcKENZIE: And that has been incorporated into the code, but of course it
doesn't apply then.
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MRS OWENS: But will the protocol help you with that situation, when the
protocol is up and running?

MR REDMAYNE: My understanding of the protocol: one, it isn't mandatory, so
it'sreliant upon state governments to sign up to the process. There could well be
differences across the states but | think there are some in New South Wales that are
particular to here because of the way we deal with complaint systemsin the planning
sector. Also the protocol tends to rely on access panels to resolve those sorts of
Issues so the scenario, | think, would be if your state signed up to that protocol and if
an access panel was chosen to be the avenue by which those sort of aternatives could
be assessed, then you would have to refer it to that panel.

Otherwise | would think that you would be in a similar situation to where we
are at Marrickville and some other councils where they have existing structures to
deal with alternatives inhouse; in effect their own internal access panels. So again
you are going back to an area where the assessment of that is based upon - or you
don't really have any clear guiding documents to assist you with.

MRSOWENS: Butisnt it pretty much the same even now with the BCA because
the way the BCA isformulated is you have got a general performance requirement;
you have got to have a safe building - something like that. That’s not - I've just made
that up, and then you have got deem to comply provisions which are all the technical
specs, and so if you wanted to have an aternative way of having a safe building
wouldn't you have the same problem? In other words, who decides that your
alternative solution is going to comply with the BCA? Just putting disability to one
side, isn't that still the casein any case?

MR CONNELL: Itis, but there does seem to be - it goes back to this grey area that
town-planners have in making this judgment at this early stage. That's where we're
saying that we try and look at a proposal, try and ensure that a proposal will satisfy
the BCA, but we're not 100 per cent sure. What has been suggested for the new draft
premises code is that compliance with the BCA isamost - or near to a satisfier of
DDA principles.

We're |eft with this - the campaigners are in a bit of a conundrum because
they're saying, "Well, if that’s the case, why - isn't it just a kick-off that you comply
with the BCA?" But it’s not really, because the BCA is more focusing on very
technical elements, whereas the DDA, from our understanding, is designed to be
looking at much broader social contexts to your decision-making, about whether or
not a certain design solution or a building compromise or the imposition of a
requirement makes sense from that wider perspective.

MSMCcKENZIE: Sointhat sensereally, the answer to my question is that with
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normal alternatives, under the current BCA, you're still really looking at a set of
technical specs, just adifferent set, whereas with the new disability provisions that
are going into the BCA, it'samuch greyer area.

MR REDMAYNE: | think that’safair assessment. | think it's because of the
impact that the alternative might have, and | think most approval staff, particularly -
and planners, would have a sense of, if there’'s adifferent or alternative engineering
solution, what the impact would be. It's not so easy to determine what an alternative
solution would have in regard to human rights or social interaction. So again, there's
alevel of hesitancy there, of saying, "I’'m comfortable making this call.”

MSMcKENZIE: What'stheway out? | mean, isthere any way this - even though
the situation, as far as | understand through the new buildings point of view, is better,
thereis still a substantial problem here.

MR CONNELL: My impressionisthat you're being asked to - with development
applications, to address two things specificaly - the DDA and the BCA. | think if
you had a DDA standard - and it’s saying "these standards’, whether they derive from
the BCA, but they’re saying, "These standards will satisfy the DDA," then | think that
would eliminate the confusion that | suppose town-planners face in what isan
unquantifiable area at the moment. It's more, | suppose, an effort made by the
officers to be more sensitive to those issues.

Our council in particular has strong corporate and strategic direction in these
areas, but | can imagine other councils who don't have that direction would be more
than willing to say, "Oh, the new provisions, they just say you have to - to sign off on
the DDA you just have to comply with the BCA. Let'sjust tick it off that way," and
you're missing the whole point then of the DDA and itswider implicationsin
assessment.

MR REDMAYNE: And | guessthat's assuming that those technical specs can
actually be achieved in an older structure. | mean, | think that also from our
experience that even - although, as you mentioned, the current Building Code
requirements are very difficult to achieve in alot of the existing building stock.

MSMCcKENZIE: Soyou're going to be more and more looking for alternatives,
and then you're back into - - -

MR REDMAYNE: Yes. Oneof the mechanismsweretrialing, and | think we've
had some success with, if it's clear that the proposal wouldn't meet what you would
regard as acceptable standards in regard to accessibility in aphysical sense, iswe've
looked to the operator or the applicant in the DDA process and said, "Well,
depending on the nature and function of the usage that you're proposing, we could
look at some operational measures or alternatives that, if we have an agreement with
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you on in regard to some sort of management plan where they’re mapped out, if that’s
seen to be aworkable solution that wouldn't require unjustifiable hardship to convert
your whole building, then we would be prepared to sign off on that and link that to
your conditions of consent."”

MRS OWENS: So what do you mean by "management plan” - having a strategy to
deal with changes over time?

MR REDMAYNE: That'ssome of it, but we recognise that you can realy only
hold that to the consent that is operating on that operation, and it might not
necessarily be abuilding but it’s, | guess, that operator - their business, over whatever
time the consent isvalid for. So where that has come from, | guess, islooking at the
action plan process and modifying that and saying, "Well, what isit that you could
achieve from standards such as the Building Code or Australian standards, or perhaps
in the future disability standards?"

Those that will be significantly difficult or impossible to achieve without
enormous resources, how then can you create a situation whereby the impact of that
IS lessened so that the discrimination - or the indirect discrimination is lessened. We
would work with the applicant to try and map out a reasonable approach to that, and
as | say, we would condition that. It's somewhere similar to what we would do in
some other systems, | guess, or certainly there's other elements of the process where
you would require a management plan to detail how it isthat that operation is going
to address other concerns - they might be environmental ones, they might be other
social aspects, they might be other safety aspects.

MR CONNELL: Wedo similar management plans with, say, hotel operating
hours, brothels, where there's particularly sensitive land use issues where you're close
to residential areas and you do need a very strong management policy - we tie that to
the development consent, and that’s what we're similarly suggesting.

MRS OWENS: Doesthat work well?

MR CONNELL: It does, but we haven't tested this - there's alimitation for the
access imposition because, as we're saying, it’s limited to one operator and if that
operator goes bust - and the nature of small businessis that they come and go, and
we've debated this issue about, well, if we're looking at the longer-term upgrading of
our older buildings, should this be - the access standards and costs be imposed on
shorter-term rental |easeholders as opposed to the longer-term upgrade
responsibilities of the owner of a property. We haven't gone down that track.

In our assessment of when, say, for example, someone wants to change the use

of the shop, we're always very sensitive from the point of a small business owner -
they have quite alot of financial obligations there - and we have had pressures from
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our main street and chambers of commerce and council as well, that we don't want to
be creating a substantial amount of impost in smaller business owners because it
could affect their viability. So wetry, in the application, to pick out those things
which - say, the entrance to shops - the bare minimum circulation spaces, where it
can be accommodated without extensive cost - we try and go down that path.

But that’s a shorter-term solution, which we're happy to keep promoting, but
that has its limitations and we have been considering should we be looking at
longer-term schemes for building owners where we'd say that - say a 10-year plan,
and, "These are the types of standards we want achieved over a certain period of
time." That will haveits political sensitivities aswell.

MRS OWENS: Couldyou do that now under the Local Government Act in this
state?

MR CONNELL: Notthat I'maware. | think it would have to be an entered-into
agreement from business owners, | would suggest - a contract or some form of
agreement with the council. I'm not aware of any legislative way of making building
owners upgrade their buildings to certain accessibility standards.

MSMCcKENZIE: Andyoud aso haveto have that agreement running with the
land, in the sense that if the owner sold the premises during that time, the agreement
would have to bind the next owner; it would run with the land.

MR CONNELL: That’s correct.

MSMCcKENZIE: Thereare, from memory - thisis going back into my drafting
past now - certainly in Victoria- | don't know whether there are similar provisionsin
New South Walesin the planning legislation - which permit agreements of that kind
to be entered into between the planning authority and the owner, but they only can
relate to a certain numbers of things - environmental mattersis one, and vegetation
and things like that, in Victoria.

MR CONNELL: I'mnot aware of that in New South Wales, no. It’'sjust basically
adevelopment approval for five years and if it expires, it expires.

MRS OWENS: Glen, you were halfway through your initial presentation. | don't
know whether we got to the end of that. Did we?

MR REDMAYNE: No, but it's okay because | think - - -
MSMCcKENZIE: Wejust wafted off ona- - -

MR REDMAYNE: No, they'reimportant points and | think they help to capture
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some of the difficulties we're experiencing but also some of the potentials to explore
for solutionsaswell. Leading into that, | guess one of the other issues for us
regarding the proposed standard as it is, isthat it doesn't cover elements that are
intrinsic to abuilding's use. | guess we mentioned that alittle in the last discussion.
Things like furniture and fittings or how the premises are managed or operated is not
something that the proposed standard will address, and that | can see as being
potentially problematic.

There are some avenues, | guess, within planning law that you can address that
and some of them we've mentioned by the way of having an array of management
plans as Vince mentioned with, like, waste management or some other particularly
sensitive uses, like brothels, et cetera, we would apply that same logic, but that
would be separate to the construction and safety elements that would be required
from the Building Code.

It has also allowed us to explore some other avenues within what we're
referring to as access management plans, that can lessen the likelihood of a
complaint, improve the accessibility of the service being proposed, but not unduly
Impose renovations or alterations on the operator, as we mentioned, but which would
be distinct from the building owner.

Other parts of the built environment aren’t covered by the proposed standard at
the moment as well, but remain an issue to councils. They’re things such as
footpaths, parks and recreational space, and also specific event issues like when a
festival, amarket, an event of some type is proposed of atemporary nature, and
there's concerns of how the new standard would operate or cover those elements.

MR CONNELL: Justto give context to that, our council - currently public
domains and development that occursin the public domain isfairly well in the
control of our engineers and our engineers - say, for example, if they're building a
new plaza or they're doing work in a park, they would aspire to best-practice
Australian standards, but | don't necessarily think that their actions are linked to the
DDA per se. | think all best efforts are there to ensure good accessibility in public
spaces, but as far as I'm aware there's no linkages then to DDA considerations.

MR REDMAYNE: | know the parks section particularly have tried on a number of
occasionsto try and find adequate guidance for the sorts of things that they would be
doing in landscaping and in creating or renovating children’s playgrounds et cetera,
but have found it extremely difficult to find anything that would give them a
clear-cut way of moving forward other than to basically brainstorm some ideas with
other people in the council, and put it out, talk to residents and evaluate it over time.

| guess I'm just raising those sorts of things because in many ways they become
as important as the actual building, because they are part of the lifestyle of the people
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that live in that community and they don't necessarily see that delineation
immediately between - well, an access to premises standard, that’s only referring to
new buildingsin thisinstance. They see the whole built environment and we would
like to see alittle more work done on where those aspects of access to premises, or
the built environment | should say, are moving, so that we can get some clearer
guidance to link those various - - -

MR CONNELL: The practical exampleiswhen, say, a council isrefurbishing its
footpaths in a shopping strip, and in aspiring to have the best for the private
development of the shops, that there is adequate access into the shops. But the
marrying of the footpath construction and the appropriate levels don't always, | think,
take place, and | think that’s something where there should be interaction of access
issues between the public domain and the private devel opers.

MRS OWENS: Sointermsof the act that we're reviewing, isthisreally implying
that the act, or the wording in the act, needs to change to talk about the access to the
premises and the built environment? |Is there some way that this could be addressed
in the act itself or is there some other clause - I'm probably asking Cate this - in the
act that would cover the built environment, or would it have to be spelt out? Then
once you spell it out, if it's not spelt out now then the potential - we've recommended
in our report that the standards should be able to be established in any area covered
by the act, in which case it could be possible to devel op standards for the more
genera built environment.

MSMCcKENZIE: Yes, theanswer is|’'m not sure. There may be some provisions
in the act that talk about places which the public use, but you wouldn't immediately
think of afootpath as falling within that, but certainly that might be something we
would want to clarify, because it doesn’'t make sense to have inaccessible footpaths;
inaccessible buildings if you can't get to your building because the footpath is not
accessible.

MRSOWENS: WeEell go back and look at the wording of the act. If that needs to
be clarified, then we will try and do - - -

MR CONNELL: 1 think the public domain is administered under separate acts, but
there could be something within the draft premises code that says you should
consider how the interface, you know, in the private element - how you adequately
deal with the access issues.

MSMcKENZIE: Butthere needsto be power to make a standard like that, so
you'reright. Wewill look and seeif the power is there.

MRS OWENS: It mightn't just be the interface you might be interested in. | think
of the interface as where the building and say the footpath meet, but you might want

19/2/04 DDA 2405 G. REDMAY NE and others



to make sure the footpaths are appropriate, the gutters are appropriate, the
playgrounds are appropriate and appropriately developed. So maybe there's away of
getting more clarity in the act and clearer standards that could reflect that, because |
think you've just raised something that sounds quite important.

MSMCcKENZIE: Yes, that'sareally interesting point.

MRSOWENS: Glen, wewill go back to you again. | know he has got alist here
in front of him you see.

MR REDMAYNE: Yes, I'vejust got to find where | am withit. | might need to
backtrack alittle here.

MRS OWENS: That'sfine.

MR REDMAYNE: Yes, wewould say that we're supportive of the provision in the
draft standard for seeking alternative solutions. | don't see that that’s problematic of
itself. It'sjust the manner in which people are vested with the authority to assess that
and certainly the guidance under which they would formulate those views would be
what we would think requires some attention. Obviously in built-up areas, where
most of the built structures already exist, then aternative solutions are going to be
commonplace in the nature of the work, as opposed to simply the deem-to-satisfy
provisions. Inthat regard, | guess having a benchmark that the disability standards
would provide isimportant; yet, as mentioned, it would still be difficult to work out
exactly how to trandate those and their intended outcome into situations that don’t
easily lend themselves to the full weight of those provisions.

Another aspect that could further complicate that assessment is the
measurement of unjustifiable hardship claims within that. We would suggest that
private certifierswill also struggle to determine compliance without a clearer
understanding of agreed benchmarks within that context. | think | would say
generally that trying to make an assessment of unjustifiable hardship is adifficulty
for councils that take on aresponsibility to look into those issues and, from my
experience, particularly the element where you're trying to assess the applicant -
well, in this case the applicant’s capacity to afford the sorts of changes that would be
required - and there is no really easy way to do that. I'm confident that councils don't
really have the authority to require that sort of information of people, so you tend to
try and - while being consistent in your application it's inevitable that some
assumptions are made within that framework that | think would be better if there was
some level of guidance provided through the standards or some other mechanism.

MRS OWENS: It'sinteresting, because a point that Vince made earlier was that

people are using the financial reasons as their basis for arguing unjustifiable
hardship, and I’'m wondering whether it’s financial reasons because they have limited
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resources, or it’s financial reasons because what they are being required to do,
particularly for these existing buildings, isreally just going to be so expensive. It's
probably a bit of both.

MR REDMAYNE: Yes. Again, from my experience, | think when we started this
process you would get an unjustifiable hardship claim on just about everything,
because we were actually asking for things like entry into a building or adequate
facilitieswithin it. Nowadays | don't find that happening so much. More so that it is
related to cost issues for access to probably second-storey buildingsin some
instances, and quite often for accessible toilets to be provided in situations,
particularly when there might only be one person working in the premises and it’s
situated such that you would not expect alot of people coming through that space
from the public. Again then, it's difficult to assess whether the person putting in the
application, or the claim, in that instance actually has a capacity to afford that or not.
It's difficult to make, but we would generally look at what is required, how important
that isin the scheme of the operation and the public’s need to use that.

MRS OWENS: So you would be bringing awhole lot of factors to bear in making
that decision.

MR REDMAYNE: Yes.

MRS OWENS: Using abit of judgment and saying, "Well, it's not necessary in this
instance, because not many members of the public are ever going to come thisway."

MR REDMAYNE: Yes. Ifitcan be established that the cost to do that would be
quite substantial in relation to the scope of that development at that point in time.

MSMCcKENZIE: It’spretty confusing, and perhapsit’'s my own confusion, but the
way | seeit isthat you've got - it depends on which areas you're talking aboui.

Y ou're talking about unjustifiable hardship in the context of those areas where the
standard doesn’t apply, because it’s an existing building and your fit-out doesn’t
classify as amajor renovation, which would make the bits of the disability standards
that have gone into the building code apply, that’'s one area where anything you
require a developer to do might - - -

MR REDMAYNE: | guesswherewere at isthat at any point where we're looking
at adevelopment application it triggers our development control plan, which at the
moment requires the full provisions of our DCP which relate to the building code
conditions and probably go alittle further than that. But in the future what | would
seein that situation is that they would just relate to the disability standards. The
trigger is more so the devel opment application than whether it's anew or existing
structure, so you're still left with a dilemmaof trying to negotiate how to apply these
standards in relation to an existing structure.
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MSMCcKENZIE: Soifit'samajor renovation you try to apply the standards or, if
you couldn’t do that, some alternative resolution.

MR CONNELL: | supposethere'sthe difficultiesin the marrying of the town
planning ways of doing things and the building ways.

MSMCcKENZIE: That'sright.

MR CONNELL: We acknowledge the BCAs and ways of interpreting what isa
major alteration and the like. We were arguing, in creating our new town planning
controls, for weeks and months about what is a major alteration, what’s a minor
addition, those sorts of things. Wejust said, "Look, all changes of usesto
commercia buildings, you've got to provide the full extent of main accessibility
provisions such as access into the commercial premises, potentially the circulation
space and atoilet facility.” But then we put an "out” clause to say, "Look, through
unjustifiable hardship, if you can mount a case to say that through those reasons you
cannot achieve those full facilities, then we won't go to the full sort of imposition of
that." As Glen was saying, wetry and apply a bit of commonsense to different types
of applications. For example, if it's just afashion shop we are not going to go the full
hog on toilet facilities and the like, whereas if it's a restaurant we certainly will,
where there is an expectation that there will be a high degree of use by the publicin
using that facility.

MSMCcKENZIE: You see the unjustifiable hardship is an interesting thing in that
case, and | see why you have to mention it, because that’s a case where really the
standard wouldn't apply as a change of use. So the main provisions of the DDA
would apply and unjustifiable hardship would relate to those, but the strange thing
about that is that normally with the DDA unjustifiable hardship would arise when a
complaint is made.

MR CONNELL: Yes, weartificially took it to our town planning
assessment stage.

MSMCcKENZIE: You sortof artificialy - yes, it'salmost like you'redoing it at a
way earlier stage and you're quite a different person looking at it as well.

MR CONNELL: Yes. | supposeitwastryingto pre-empt DDA issues. It was
probably the only way we could really, in a meaningful way in the town planning
early assessment, get people to start thinking about the implications, the legal
implications, of the DDA. We felt that we were taking a more proactive step in
eliminating, or minimising, our liability by trying to get people to address those
issues earlier rather than down the track.
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MR REDMAYNE: Do you want to talk about the building upgrade plans? Was
that something that you particularly focussed on?

MR FRENCH: Yes. The protocol document which has been released refersto
building upgrade plans, and | think the idea of the building upgrade plan in some
ways assumes that a building will be owned by the same person for an extended
period of time, so that if someone can't afford something now they might be able to
afford to do improvements over a period of some years.

MRS OWENS: Yes.

MR FRENCH: And of courseif the building owner or the tenant changes then it
makes those building upgrade issues much more complicated. | supposeif the owner
of the building changes then it might, in some sense, be necessary to create a new
building upgrade plan to suit the capacity of that new owner to upgrade the building.
Another issue which we considered was that because a building upgrade plan might
detail things which happened over such along period of time it could become quite
difficult for a council to monitor compliance with that building upgrade plan.

MRS OWENS: | wasgoing to ask you about that. How would you actualy - - -

MR FRENCH: Yes, so that if abuilding upgrade plan says certain things are to
occur, say 10 years from now, what happensif in 10 years' time those things haven't
been done? | just don't know what kind of action council would take.

MRS OWENS: How does council then monitor changes in tenancies or changing
owners? There's abig administrative cost in doing all of that.

MR REDMAYNE: | guesswherewe are going with the idea of an access
management plan, that we've termed - and we are playing with that idea at
Marrickville - is because it's linked to asingle operation or aconsent. That life cycle
issomewhat different in that it's separate to the building’s life cycle but it's related to
that type of use. Presuming the operator changed, but they were working within the
same consent, that management plan would still be operational and the conditions of
it would still apply. But if anew operator came in that was significantly different
then they would have to lodge another development application at any rate. So you
could then look, at that point in time, as to how relevant that plan was or where it
was up to given the newly proposed operation.

The idea, from what | understand, of building upgrade plans relates more to the
actual construction or the improvements to the physical environment without taking
the elements that make it accessible fully. By that | mean it doesn't really consider
what’s being done within that space or how accessible that environment will in
reality be. It's only considering the relationship between that building and the
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technical aspects of the code. | think that's potentially a limitation.
MSMCcKENZIE: That'squitealimited thing, limiting.

MR REDMAYNE: Yes. AsSimon says, it would seem to be particularly
problematic to try and monitor and evaluate and keep alive in any meaningful way.
Another point we would like to raise concerns the idea of the access panels as
proposed in the protocol and just a concern about the processing times of
development applications that might occur in that instance.

| raise that because in the situation where most devel opment applicationsin
thisinstance would relate to alternatives or existing buildings, it's quite likely they
would then have to be referred to an access pandl. | would assume there are quite
significant resources and time delays that would be experienced as aresult. At the
moment | think they are only talking about "an access panel per state," which | would
think would be quite difficult to cope with the potential |oad.

To give an example, we have a panel meeting looking at difficult devel opment
applications once aweek. My involvement in that relates specifically to DDA issues.
That could easily take several hours aweek just in my own time. | think if you
multiply that by the councils across New South Wales, and think about the staff
hoursinvolved in that, that could have significant delay timesto all councils but also
to residents, to people putting in the applications and that industry per se. So | think
that’s something that probably needs a bit more looking into to see how that could
actually work. It could be that that’s one of the major factors that would be
considered before a state would agree to sign up to such a protocol, unless there were
aternatives provided.

MSMcKENZIE: Becauseit'sresource-intensive.
MR REDMAYNE: Yes.

MRS OWENS: But with your own access panel - council’s access panels that
you've called access panels - they are in existence now.

MR CONNELL: Withtheinformal thing - - -

MRS OWENS: They areinformal but there wouldn't be any delays in those sorts
of processes at the moment.

MR REDMAYNE: | guessevery time you add anew issue to be assessed it
potentially adds alittle to the assessment time. That’s an existing system that we
have within council, and | suspect most councils have some form of assessment for
particularly difficult DAsthat aren't just going to go straight through.
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MR CONNELL: | think some councils have specific - our council has an access
community, which is a broader community representation. Some councils put those
types of difficult DDA issues to those committees as well, that we, at our council,
just try and keep it as an internal issue.

MR REDMAYNE: Some of the problems you experience with that isthat it'sa
community-based committee and the people around it, while they might have some
level of knowledge, you can’'t guarantee that they have expertise in access to that
level and certainly not other planning and building issues. It can be abit problematic
torely on them in that setting. What we would be saying is that there’s the capacity
within most councils, depending on size, | guess, of creating similar structures. That
might be an easier mechanism to go through, providing you can still achieve some
level of consistency in outcomes.

MRS OWENS: Would you still set up a state-based access panel and have a choice
for people about which process they go through or would this bein lieu of having a
single state-based panel ?

MR REDMAYNE: | don't necessarily think that having a state-based panel isa
bad idea of itself and it could certainly be important for major developments of a
significant - like regional importance. If the reliance is on that one panel to have al
matters for alternative solutionsto be referred to, | can see that that would create an
extensive backlog and that the other - - -

MRS OWENS: It would get bogged down.

MR REDMAYNE: Yes. So probably giving people the option of one or the other
might be a better mechanism.

MR FRENCH: | think the protocol document may in fact allow for more than one
access panel per state.

MSMcKENZIE: It's pretty vague about that issue, | think.

MR FRENCH: Yes.

MRS OWENS: Even if there was more than one the potential is there for quite a
lot of things to go to the access panel, to the extent that the protocol is used and

alternative approaches are used.

MR FRENCH: Yes. | think the protocol might suggest that al building upgrade
plans go to one of these access panels.
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MRS OWENS: That'san awful lot of work.

MR FRENCH: Yes, especially acouncil like Marrickville, where so many of the
applications relate to existing buildings. We are potentially receiving many building
upgrade plans and if all of those then had to be referred to an external access panel
then - - -

MSMcKENZIE: That meansthe whole process is extended.

MR REDMAYNE: Yes, because | guess you can't just refer the whole DA to the
state panel. Y ou would be waiting on their advice regarding the access element to
come back so that you could finish processing that DA.

MSMcKENZIE: There could be significant delays.

MR REDMAYNE: Yes. Thefina point I'd raise isregarding consultation. | think
we mentioned this earlier in our original submission as well.

MRS OWENS:. Yes, youdid.

MR REDMAYNE: We 4till have significant concerns related to the consultation
that's led to the devel opment of these standards in particular, or draft standards.
From our experience local government, in New South Wales particularly, seemsto
have had avery limited input into the process. Although councils deal with these
issues on adaily basis many still seem to be unaware that thisis occurring or
certainly haven't mentioned that they’ve had any input into the process.

It's suggested that local government has likely been under-represented
generdly in this regard and that they should be more closely consulted with in the
futurein regard to the further development of this standard and parts that might lead
onto it, if for no other reason than | think that local government is particularly well
placed to provide a practical perspective about its implementation than some of the
other stake-holders have the capacity to be, ssimply because of their position.

MRS OWENS: Do you know if any local government representation was used at
all, or waslocal government excluded from the consultation process?

MR REDMAYNE: It'shard to determine who was involved and to what degree
and at what level of decision making. | am aware that the Australian Local
Government Association had alevel of involvement but I’'m unsure as to what that
level was or at what point. | am unsure asto how they have consulted with their
respective state bodies or how the state bodies have then coordinated or collected
input from the various councilsin each state as well.
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MRS OWENS: You aresaying that your council wasn't given an opportunity to
provide input into the process?

MR REDMAYNE: No.

MRS OWENS: Either through your state body or through the Australian Local
Government Association. It will be interesting to see how thisall pansout. The
standards are almost complete, aren't they, at this stage, asisthe protocol? | think
the provision isfor the standards to be revised on afive-yearly basis, which meansiif
there are problemsit’s going to be an awful long time before it’s revisited, unless we
suggest otherwise. That’s another option - - -

MSMCcKENZIE: It may well be an option.

MRS OWENS: - - - these things through.

MR REDMAYNE: Yes.

MRS OWENS: Given the potentia which | think you are implying for some
teething problems, maybe the standards need to be reviewed earlier. Another issue
that was raised with us was the potentia for the building code to be changed to

reflect the changing circumstances and then what that means for the standard.

MR REDMAYNE: Yes. Fromwhat | understand the building code can change
much more rapidly than what a standard could.

MSMCcKENZIE: Itdoes. It'ssix-monthly or yearly. | can't now remember which.
MR REDMAYNE: Yes.

MSMCcKENZIE: Itwassix-monthly at one stage, and it became yearly, or the
other way around.

MR REDMAYNE: Yes. I'mnot sure how you ensure consistency in that, other
than not changing the part that relates to access.

MSMCcKENZIE: The accessprovisions, yes.

MR REDMAYNE: I'm not sure of thisbut it's possible, | guess, that if other parts
change more rapidly then they might impact on the access-to-premises element
within it.

MSMCcKENZIE: At least there needsto be some quick mechanism, not perhapsto
rewrite whole swathes of the access provisions but some quick mechanism to enable
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the standards ssimply to be brought in line. Even if the wording, for example, of the
BCA changes, if they have some new definition. Even if it'sjust a question of a
drafting change, so that the standards can be brought in line with that change.

MR REDMAYNE: | guessin summary we would say that we don't have large
issues with the proposed changes to the Building Code that will bring it further in
line or will bring it in line with the DDA. It’s more about the mechanisms that will
be put in place to assist that implementation and the relationship between how that’s
applied with existing buildings which still has significant concerns for us.

MSMCcKENZIE: Yes.

MRS OWENS: | know you've got aparking - - -

MR CONNELL: [I'vejust ducked down.

MRS OWENS: We hope you haven't got a parking fine.
MR CONNELL: No, that'sall sorted.

MSMCcKENZIE: The other thing that we have suggested in our report is that the
unjustifiable hardship defence be able to be used across the act and as the standard is
written at the moment there’s no unjustifiable hardship defence applicable for new
buildings.

MR REDMAYNE: New buildings, yes.
MSMCcKENZIE: Do you support that approach?

MR REDMAYNE: Yes. Weve actually got aclause in our own development
control plan that says we won't consider unjustifiable hardship issues for new
proposals, and that’s based on the idea that at the point where it's fully conceptual
there shouldn’'t be a need to enter into that argument, but we do consider it relevant in
cases of existing structures because the dynamics of that are smply different and
require alevel of alternative to be entered.

MSMCcKENZIE: Soyour argument is, asfar as new buildings are concerned, that
it should be possible to minimise the cost, by designing the new building in such a
way.

MR CONNELL: 1 think it'salso an economic argument as well, that we believe
that developers should be able to absorb the costs of whatever changes - eveniif itisa
difficult site and we have found that Marrickville, our particular council area, doesn't
have too many extreme geographical limitations and that difficult sites - that the
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developer of anew development fully entersinto a devel opment site knowing that
there are these regulations to adhere to, and there should be no excuse for not
keeping to those. So we are definitely harder on bigger developments, aswe are on
other issues such as energy and water efficiency. We believe they are all costs which
are of agreater value to the wider community - sorry, with benefits for the wider
community but the cost to be borne by the devel opment.

MR REDMAYNE: | don't think we've had any responses back from that from
developers saying that they feel that that is unreasonable. | think for the most part
they’ve understood the logic of that and just gotten on with it.

MRS OWENS: What about a developer who wants to build, say, avery little
shopping centre that might apply in your area; that some very small structure which
might be a multistorey structure but not very big; just asmall shop - | mean,
potentialy they would have to put alift in which is going to cost. I'm just trying to
think of something that is not avery - we are not talking about a very expensive
development.

MR REDMAYNE: There have been instances, certainly with industrial buildings,
in Marrickville that have been proposed from new with a mezzanine area that had
office situations and because you can't assume what the use of that is going to be at
that point, we've required them to make that accessible and we have discussed with
them ways in which they could do that and given them some options, but again with
new buildings we have generally felt that the cost can be absorbed in different ways,
depending on how you actually design it at that conceptual level.

MRS OWENS: So do some smart thinking up front and you should be able to
overcome any problems.

MR REDMAYNE: Yes, accommodate it.

MR CONNELL: Of coursein existing residences there are greater constraints and
we acknowledge that and, | suppose, accept the fact that applying building standards
for new devel opments on existing buildings to the theory, to the letter of the law, is
probably a bit unreasonable. We just encourage more creative solutionsin the
existing developments in those cases.

MRSOWENS: Okay.

MSMcKENZIE: 1 think that'sal my questions.

MRS OWENS: Aswe have been going through your presentations | have been
ticking off the list that you gave us and | think we have covered everything.
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MSMCcKENZIE: It'sareally good, helpful solution for us.

MRS OWENS: | think we have covered all the things we wanted to do. | don't
know whether Simon wanted to say anything else, or do you think your colleagues
have doneit all for you?

MR FRENCH: | think my colleagues have done it al for me.

MRS OWENS: Okay. Isthere anything else you wanted to raise with us?

MR FRENCH: I'mfine. No, that's great.

MRS OWENS: Wedon't want to get parking fines, so that concludes today’s
proceedings, and thank you for attending. | now adjourn the proceedings to
tomorrow morning and we will be commencing at 10 am. Thank you.

MR CONNELL: Thank you.

AT 5.02 PM THE INQUIRY WAS ADJOURNED UNTIL
FRIDAY, 20 FEBRUARY 2004
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