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The Disability Discrimination Legal Service Inc. (DDLS) is a state-wide
Community Legal Centre (CLC) specialising in the area of Disability
Discrimination Law. DDLS is dedicated to the elimination of discrimination based
on disability.

A Committee of Management consisting of people with disabilities and
organisational representatives oversees the Service. The Service receives
$157,000 (recurrent annually) from the Federal Attorney-General’s Department
and administered through the Victoria Legal Aid (VLA) Community Legal Centre
(CLC) Funding Program.  The service employs three part time workers to fill four
positions, these include, Coordinator/Community Legal Education, Caseworker
and Systems Administrator.
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DDLS undertakes casework for people with disabilities under the Disability
Discrimination Act (Cth 1992) (DDA), and increasingly the Equal Opportunity Act
(Vic 1997) (EOA). This involves providing advice and on-going assistance to
people with cases before the Human Rights and Equal Opportunity Commission
(HREOC), the Federal Court, Federal Magistrates Court, Equal Opportunity
Commission Victoria (EOCV) and the Discrimination List of the Victorian Civil and
Administrative Tribunal (VCAT). In addition the Service supports and encourages
people to conduct their own cases and likewise assists disability advocates to
take up cases on behalf of their clients.

In providing casework services, DDLS works within the casework policy
framework.  The policy outlines the criteria by which DDLS makes an
assessment in regards to the matters in which DDLS can provide assistance.
Due to resource constraints DDLS casework policy is necessarily restrictive.
Clearly, the capacity of DDLS to assist in a greater number of cases would be
enhanced by funding levels, which accurately reflected the level of need in the
State of Victoria, and the level of funding required by DDLS to offer a
comprehensive statewide service.

Despite current funding levels, during the 2001/2002 financial year DDLS
casework program assisted two hundred and twenty nine clients. Of these an
assessment was made to take on fifty-nine cases. Clients were provided with a
range of services including; representation at conciliation conferences,
conciliated by either the Equal Opportunity Commission or Human Rights and
Equal Opportunity Commission; mediation referred by the Victorian Civil and
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Administrative Tribunal and appearances at hearings, either at VCAT or the
Federal Court.
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Community Legal Education plays an important role in promoting the awareness
of the Disability Discrimination Act and the Equal Opportunity Act as it relates to
disability. In providing awareness CLE promotes empowerment of people with
disabilities and their families by informing them of the laws which seek to prevent
discrimination on the grounds of disability and the remedies available to them
should their rights be infringed. CLE also plays an important preventative role as
it seeks to inform service providers, employers, sporting organisations and
educational institutions of their responsibilities to disabled members of the
community.

In 2001/2002 financial year DDLS provided CLE activities to a diverse range of
people in a wide range of environments and formats. Thirty-five CLE activities
reaching over 1800 people were conducted over this period, comprising twenty-
one workshops, six public forums, three lectures and two conference
presentations. Importantly, almost one half of CLE was provided in rural regions
of the state. Rural outreach included Warrnambool, Beechworth, Geelong,
Ballarat, Mildura and Sale.
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DDLS has embarked on several projects during 2001/2002 financial year, which
have focused on resource development and research. The ability of DDLS to
embark on work in addition to its ongoing CLE and casework activities was
possible due to the success of DDLS in applying for funding from various
philanthropic trusts.
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empower people with disabilities and their advocates with information of
cases relevant to each area of disability discrimination law. It enables
complainants and/or their advocates to cite the legal issues and
arguments relevant to their complaint when negotiating with respondents
or in preventing disability discrimination.
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is�plain language publication, which seeks to demystify both the Disability
Discrimination Act (cmlth 1992) and the Equal Opportunity Act (Vic.1995)
as it applies to disability. The information is written in a way, which is
accessible to people with disabilities, their families and advocates. It sets
out to compare the two acts and provides practical examples of how the
legislation can be applied.
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Lance Reichstein Foundation to conduct research into the reporting
experiences of women with cognitive impairment who are victim/ survivors
of sexual assault. The research was specifically funded so that it would
further inform the Victorian Law Reform Commission reference into the
Sexual Offences Act.

��- *
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�"�In 2001 DDLS in partnership with
Yooralla received funding from Victoria Law Foundation to conduct
research into the experiences of parents with disability in relation to child
protection matters.  DDLS and Yooralla were concerned about the
apparent high number of parents with disabilities that were presenting
before the Children’s Court in relation to child protection matters.



Inquiry Disability Discrimination Act (Cth) 1992 – Response by DDLS May 2003

6

���	�
����
"

���������,���
����

Section 4 of the Disability Discrimination Act (the “Act”)
provides the following objects:

a) to eliminate as far as possible discrimination against persons
on the ground of disability
b) to ensure as far as practicable that persons with disabilities
have the same rights to equality before the law as the rest of the
community; and
c) to promote recognition and acceptance within the community
of the principle that persons with disabilities have the same
fundamental rights as the rest of the community.

Consistent with the said objects, review and possible changes
to the following features of the Act are recommended:

�#� ������	�
�
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The definition of disability as described in the Act 1is admittedly quite broad. It
includes many conditions that might not be commonly considered to be
disabilities. The broad legal definition of disability was intended to increase the
effectiveness of the law against unlawful discrimination on the basis of anything
to do with the working or non-working of a person’s body or mind.  However the
Act is concerned more about discriminatory treatment rather than the medical
technical accuracy of a disability.  For the same reason, and in the light of recent
decisions by the courts, a new definition may have to be examined to give the act
further and wider coverage.

����� �� ������	�
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i) In a decision dated 15 November 20002, the Federal Court said,
“opium dependency is a disability for purposes of the Act.
Consequently, concerns were raised whether addiction (to any

                                                          
1 Disability Discrimination Act (1992) Preliminary Part 1 Section 4
2 Marsden v HREOC & Coffs Harbour & District Ex-Servicemen & Women’s Memorial Club Ltd.
(2000) FCA 1619   15 November 2000
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substance) may constitute a disability, and under what
circumstances a cause of action under the DDA may arise3.   This is
an area that may be clarified if the definition states precisely how
dependence to any substance, whether legal or otherwise, may
attract protection under the Act. Arguably, substance abuse or any
type of substance dependence may cause an impairment that falls
under Section 4 of the Act.

ii) Psychological disabilities may constitute a “disability” within the
meaning of the Act.  A psychological disability may result in certain
behaviour that may become the basis of discriminatory treatment.
The Federal Court 4 and the Federal Magistrates Court both held that
behaviour per se is not a disability. Even if the behavior is a
manifestation of the disability, it may not be considered a disability
under the Act.  It is not enough to show that the behavior is caused
by the disability. It must be shown that the behaviour is the direct
result of the disability.  This appears to be an added burden to the
complainant.  Emmet JJ5 of the Federal Court commented that

“It would have been possible for parliament
to define disability by reference to symptoms
that have a particular cause. For example, it
would have been possible to define disability
as disturbed behavior that results from a
disorder, illness or disease.”

In another case, the Federal Magistrates Court 6 in reserving comments on the
issue of whether the manifestation of the complainant’s disability constitutes the
applicant’s disability, referred to the “disability/manifestation dichotomy”.  There
appears to be a need then for parliament to revisit the otherwise generous
definition.
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The Act 7 provides that if the discriminator treats the aggrieved person less
favourably because the aggrieved person possesses, or is accompanied by an
animal trained to assist the aggrieved person. Currently there is a requirement
that the animal be “trained to alleviate the effect of the disability”. A hearing dog
for those with hearing impairment or a guide dog for those who are vision
impaired is an example of an assistance animal that has undergone special
                                                          
3 The NSW parliament has passed legislation to prevent drug-addicted employees from claiming
unlawful discrimination due to their disability.
Concerns were also raised if addiction to nicotine may constitute a disability.

4 Alex Purvis  v State of NSW (Dept. of Education)  [2002] FCAFC 106
5 State of NSW v HREOC and Alex Purvis,  FCA 29 August 2001, paragraph 38
6 Minns v State of NSW [2002] FMCA 60,  Raphael FM at paragraph 267
7 Section 9
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training relative to the owner’s disability. The training requirement for the animal
seems to exclude an owner who relies on a therapeutic pet where the pet may
not necessarily have to be trained in order to alleviate the effect of disability.  The
“training requirement” may also be unreasonable in cases where a training
regime for the assistance animal is hard or impossible to identify.

For instance a tenant suffers from depression who is not allowed to keep a pet by
the landlord may not be able to make a complaint regardless of medical evidence
about the therapeutic benefits for such an animal or about the “coping” benefits
of keeping a pet.
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Section 12 of the Act provides that the Act applies throughout Australia and that
the Act has effect in relation to acts done within a Territory.  There appears to be
an uncertainty about whether a person who is discriminated in the provision of
goods under Section 24 8 is able to take action against a foreign manufacturer or
producer of a product manufactured or produced outside the territorial jurisdiction
of Australia.  For instance, a movie in DVD format produced abroad that has no
subtitles or captions is not accessible to a person with a hearing impairment.
The sale of the DVD without such a facility may constitute indirect discrimination
under Section 6 9.  In cases where the producer has a domestic agent, the
complaint may be filed against the agent under Section 9(12)10 of the Act. In
cases where the foreign producer does not have a domestic agent but a local
distributor under a distribution contract supplies the product (the DVD movie) to
the Australian public, a complaint may be made against the distributor under
section 122 of the Act.

Section 122 of the Act 11 provides that a person who is aiding or abetting a
discriminatory conduct is as liable as the person who has committed the
discriminatory conduct. A successful complaint under this provision is unlikely
however to succeed because the distributor is usually able to rely on the defence
of unjustifiable hardship12.  The distributor under its contract with the producer
may not have the contractual prerogative to add additional feature such as
captions13. Adding captions may necessitate deletion of other features that may
be of value to other consumers.  If the producer provides a master copy of the
movie in DVD format without captions, the distributor obligated to make the
                                                          
8 Section 24
9 Section 6-
10 Section 12,ss 9
11 Section 122
12 Section 24,
13 The Australian Caption Centre received an annual grant from the Department Of Family and Community
Services to caption “general release” entertainment videos. This grant allows the captioning of many titles
free of charge for Australian distributors however; not every film can be captioned under this grant because
funds are limited. The costs to provide captions to a movie either in VHS or DVD is about t $26.00 per
minute.
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product accessible to deaf persons may be faced with the possible prohibitive
costs of captioning and reproducing captioned copies.

Hence, there is a need to put in place standards or measures to ensure that
goods manufactured abroad, particularly movies in DVD formats are accessible
for a person with a hearing disability.  Currently the Act is not effective in
resolving this type of discrimination. There is a need for a specific legislation
requiring DVD’s distributed in Australia to have captions.
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The Act provides that discriminatory conduct in migration matters is exempt 14.
The Migration Act 1958 deals principally with the application for Australian
citizenship, residence and any other type of visa.  Among other requirements,
visa applicants must pass a medical test as a condition for the grant of a visa.
Unsuccessful applicants are not able to make a complaint of discrimination if
their visa application is denied on medical grounds. It is apparent that the
exemption is directed towards the visa applicant in relation to a visa application.
The current wording of the exemption is very broad and tends to cover areas
beyond the policy considerations for the exemption.  The exemption ought to be
reviewed with a view to allowing a complaint:

i) by a person other than the visa applicant, i.e. the sponsor who is
either an Australian citizen or resident15

ii) where the conduct of an employee or agent of the Department of
Immigration and Multicultural Affairs (“DIMIA”) is in connection with a
provision of service that is merely ancillary to enforcing migration
regulations and far removed in the assessment of the applicant’s
eligibility to class of visa.  For example, a complaint of discrimination
arising from DIMIA’s operation of the detention centers for asylum
seekers.  It may be said that these detention centers are not safe
environment and are most unsuitable to a person who has or may
have developed a form of mental or psychological disorder as a
consequence of detention.  Detaining or compelling a person with a

                                                          
14 Section 52
15 There was a case where an Australian man married an European woman.  His  wife then lodged an
application for a spouse visa. The DIMIA denied the application because they thought that the relationship
between the sponsor and the visa applicant is not genuine.  This assessment was made on the basis that  the
man has a disability  and that the woman married him simply to obtain Australian residency.  The man
made a complaint of disability discrimination but the court held that the exemption under Section 52 also
applies to him.  
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disability to live in such a detention facility is imposing an
unreasonable condition on that person and may constitute indirect
discrimination. In such a case if a complaint is brought, the complaint
is not about the denial of a visa application on medical grounds.
Most likely the aggrieved person would seek remedy to stop the
discriminatory conduct. Such action is not currently possible because
of the express and blanket exemption provided under Section 52 of
the Act.
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Prior to the amendment introduced by the Human Rights Legislation Amendment
Act of 199916 in April 2000 the complaint handling process and the hearing of
complaints at the Human Rights and Equal Opportunity Commission (“HREOC”)
was essentially cost free.  The prospect of unsuccessful application and a
corresponding cost order discouraged many people with disabilities form
pursuing their claims at the Federal Court.  In courts, costs follow the event.
Whilst the courts exercise discretion in awarding costs orders, there have been
Federal Court decisions17 where the judges have been quite liberal in favour of
unsuccessful applicants. A specific provision allaying the fear of cost
consequences will provide great incentives for people with a disability to fully
utilize the law and realise the objects of the Act.

In one case the Federal Magistrate rejected previous dispositions on costs and
said:

“In my view in the absence of any amendment to
legislation which would seek to interfere with the ordinary
discretion exercised by a court in the award of costs it

                                                          
16 The amendment removed the hearing jurisdiction from the Human Rights and Equal Opportunity
Commission and transferred it to the Federal Court and/or the Federal Magistrates Court of Australia.

17   Decision in the Federal Magistrates Court in the matter of Ryan v Presbytery of White Bay
Sunshine Coast [2001] FMCA 12 at paragraph 20 where the court stated, "Whilst I have a power
to award costs the nature and intent of anti discrimination could be thwarted if citizens were
unreasonably inhibited from prosecuting bona fide, even ultimately unsuccessful claims".

Decision of the Federal Magistrates Court in Tadawan v State of South Australia [2001] FMCA 25
where the court said that these matters were normally considered to be ´no costs' matters as
evidenced by the practice of state tribunals and the fact that there was no power in HREOC to
award costs. The court has recognized that where proceedings are brought a successful party
should not have the benefit of his or her victory lost in costs. The court is also anxious not to
discourage litigants from bringing claims, which may well have merit because of the fear of the
adverse costs order in the event that the applicant is unsuccessful. On the other hand the court
can use its powers in relation to costs to discourage unmeritorious claims
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should be stated that in the normal course of events
costs follow the event. I can see no legislative or legal
basis which would support the proposition that there is
any need in human rights matters to alter the law
applicable to this court by adopting the practice of the
state tribunal or indeed to have regard to the fact that the
Commission does not have power to award costs.
Unfortunately I therefore find that I am unable to agree
with the conclusion in relation to costs set out by the
Learned Federal Magistrates in the Tadawan Decision
and the Ryan Decision.  It is not appropriate for courts to
exercise discretion in relation to costs on the basis that it
may or may not discourage applicants from making
claims. That is a matter for Parliament to decide and if
necessary legislation can be amended which, subject to
any Constitutional challenge, may direct the court in
relation to the issue of an award of costs in human rights
applications. In the absence of that legislation as
indicated I do not believe there is any need to depart
from the normal principles which apply.” 18

It would be desirable and would further the object of the Act if there were
provisions giving a person with a disability a clear indication that costs orders will
not be awarded against unsuccessful complainants in certain cases19.  These
cases may be those:

i) where there are no material question of facts and the court was
called upon to decide on a  question of law; or

ii) where the complaint is a representative complaint and the applicant
is  seeking  remedies other than financial compensation, or

iii) where the respondent to a complaint does not dispute the
discriminatory conduct and relies on the defence of unjustifiable
hardship, or

iv) where the respondent refuses to participate in the conduct of
investigation by HREOC or its attempt to resolve the complaint by
conciliation.
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There is a need to review the effectiveness of the investigative powers of the
HREOC, particularly in requiring a respondent to a complaint to produce and
submit document to or information to HREOC that may be used as evidence in
                                                          
18  McInnis in Ball and Morgan Ball v Morgan & anor [2001] FMCA 127 (21 December 2001)
19 This is not meant to take away the discretion of the court in not awarding costs orders against
unsuccessful complainants due to different reasons.
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court if the complainant decides to apply for a hearing.  The HREOC is not meant
to act merely as a conduit of correspondence between the complainant and
respondent to a complaint. A comprehensive and rigorous investigation at such
stage would greatly assist complainants in weighing their options or accepting a
compromise. Due to the cost consequence of a court or tribunal hearing, people
with disabilities are discouraged from proceeding with a hearing application.  A
thorough investigation may disclose vital information that enables a person with a
disability to make an informed decision about whether to discontinue or to pursue
the claim.
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The following are the offences under the Act:

a) Victimisation 20

b) Inciting a person to commit discriminatory conduct 21

c) Discriminatory advertising 22

d) Failure to provide actuarial data or statistical data 23

e) Failure to attend a conference 24

f) Failure to give information or produce documents 25

g) Giving false or misleading information 26

There has been no prosecution under the Act since it took effect ten years ago.
This could be due to a variety of reasons other than the absence of a complaint
under the relevant section. In any case, the federal police indicated that it
wouldn’t be on their priority list.   The reasons for the inactivity of these provisions
need to be canvassed and identified.  The provisions on offences may need to
set out clearly what needs to be done, the role of the complainant, the HREOC,
and police agencies if an offence is reported to have been committed.
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Thank you for the providing the opportunity for DDLS to respond to this very
important review.  DDLS are more then happy to provide the Commission with
further information, which the Commission deems beneficial to this inquiry.

                                                          
20 Section 42
21 Section  43
22 Section  44
23 Section 107
24 Section  108
25Section 109
26 Section 112
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Further, DDLS would welcome the opportunity to discuss this submission at the
public hearings scheduled for Melbourne.
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Initial Criteria

The following criteria are to be used as a guide in determining whether the DDLS will
take on a case.  Each point should be taken into consideration if it is relevant, however,
the weight attributed to each may vary from case to case.

1) The merits of the case must be considered.  The fact that a case has strong
prospects of success will be looked upon favourably by the DDLS.

2) The DDLS will avoid taking on cases where there is a strong likelihood of a
negative precedent being set if the case is lost.  The DDLS may, however, in
its discretion, take on the case if it considers that creating public awareness
of the issues in the case outweighs the risk or consequences of setting a
negative precedent.

3) The DDLS must consider whether it has the resources available to take on a
case.  Current and future caseload expectations of the DDLS will be taken
into account.

4) If a case involves more than ground of discrimination, the DDLS will only
consider taking it on if the person’s disability is a substantial reason for the
discrimination or the issues arising in relation to the discrimination on the
grounds of disability.

5) The DDLS will not take on a case if the client can resolve it themselves if
given some guidance, or the DDLS can resolve the issue at the time of
consultation by drafting a letter or making a phone call.  The client will simply
be provided with such assistance and no case file will be opened.

6) The DDLS will not take on the case if suitable assistance can be provided by
another person.  In assessing the suitability of other assistance, account will
be taken of the fact that the DDLS gives priority to public interest test cases
and targets certain areas of discrimination and therefore may be able to
provide specialist assistance in particular areas (see pages 2-3).  If any
alternative assistance would involve a cost to the client, the client’s ability to
meet that cost may be considered.

7) The DDLS may take on cases where the discrimination involves breaches of
legislation other than Disability Discrimination legislation.  In deciding
whether to take on such a case the DDLS must, however, consider whether
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another organisation is better suited, and is able, to assist the client.  The
DDLS’s main function will be to run Disability Discrimination cases.

8) The DDLS will liaise with the Human Rights and Equal Opportunity
Commission (HREOC), the Anti-Discrimination Board and disability
organisations to ascertain areas where legal assistance and investigation is
most needed in relation to discrimination complaints.  The DDLS will take
this information into account when formulating target areas and assessing
which cases it will take on.

9) The DDLS will only take on cases that promote the inclusion of people with a
disability and are in accordance with the DDLS’s Service and Access Policy.

*��
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Given the limited resources of the service, it is not able to accept all cases that meet the
above criteria.  The following provides a guide to the priority the DDLS gives cases that
meet the above criteria.  The DDLS is not bound to take on cases in order of priority
below; this is intended as a general guide only.

Public Interest Test Cases:
The first level of priority for cases the DDLS will take will be given to cases
that are test cases in the public interest.  A case will be a test case if it is likely
to change law or practice in an area or clarify an area or question of law if
successful.  The change or clarification may only relate to an aspect of a law
or provide for a change that is a step towards achieving a broader change.  A
case will be in the public interest if a decision in the case would affect a
significant percentage of the DDLS’s constituency or a distinct part of that
constituency.  For example, a case against a large service provider could
have and effect on a significant proportion of the DDLS’s constituency.

Public Interest Cases:
The second level of priority will be given to Public interest cases.

Test Cases:
The third level of priority will be given to individual cases of a test case nature.

Individual cases:
The fourth level of priority will be given to cases which will result in an
immediate effect for the individual bringing the action.  For example, a case
against a local club that has not made all of its facilities available to a member
with a disability.



Inquiry Disability Discrimination Act (Cth) 1992 – Response by DDLS May 2003

16

����������
�	�� �
���
���
�&

Client options:
The DDLS must always advise a client of all available options (of which it is
aware) in relation to the client’s complaint.  If the DDLS recommends a
particular option, it must base its recommendation on its assessment of the
needs of the client, whether that client is an individual or a group.

As long as the option selected by the client does not conflict with any of
the DDLS’s policies, and the DDLS has sufficient resources, it must
pursue the client’s complaint through the option selected by the client.

Outline of process:
Before commencing any procedure the DDLS must provide the client with an
explanation of the processes that are to be followed in order to pursue the
complaint in the manner chosen by the client.  These explanations are to be
provided at each new stage, or with each new development in the process.

A client must advise the DDLS if they wish to continue with the process.
The DDLS must take no further action on a complaint if the client advises
that they no longer wish to pursue it.

The DDLS may, however, if it thinks it is appropriate and the client agrees,
inform the Attorney-General and/or the Commissioner of the general
nature of the discrimination and ask him/her to investigate the matter.

Interim Orders:
Although the DDLS recognises that many matters may have aspects of
urgency the DDLS will only seek interim orders under any relevant legislation
if failure to do so will result in the client facing immediate threat to their safety
or well being.  Examples of such situations may be where a client will lose
their job or housing before the matter can be resolved.

Briefing Counsel:
The DDLS will attempt to brief counsel on all matters that are likely to be set for
more than two days of hearing.

Act on instruction only:
The DDLS must take all reasonable steps to ensure that it is at all times
acting on the instructions of the client.

Representative complaints:
The DDLS will only lodge a complaint as a representative complaint, as
defined in Section 89 of the DDA, if it is satisfied of the following:

•  The complaint is about an issue that affects a distinct group in the
same manner
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•  The complaint is more likely than not to have a positive outcome.

The DDLS Caseload:
Due to the differing resource requirements of cases, it is recognised that the DDLS
cannot estimate the number of cases it will be able to handle at one time.  The DDLS will
maintain
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