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RESUMED [9.05 am]

MS CHESTER: Good morning and welcome to the public hearings for
the Productivity Commission Inquiry into Australia’s Intellectual Property
Arrangements. My name is Karen Chester. I’'m the Deputy Chair of the
Productivity Commission and I’'m one of the Commissioners on this
inquiry. I’m joined by my fellow Commissioner colleague, Jonathan
Coppel.

The inquiry for this reference we received from the Australian
Government in August 2015 and the government asked us to examine
Australia’s intellectual property arrangements, including their effect on
investment, competition, trade, innovation and consumer welfare. Since
that time we’ve consulted widely. We released an issues paper in early
October 2015 and we’ve talked to a range of organisations and individuals
with an interest in the issues. We’ve held a number of roundtables
involving groups of interested parties to inform the inquiry and we’ve
received well over a hundred submissions before we released our draft
report in late April earlier this year.

Our draft report included draft recommendations, draft findings and
a number of information requests. We’ve received a large number of
submissions in response, with a total number of submissions now well
over 500. We’re very grateful to all the organisations and individuals that
have taken the time to prepare submissions, to meet with us, to participate
in roundtables and to attend today’s hearings.

The purpose of the hearings is really to provide an opportunity for
interested parties to provide comments and feedback to us on our draft
report. People like to tell us what we got right, what we got wrong and
what we may have missed altogether. We kicked off hearings yesterday
in Brisbane where we heard from over 20 folk ranging from authors,
publishers, booksellers, academics. Today we look forward to hearing
from another diverse range of interested parties.

The final report will be handed to the Australian Government later
this year. But before that time we’ll be proceeding with hearings both in
Canberra, Melbourne and then back in Sydney again on Monday. We will
then be working towards completing our report. We like to try to conduct
all hearings in a reasonably informal manner, but I do remind participants
that a full transcript is being taken and for this reason we can’t take
comments from the floor. But we will allow at the end of today’s hearings
and proceedings that if anyone would like to be heard, and if time permits,
we’ll allow that to happen.
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Now, participants are not required to take an oath, but are required
under our Act to be just truthful in their remarks. The transcript will be
made available to participants and will be available on the Commission’s
website following the hearings and, as many of you know, submissions
are also available on our website. For any media representatives attending
today — and I think we may have one or two — some general rules do
apply. I think our colleague, Adam, would have given you those rules.

So you know how we allow media to participate in our public hearings.

To comply with the requirements of the Commonwealth
Occupational Health and Safety Legislation or what might just be good
old common sense, in the unlikely event of an emergency and the
evacuation of this building is required, exits are just located outside this
door and to the left. There’s a stairwell. The emergency assembly point is
in Hyde Park, which is up on the corner of Liverpool and Elizabeth Street.
If you require assistance, please speak to one of our inquiry team members
here today.

Now, participants are invited to make some opening remarks and
we’d like to keep those to four or five minutes, if possible, because that
allows us more time to ask questions. The other thing just worthwhile
mentioning is we do allow participants to, in their opening remarks or
during their comments today, to also provide any views or comments on
submissions that were received from other parties. I’d now like to
welcome the first participant, Robyn Ayers and Jennifer Goh, up to the
table. Robyn and Jennifer, just for the purposes of the transcript, if you
could just take a turn stating your name and the organisation that you
represent. Then, when you’re comfortable, if you’d just like to make an
opening statement. Thanks.

MS AYRES: My name is Robyn Ayres, I’'m the Chief Executive Officer
of the Arts Law Centre of Australia.

MS GOH: My name is Jennifer Goh, I’'m the secondee solicitor at the
Arts Law Centre of Australia.

MS AYRES: Thanks very much for the opportunity to discuss our
submission here today. We really appreciate it. As you have probably
learned from reading our submissions, Arts Law is the national
community legal centre for the arts. Our job is to provide legal advice and
education and a whole range of resources to artists and arts organisations
right around Australia. This includes artists across all art forms. We look
at that quite broadly, as well as having a significant service for Aboriginal
and Torres Strait Islander artists called Artists in the Black.
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Each year we give advice and education to between 4500 and 5000
people. So we have quite a large contact with the Australian arts
community. I’d like to take the opportunity today to highlight some of the
key issues in the draft report that were of concern to Arts Law, primarily
concerns rather than perhaps welcoming some of the proposals. Mainly,
the economic framework used by the Commission in its evaluation of
Australia’s intellectual property system, the lack of consideration given to
indigenous cultural and intellectual property throughout the report, the
proposed introduction of the US-style fair use exception, and the proposed
repeal of parallel import restrictions on books.

In the draft paper the Productivity Commission acknowledged Arts
Law’s concern expressed in our submission to the Issue Paper that the
economic framework might not take into account all the effects on welfare
that could stem from changes in the IP system, including the cultural,
personal or social values inherent in creation of creative work. The
Productivity Commission responded to our concern by asserting that the
economic approach proposed does attempt to account for all welfare
changes, including those that can be difficult to monetise. And the
Productivity Commission noted that the issue was with the empirics and
how to value these welfare factors when determining the parameters of the
IP system.

With respect, we’ve seen very little attempt to do that in the draft
report. In focusing in the position of Australia as a net importer of
intellectual property and the welfare of Australian consumers, there’s been
no real effort in the draft paper to consider the impact of the proposed
reforms in terms of other aspects of community welfare in terms of the
interests of Australia’s content creators, Australians as consumers of
Australian content and the special interest of Aboriginal and Torres Strait
Islander artists.

The national interest in encouraging and protecting Australian
content is well accepted and has been discussed at length by arts bodies in
other submissions. However, we’d like to emphasise again the
importance for Australian artists and audiences to be able to tell and hear
Australian stories as expressed through art and culture. Having these
stories available is crucial to developing a strong evolving Australian
identity and protecting this identity to the world. It also has flow-on
benefits to Australia’s international profile, to tourism and business.

The legitimacy of taking measures to protect Australian cultural
content has been affirmed by the UNESCO Convention for the Protection
and Promotion of Diversity of Cultural Expressions to which Australia
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became a party in 2009. The guiding principles of the Convention
importantly provides that, “Since culture is one of the main springs of
development, the cultural aspects of development are as important as its
economic aspects, which individuals and peoples have the fundamental
right to participate in and enjoy and that states have the sovereign right to
adopt measures and policies to protect and promote the diversity of
cultural expressions within the territory.”

The Convention is the basis for claiming a cultural exception or
cultural carve-out in international trade agreements which has been
utilised by various countries when negotiating trade agreements, Australia
included. Adopting an IP system which fails to recognise special interests
is inconsistent with this international position and undermines efforts to
protect and nurture a flourishing Australian cultural environment.

Whilst the draft report states that the interests of consumers lie the
heart of the Australian copyright system, it appears to ignore the fact that
the copyright system is, in fact, based on an international convention that
actually has the rights of authors and creators at its heart. Arts Law’s
submission to the issues paper on the framework used to evaluate the IP
system specifically referred to the importance of taking into account the
impact of intellectual property on Australia’s Aboriginal and Torres Strait
Islander creators and communities. These include the special cultural
benefits that accrue to these creators and their communities from
representing their cultural heritage in all forms of cultural expression as
well as the broader cultural and social welfare benefits that accrue to the
Australian community as a result of access to the art and culture that
indigenous Australians are prepared to share with us.

These concerns have been voiced by the Australian Council for the
Arts in its original submissions as well to the issues paper. Despite this,
we were concerned to find there was no acknowledgment in the draft
report of the relationship between the intellectual property system and
Aboriginal and Torres Strait Islander artists and communities generally,
nor any consideration of the impact of the specific recommendations on
these artists and communities.

Australia’s existing copyright system already falls short of its
protection of indigenous culture and intellectual property. So we’re
concerned that a number of the reforms proposed by the Productivity
Commission would strip back or threaten indigenous cultural and
intellectual property even further. The Productivity Commission’s
proposal to repeal the current fair dealing exceptions in favour of a broad
fair use exception is concerning both in relation to the indigenous
community and, more broadly, for the Australian arts community.
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There are already significant concerns about the appropriation of
Aboriginal and Torres Strait Islander art and cultural expressions without
the knowledge or permission of the relevant artist or communities in a
way that can be inappropriate, derogatory or offensive. We see the
introduction of a broad fair use exception is likely to aggravate this
problem even further.

Looking at the arts community more generally, the Productivity
Commission suggested introducing a fair use exception will pave the way
for greater transformative works such as remixes and mashups. However,
it’s our experience that while there is some interest within the Australian
artistic community in understanding the limits of transformative works,
there is no serious demand for an expansion of those limits. Most artists
value their own creative work and understand the importance of valuing
and respecting that of others.

To the extent there is a demand for a fair use exception for
transformative works, this tends to be driven from the social media sector
who want to use these works for communicative purposes rather than by
the creative community which relies financially on copyright. We’d say
there’s arguably already scope for transformative works within the
existing intellectual property system. Those seeking to create
transformative works can always ask for permission of the rights holders,
look to use works that are in the public domain, works that are available
under a creative common licence, use one of the existing fair dealing
exceptions or restrict their use to material which is below the
substantiality threshold.

More broadly, we’re of the view that the proposed fair use exception
would tilt the balance too far in favour of content users. We’re
particularly concerned that the uncertainty inherent in a broad fair use
exception would create a user biased use first, ask later approach to
copyright under which users will assume their use of copyright material is
fair and others who want to challenge the use of fair material will have to
obtain legal advice and prove through litigation that the use is not in fact
fair.

The Productivity Commission has suggested the uncertainty could
be — first of all, that the uncertainty isn’t necessarily a bad thing and that it
can be reduced by illustrative examples and the creation of guidelines by
drawing on US jurisprudence. With respect, we’re doubtful that this
would be a sufficient solution. Any use outside the specific examples in
the legislation would need to be determined on a case-by-case basis. The
US guidelines in themselves are really complex and the case law

IP Arrangements 21/06/16 133

© C'wlth of Australia



10

15

20

25

30

35

40

45

developed in the US is in a significantly different environment which
includes the first amendment right to free speech and is largely absent
moral rights legislation, which we see as being incredibly important to
creators in Australia, especially when its limited utility to the Australian
courts. For Australian creators to have to pursue a litigation in order to
challenge a fair use exception will create just further difficulties for artists
already struggling to control unlicensed use of their artwork.

Finally, the proposed repeal of the parallel import restrictions, which
have already been discussed in-depth in the media, are also of concern.
To summarise the arguments which have been put well by the Australian
Copyright Council, numerous publishers and authors who you’ll probably
hear from today, even if the proposed repeal of the parallel import
restriction would have the overall effect of providing cheaper books to the
Australian market, this will come at the expense of the reduced viability of
the Australian publishing industry, reduced authors’ royalties from
overseas rights sales and the eventual reduction of diversities in Australian
bookstores.

We wish to emphasise our previous argument that intellectual
property policy must take into account not only economic imperatives but
cultural and social welfare benefits that accrue to the broader Australian
community. In this case, this includes considerable and unique benefit
that accrues to Australian authors in being able to tell Australian stories,
the benefit that accrues to the Australian community being able to access
these stories.

The Productivity Commission has suggested that the loss of long-
term incentives for Australian authors through the removal of the
restrictions could be addressed by direct subsidies and funding for
Australian writing. But we think this is totally unrealistic. Reliance on
direct subsidies in light of the current government’s approach of cuts to
direct funding and subsidies to the arts that we’ve recently seen — in fact,
in the last three years $300 million has been cut from the arts budget and
the last two rounds from the Australia Council funding has represented a
fall of 70 per cent for individual artists and 72 per cent for individual
projects. This approach particularly impacts authors who mainly work
alone.

Now, our submission dealt with a number of other issues, but these
are our primary concerns.

MS CHESTER: Thanks very much, Robyn, for those opening remarks,
and also thank you very much for both your initial submission before our
draft report and the submission that you gave us after our draft report. |
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thought it might be helpful just to make two points of clarification before
we get into some questions, if that’s okay. I think the first one is there’s
been a little bit of misreporting about whether or not the Commission
recommended a change to copyright term. We didn’t make any
recommendations with respect to term of copyright. Indeed, we went to
great lengths in our report to point out why that’s not practicable, given
our international bilateral and plurilateral agreements.

The other thing that I just thought might be helpful, it’s not
straightforward from an initial reading of our Terms of Reference. Our
Terms of Reference with regard to parallel import restrictions asked us to
conduct our inquiry having regard to the government’s response to the
Harper Report on competition policy. The government’s response to the
Harper Report actually said that the government was moving towards
removing parallel import restrictions. The purpose of our inquiry, as it
relates to parallel import restrictions, was to look at transitional issues. So
we’d like to touch on transitional issues around parallel import restriction
removals with you shortly.

So I just thought it’d be helpful just to make those two points of
clarification. I think it would be good maybe if we do start on parallel
imports first. That was discussed at length at our hearings yesterday, as
I’'m sure you’d appreciate. In looking at the transitional issues, we
identified a couple of factors. Firstly, that prices have moved and
decreased for Australian books since we last looked at this matter in 2009.
The Australian dollar has also moved favourably for Australian local
content and Australian publishers. Thirdly, some concerns that had been
raised about the dumping of books could be addressed by the robust
Australian antidumping arrangements that we have. It would be good to
know whether there are other transitional issues that we may not have
identified that we should have in our draft report.

MS AYRES: I haven’t really got anything to add to that.

MS CHESTER: Okay. The parallel import restrictions that have been in
place in Australia now for close to half a century, during that period of
time — and we talked a little bit about this yesterday — the Australian
publishing and local authors have really experienced a great flourishing in
activity compared to where the industry was back in the 50s and 60s
where we were effectively importing books from the UK and the US to
now a very sort of thriving sector in Australia. So there’s obviously other
factors at play that underpin the health of the Australian publishing
industry today and Australian local authors, Australian independent
booksellers, regardless of parallel import restrictions. So it would be good
to get your sense of what you think some of those other factors might be.

IP Arrangements 21/06/16 135

© C'wlth of Australia



10

15

20

25

30

35

40

45

The reason I ask the question is there’s a lot of suggestions of a very
pessimistic outlook for Australian publishers and the Australian local
authors if parallel import restrictions are removed. Yet with no change to
parallel import restrictions we’ve seen a flourishing of the industry from
where it was previously.

MS AYRES: I suppose the concern is if you — I think there’s an
argument to protect our authors. I just don’t understand why we would
want to change a system for perhaps getting some cheaper books that
might — and we don’t know what the impact is going to be on our
Australian publishing industry. I’'m not sure what your modelling
suggests, but I certainly know that authors and publishing and the
booksellers are all united that this will have a detrimental effect on the
production of Australian books. I suppose our position is that changes to
the intellectual property system which are going to likely to have a
detrimental effect on Australian authors’ incomes aren’t in the interests of
our writers.

MR COPPEL: On parallel imports, the restrictions on other creative
works like music and film have been removed some time ago. Do you see
there being a difference then between those forms of creation and books or
is this an example that can be looked at in terms of what could be the
likely effects of removing parallel import restrictions on books?

MS AYRES: I’'m sure that my friends in the music industry and the film
industry would be much better placed to answer that. I’'m not sure what
the impact has been on the film industry. I know there have been some
real concerns about the film industry and I know they’ve suffered fairly
badly in terms of government — if we look at government subsidies to
industries, certainly the Australian film industry has really been hurt by
government subsidies to that industry. I can’t answer on behalf of those
industries and how they’ve fared and what sort of difference it has had to
their markets for Australian music and film.

MS CHESTER: Earlier on in your opening remarks, Robyn, you talked
about our report putting the consumer at the centre of intellectual property
arrangements. What we were trying to do with our report, indeed our
Terms of Reference asked us, was to balance the interests of the
Australian community.  So rights holders, consumers, follow-on
innovators. In the context of parallel imports, the other area where we’ve
had conflicting evidence is around the role of booksellers, particularly
independent booksellers and the role that they play for local authors and
local content.
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Yet with the parallel import restriction arrangements an individual
like myself can go online and get something from the Book Depository
with no transportation charges at a cost under what I can get it from my
local independent bookseller. Does that not sort of strike you as unfair
that we’re putting the local booksellers at a disadvantage that they’re not
able to do so, to be able to sort of compete on an evening footing with
myself being able to purchase online now?

MS AYRES: My understanding is the booksellers have actually joined
with the publishers and the authors in wanting to protect the Australian
book industry and the booksellers see that everybody is really
interdependent on each other. So it’s important to make sure all those
parts are in place. As a young student, I worked for an independent
bookseller and I know that was a bit of a struggle for them with the
parallel import restrictions. So the fact that they and the industry is
mature enough to see how the booksellers as well as the publishers and the
authors need to work together I thought was really heartening. So it's not
all just about the bottom line, it's about actually the importance of
Australian writing for Australia.

MR COPPEL: Can I ask about intellectual property arrangements and
indigenous communities, if you could give your views on whether the
current arrangements are ones that are appropriate for indigenous
communities and how would you - are you envisaging something which
would be a specific form of intellectual property? If you could elaborate
on some of the issues associated with intellectual property in indigenous
communities?

MS AYRES: I could be here all day talking about this particular issue.
It's very complex. And Arts Law does a lot of outreach to Aboriginal and
Torres Strait Islander communities right around the country and the issue
of protection of indigenous intellectual property is something that's really
a serious cultural concern for indigenous Australians. The message that I
get is that the current arrangements are inadequate to protect indigenous
intellectual property. The indigenous people would like to see a stronger
regime that actually protects their traditional cultural expressions and their
traditional knowledge, which are embodied in work that they create. So
it's really looking - it comes at intellectual property from sort of a different
perspective and which sort of - and it's very communal in its nature and it
has been passed down from generation to generations over thousands of
years. So it's not all about individual rights for individual rights holders or
creators.

So I suppose the starting point is that the current system is
inadequate to meet those needs but community, indigenous creators and
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indigenous communities, okay, use what they've got, what's available, but
what is of concern is some of the recommendations. One in relation to
fair use, secondly in relation to orphan works, and would actually
exacerbate the problems that already exist for indigenous creators and
communities. So appropriation of culture, appropriation of taking even
things that are in the public domain, is of concern to indigenous
communities and their artists. So by expanding the uses that could be
made of their cultural heritage is really serious.

MR COPPEL: So I think you're making two points; one is the difficulty
with enforcement when a creative work has been illegally copied, one
which is protected; and the other is that the shifting from fair dealing to a
fair use exception would expand the amount of work that could be used
without a payment. But can you, I mean, you can design a fair use system
to be akin to a fair dealing exception, we've made our fair use
recommendation a broader one. It's not a proposition that is new, there
have been a number of reports that have proposed fair use. And the more
recent one for the Productivity Commission was the Australian Law
Reform Council, and their recommendation was designed to be quite
similar to the fair dealing exception. With that wording would you have
the same point, vis-a-vis an expansion of unremunerated use?

MS AYRES: Yes. [ mean, we expressed those same concerns about
indigenous intellectual property to the Australian Law Reform
Commission as we have expressed to the Productivity Commission. [
suppose what is sort of more difficult, or of greater concern, is the
expansion of fair use and what could be used. And it's not about payment
for most Aboriginal and Torres Strait Islander people, it's about taking it
and using it, appropriating their culture without permission, without their
involvement. It is seen as abusive.

MR COPPEL: So fair dealing is a set of prescribements(sic) as to what
may be, or what is, an exception. Fair use sets out a number of principles.
What is it, I'm trying to get at what is it in those principles that leads you
to conclude that the actual use that would be unremunerated would be
broader than the current arrangement? Because there are many uses that
would be - the bulk of uses would still be remunerated use of the fair use
exception, it's prescribed by the fairness factors, it's prescribed or guided
by illustrative use of - what is it in those that you see as opening the
amount of works that would be able to be used without remuneration?

MS AYRES: Well, my understanding of what the Productivity
Commission has presented is that in they are anticipating greater access
and greater use of material than was - and I'm sure though it's stated in the
report that you don't think that the Australian Law Reform Commission
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went far enough in providing exceptions for use without permission. And
I suppose that any expansion - [ mean, if there was something specifically
in the principles which actually considered the damage to Aboriginal and
Torres Strait Islander artists and communities in Australia then I suppose
that would go some way to addressing our concerns but we'd certainly
want to see what they look like and how that could be - how that would be
applied.

MS CHESTER: So one of the fair use principles does actually consider
the impact it would have on - the broader impact that the use would have.
Maybe, Robyn, it might be helpful if we go back to what the ALRC
recommended because I know that you were involved in that work as
well, were there particular examples that you had in mind of moving from
the current fair dealing to the ALRC's proposed fair use model, examples
of what would be now subject to exception that hadn't been previously
under the current arrangements?

MS AYRES: Yes, [ was just going to use an example. Looking in
America, one of the examples of what was found to be fair use in the US,
which has got I suppose some sort of parallel to what I'm talking about, is
the Richard Prince, the appropriation artist, who - and I don't know if
you're familiar with this example, but he took images from a book that a
photographer, Cariou, had published. The photographs, Cariou had spent
some time living in a Rastafarian community, establishing a relationship
with trust, and these were very beautiful portraits that he had taken of the
Rastafarians in the community. Appropriation artist Richard Prince took
those, blew them up on to canvasses, added electric guitars in fluro
colours, and sold them for tens of thousands of dollars.

So that's exactly the sort of example where if you kind of put an
Aboriginal person into the Rastafarian, you interchange them, and look at
someone doing that to a work that was created in that sort of context, I can
see that's really harmful. It's harmful, one, to Cariou, the photographer
who spent the time in taking the beautiful portraits, and secondly, it has a
secondary and perhaps even more significant harm to Aboriginal or Torres
Strait Islander people who worked with the photographer to create that
body of work.

MS CHESTER: You touched on earlier the issue around orphan works
and your submission did suggest that it should be established, a clear
description if necessary, steps that should be taken to locate and identify a
copyright owner. This is one of the areas of the report where we tried to
spend a little bit of time coming up with some holistic recommendations,
i.e. what the law can do but what we also might need rights holders to do
to make the identification of the ultimate rights owner a little more
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through what you've got in mind there in terms of what you think would
be reasonable endeavours from a consumer or a follow on user in terms of
identifying the copyright owner, given we have no system of registration
for copyright?

MS AYRES: Yes, I think that some of the models that have been put in
place overseas in the UK and Canada where they've established processes
requiring reasonable searches to be undertaken and then having a
database, I mean, obviously having something like Copyright Hub in
place would certainly assist with those sorts of endeavours. I certainly
haven't worked through a detailed model of how it would work, but I
suppose when we look at it from a creator's perspective rather than - and
what the creators are going to want to make sure that - and I know the
photographers are really concerned about this because it's so easy to strip
away the identifying information about them, so that there is a proper
process in place to identify if there is an author of the work and who they
are and if they can - so I think that's really important.

MR COPPEL: You're a community legal centre that represents the area
of arts law and the draft report has a chapter that looks at enforcement
issues. We've looked closely at the model used in the UK Intellectual
Property Enterprise Court, which is designed to provide greater certainty
and lower the cost of bringing cases in the area of, well, intellectual
property. Do you have any views on our — well, we haven't actually
reached a draft recommendation per se in that area but we think there's
merit at least in adopting some of the rules and procedures of the IPEC.
That's quite a limited and defined period of discovery, it sets up prescribed
costs that can be maximum costs that can be awarded. Do you have any
views on that area of the draft report, or, more broadly, on the
arrangements that currently exist with respect to your experience with
enforcement?

MS AYRES: Yes. I suppose the thing for most of our clients is the
difficulty in taking legal action because of the resources that it requires
and unless we're able to obtain pro bono assistance for many of most of
the artists that we would be providing services to they can't afford to
pursue infringement. So we are very interested in low cost models
whether it be along the lines of the IP court in the UK or giving - having
the Federal Circuit Court with a judge with that specific expertise, but
certainly a model which provides greater access for creators than the
current system would be something that we'd be really interested in
looking at further.
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I mean, we haven't really sort of worked through all the different
issues because we don't actually have a huge amount of experience with
litigation because we can't afford - we haven't got the resources, we're a
very small organisation with nine full time staff providing services to the
whole of Australia, we don't have the resources to provide that
representation. And whilst we get an enormous amount of support from
the Australian legal community, an enormous amount of pro bono
support, it's a big ask to ask a lawyer or law firm to take on litigation on
behalf of a client on a pro bono basis. So it's something that we would
look at in more detail if the recommendation is put on the table.

MR COPPEL: Okay, thank you.

MS CHESTER: Robyn, in our report we made reference to some
surveys around what actions copyright holders might take when they feel
that their copyright has been breached and I was actually quite surprised at
what was reported in those surveys, a very low incidence of rights holders
even sort of issuing a cease and desist letter, which is what I would have
thought would be sort of like a low cost first step. It would be good to get
from your experience set, does that align with those surveys that suggest
that most copyright holders don't even take that sort of first step of a cease
and desist letter, or is that not your experience dealing with the rights
holders that come to your centre?

MS AYRES: We don't think about them, really, I suppose as rights
holders. I mean, I think it's interesting even the language in the
Productivity Commission report. When we see them we're giving advice
to creators that's who we advise, and we would certainly be giving them
advice around cease and desist letters, in fact we have sample letters that
are available for creators to use, both in terms of infringement of their
copyright and infringement of their moral rights, which is also a really
significant issue for Australian creators.

So that's part of the advice. I mean we would explain the things that
they needed to be wary of but that would certainly be a part of the advice
that we provide. But I think there's recent work that's been done despite
the fact that we reach between four and a half and five thousand people
each year, there are a lot of creators, I suppose, who don't have a really
good understanding of the legal system and who actually are perhaps hurt
by what happens if they discover an infringement, but they don't feel they
have the resources to do anything about it.

MS CHESTER: Robyn, thank you very much and thanks, Jennifer, for
coming along as well.
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MR COPPEL: Thank you.

MS CHESTER: I would like to call our next participants, Lorraine
Chiroiu and Rob Mclnnes from AusBiotech to join us. Good morning,
Lorraine and Rob, thank you, for joining us. If you wouldn't mind just
stating your name and the organisation that you represent for our
recording transcript, and then if you would like to make some opening
remarks?

MS CHIROIU: Sure. My name is Lorraine Chiroiu, the Chief Industry
Affairs Officer at AusBiotech where I work with biotechnology
companies commercialising Australian biomedical research. I support
policy settings that help these companies and seek to influence policy that
hinders that process. I am accompanied by Mr Rob McInnes who is a
partner at DibbsBarker in the Intellectual Property and Technology
Services Group and the Life Sciences and Healthcare Group. Rob advises
established businesses, start-ups, research organisations and investors on
the commercialisation of novel technologies and in the IP related aspects
of major projects. Rob is a longstanding member of AusBiotech and sits
on its intellectual property expert panel.

AusBiotech provides this evidence in addition to its submission to
the Commission on the draft report after also making a submission to the
issues paper in November 2015. AusBiotech is a network of over 3000
members in the life sciences area seeking to promote the sustainability and
growth of the Australian biotechnology sector. The core of AusBiotech's
membership is Australian biotech and medical technology companies
working to commercialise biomedical research, which has usually been
publically funded in universities and medical research institutes.

The industry consists of about 400 therapeutics companies at this
time. In Australia, with few exceptions, these companies are young, small
and pre-revenue competing globally for investment dollars which will
most likely run into the hundreds of millions of dollars before regulatory
approval is achieved, let alone PBS listing. As in many first world
countries, in Australia pharmaceutical development is a public/private
compact. Typically the research should it show promise as a therapeutic
enters a translation process that relies on the attraction of private money.
Given no Australian Government has ever brought a product to market
public/private compact is activated. The task ahead is to attract hundreds
of millions of dollars required over the 10-plus years of the clinical trials
and development that it takes to make a therapeutic.

Intellectual property protection obviously is a fundamental source of
that value that is used by these companies to attract the investment it takes
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to bring these treatments, cures, tests and devices to the patient. It's also
important to note that AusBiotech's membership also consists of members
across the entire bio technology development ecosystem, including
multinational pharmaceutical companies. These companies play a
valuable role in the ecosystem in Australia in two key ways; by providing
expertise and investing resources in local companies and in local
technologies via licensing and partnering arrangements; and by investing
in local clinical trials which bolster Australia's clinical trial capability and
community and gives Australian patients early access to medicines in
development, as well as local jobs.

AusBiotech believes the findings of the Commission in regard to the
pharmaceutical patents is at odds with public policy in three key areas;
the recent commitment to the $20 billion medical research future fund; the
national innovation in science agenda; and the recognition of medical
technologies and pharmaceuticals as one of Australia's areas of strength
for its future. Therefore the Australian Pharmaceutical Industry has an
important role in the transition of the Australian economy as the mining
boom fades as we seek to translate our world class research into real value
in the form of therapeutics.

Ensuring that Australia has a globally competitive and harmonised
IP system that enables development of new biotechnologies is key to
Australia's future. Notably there is a vibe throughout the pharmaceutical
chapter of the draft report that is negative towards pharmaceutical
developers, which we find disappointing. It is also disappointing that
many of these recommendations revisit issues that have already been
given detailed consideration. Many of these were raised in the period
leading up to the implementation of the Raising the Bar Act in 2013. The
Act raised the quality of granted patents to more closely align Australian
patentability standards with international standards.

It's not clear why the new provisions have not been given time to
settle and their impact properly assessed before further changes are
considered or recommended. This is especially pertinent in regard to the
Commission's recommendation to amend the definition of an inventive
step. AusBiotech believes the recommendation that the innovation patent
system should be abolished is premature and instead proposes serious
consideration be given to improving the system. AusBiotech urges that
the patent extension period not be decreased. Extensions to patent life for
health technologies like pharmaceuticals are important because the
regulatory and reimbursement processes consume many years of patent
life. And the period or possible period of that patent influences decisions
of and value to investors.
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Australia is not an IP island and global harmonisation is not only
important but also a sensible approach. The industry in Australia suffers
from market failure so far as investment is concerned and it means simply
that the usual approach to product development is different in Australia.
The real impact of these recommendations is that they're likely to make it
harder for local biotech companies to develop and deliver new medicines
to patients in Australia and it further challenges the sustainability and
growth of the emerging biotech industry here. In short, these changes
recommended, albeit unintended, could have a negative impact on social
value. Thank you.

MS CHESTER: Thanks, Lorraine, for those opening remarks. One that
resonated with me was public policy, and I think the pharmaceutical
patents is one of the key areas where we're trying to get the balancing act
right from a public policy perspective. The pharmaceutical sector is
probably the archetypal sector in terms of where patents make a lot of
sense. You've got a large number of the pharmaceutical innovations and
inventions do have large upfront sunk costs that do need to be recovered
otherwise we're not going to attract financing for that to occur. But we are
also mindful that we need to balance the interests of generics coming to
market, of cost to government, particularly with the PBS, and also cost to
consumers. So it's that entire melting pot that we're trying to take into
consideration.

On the issue of patents and where the threshold is set, and we are
mindful that there was an increase in Raising the Bar a couple of years ago
and that is being implemented, the analysis that we did in our report
suggested that Australia still has a plethora of very low quality patents,
and we're not yet to receive any evidence to suggest that's not the case.
We're also mindful that our current arrangements particularly around the
inventive step and non-obviousness, is below that set in the EU. So given
the evidence that we have low quality patents, we have a low threshold
still and we're not even up to where the EU is at, what sort of evidence can
you point us to to suggest that we should hold off and wait longer?

MS CHIROIU: Well, Rob actually has got a mass example.

MR McINNES: Do you want me to talk about that?

MS CHIROIU: Yes.

MR McINNES: I might just start by saying that most of my practice is in
helping Australian biotechs to commercialise their innovations and so [

tend to see things from the patentee perspective. I've got a number of
partners who make a living litigating on behalf of generics and so I'm - |
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will start by saying I don't want anything I say to be thought to be a
statement on behalf of or binding any client in the firm, or indeed the firm.
These are my personal impressions.

But when it comes to the patentability threshold and the
pharmaceuticals, I just don't think the system has been given time to work
in the ways that it works after the Raising the Bar reforms, which were
intended to align Australia's patentability threshold more closely with the
rest of the world. And the Commission is focused on the scintilla word in
one judgment that, "A scintilla of inventiveness is enough to create a
patentable invention". But all that means is that wherever the bar is the
invention has to jump over that bar, and whether it clears that bar by a
millimetre or a metre doesn't matter at all. It's not to say that trivial
inventions are fine.

But the specific case I wanted to bring up was a - I think it was
2012, 2013 and went to the High Court in 2015, it's the Rosuvastatin case,
so the drug Crestor, it's an AstraZeneca product, selling 350 million a
year, and there were a number of patents that were litigated and they were
what some would call evergreen and some would call follow-on patents.
And they were, if you like, the typical kind of patents that brought up
when these kinds of discussions come up. It's definitionally impossible of
course to re-patent the same invention.

But one of these patents was for a specific dosing regime for the
drug, one was for a specific new indication, and another one was a
reformulation of the drug with a different chemical salt. The Federal
Court had no trouble knocking those patents on the head. And the High
Court two years later had no trouble affirming that decision. And this was
on the standard pre-Raising the Bar. And now we've raised the bar. So
I'm just - I see that as a case of the system works. So why would we
further raise the bar when the system worked two bar raises ago?

MR COPPEL: One area where the bar is deliberately lower is in relation
to innovation patents, and I noted that you are against the recommendation
that we make a draft recommendation to abolish the innovation patent.
Can you tell us a little bit more about the extent to which the
pharmaceutical industry is using innovation patents?

MS CHIROIU: Sure. Yes, I think that the position is that the
recommendation to remove the system is premature. Effort might be
given to improving the system before it's thrown out completely. That
seems a more sensible approach than determining that it's not useful and
it's not helpful. That we made some recommendations about how we
think that that system could be improved, and I think that there
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are - there's a discussion in the paper about the strategic use of patents and
this would be an area that I think is a - the second tier patent system is
used at time, strategically. I don't think that's necessarily a bad thing. It's
portrayed as a bad thing.

The ability to use a second tier patent system is available in other
countries. It’s not unusual. I guess our position is that we just feel that
there’s one step to go before determining that the system should be
overturned.

MR COPPEL: To what extent does Australia Biotech use the innovation
patent system which was designed, really, to make it more accessible to
small and medium sized enterprises?

MS CHIROIU: I think there’s some evidence that the majority of use is
not in that area. However, there is use in that area and that use is
important to those companies.

MS CHESTER: Are you able to give us some examples from your
membership when you talk about the innovation patent being strategically
used and you see that being a good thing? Are you able to talk through
some examples?

MS CHIROIU: Rob works for the companies that do that.

MR MCcINNES: Unfortunately, where I’ve seen it used hasn’t been in the
life sciences, but if I can talk about it more generally. I mean, sometimes
people are forced into strategies. So in circumstances where a standard
patent application is held up in an opposition process that might take
years, the ability effectively to spin out an innovation patent application,
get it examined more quickly, get it granted in a process where there isn’t
the ability on the infringer to string out an opposition so that it takes years.

Now, you can call that a strategic use. But, to me, it’s a feature, not
a bug. It’s why that system exists. I think that personally — and this isn’t
an AusBiotech position — the innovation patent system is flawed. I think
it was a bit of a sock to the SME sector originally to say, “Hey, we’ll give
you a granted patent so that you can put a nice certificate on your wall, but
then you won’t be able to enforce it unless you go through the
examination process.” I think that’s a little artificial. But I do think
there’s scope for a second tiered patent system like they have in other
countries? I think probably the German utility model system would be
regarded as the international standard.

IP Arrangements 21/06/16 146

© C'wlth of Australia



10

15

20

25

30

35

40

45

So a cheaper patent that doesn’t go for as long and has fewer claims
and is a little bit simpler overall, I think there’s certainly scope for that. I
don’t think the innovation patent system exactly as it is now gets it exactly
right, but I think there is scope for a second tier patent system, particularly
if you’re looking at jacking up the fees on standard patents as a way of
getting people to drop patents they’re not using. Then that’s perhaps
where you might slot in a cheaper alternative.

MS CHESTER: Rob, given the way that you just described the current
innovation patent system — and we’ll come back to how it could be
improved — I guess it was seeking to address an issue from the SME
perspective of the costs of getting a patent and then having a patent that
would then allow them to get financing. So it would be good just to get
your thoughts and experience on, given your comments on the innovation
patent system, whether or not it did serve that sort of bankable objection.

MR McINNES: 1 can talk about this because I act for a number of
venture capital investors and other investors and do due diligence on our
key portfolios. An unexamined innovation patent would be properly
regarded as not worth very much at all by an investor. So that’s really the
aspect of the current system that [ would question, this idea that something
gets granted automatically on application but then you can’t do anything
with it until it’s examined. That’s probably the aspect of a second tiered
patent system that I would look at. I think it hasn’t really proven to be
advantageous and some people dealing with people who’ve got innovation
patents who aren’t well advised are sometimes misled by this idea that
someone’s got a granted innovation patent.

MR COPPEL: So you see the innovation patent more as a stepping stone
towards a standard patent?

MR MCcINNES: Not really. People tend to fail step — well, proper
businesses, as opposed to people who draft them themselves and have a
crack. But proper businesses will typically fail a standard patent
application and spin off innovation patents unless they really are just
looking at — they’re an SME just looking at the Australian market.

MR COPPEL: Because what intrigues me is that a standard patent has
the term of protection of 20 years, innovation patent is eight years and in
the pharma sector with the level of the upfront costs and the period it takes
to bring a new drug to market, people are already saying the standard
patent is too short. Why make use of an innovation patent?

MR McINNES: Biotech includes a multitude. It’s not just human
therapeutics.
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MS CHIROIU: That’s exactly what I was going to say.

MR McINNES: So we would include under our purview diagnostics
devices, even people with health-related aps on their iPhone can be
regarded as the kind of life sciences companies that would come under the
umbrella.

MS CHESTER: That then brings us back to your submission, Lorraine,
which talked about retaining innovation patents but with a raised
innovative step and mandatory examination. So it’s kind of starting to
sound like a standard patent. Where do you see it falling in the spectrum?

MS CHIROIU: I think where it has the most use is not in the patent in
the pharmaceuticals space. So it’s probably the medical technology space
would be — and particularly the digital health space — that this would be
more relevant now. Just worth noting too that the digital health space is a
very fast-growing and emerging area of biotechnology and this area — it is
a more cost-effective option and obviously a shorter process to go
through. It’s of less relevance in regard to the pharmaceutical patents in
this context.

MS CHESTER: In terms of the inventive step itself then, how is it going
to differ from a standard patent? You said raise it.

MS CHIROIU: Yes.

MS CHESTER: But I’'m not sure what we’re raising it to and how far
away that is still from the standard patent.

MS CHIROIU: I’d have to come to you with some technical information
on that.

MS CHESTER: Okay. So one way we then do approach the SME needs
— and when we looked at the evidence base it was more around the issue
of enforcement for SMEs, that there were obstacles and impediments. We
touched on it a little bit earlier, but when we looked at international
experience and the cost of enforcing patents, we looked at the UK for the
Intellectual Property Enterprise Court there. It would be good to get your
sense on is, given your membership is quite diverse, Lorraine, and from
your experience, Rob, whether that could have potential to help address
the SME issues when it comes to innovation inventions with respect to
patents.

MR McINNES: I’m afraid not having been litigated for many years — [

IP Arrangements 21/06/16 148

© C'wlth of Australia



10

15

20

25

30

35

40

45

mean, it appears that the UK system is working, I think, because they
didn’t go too far in train to make it cheap and quick and acknowledge that
it’s still a deliberative process about a very complicated set of issues. But,
yes, all I can say is the folklore seems to be that it’s a workable model.
But I don’t know a lot about it myself.

MS CHESTER: It might be worthwhile then if we come back to
extension of term. That was an issue discussed at last week’s roundtable
as well, Lorraine. You quote in your submission a couple of venture
capitalists that say the length of the patent life is important and if the
patent life is shorter than it should be, it would negatively affect
investment. I guess just trying to get our head around from the experience
of your membership what really is the term of patent life that’s required to

effectively get financing and how does the extension of term fit in with
that?

MS CHIROIU: I think that it’s commonly accepted throughout the
industry that 15 years of effective patent life is reasonable. It’s well-
known that many companies don’t get that, particularly with the PBS
listing process becoming more onerous as time goes by. There’s work
underway to speed the regulatory process, but that’s fairly glacial at this
point in time. Investors work strategically. They look at all the provisions
available in Australia. They decide whether they want to commercialise
here or commercialise elsewhere.

The degree to which we can harmonise with other jurisdictions is
really helpful and anything that’s seen as an impediment in Australia, not
only in the specific detail but more generally in the acceptance of — or the
intellectual property provisions more generally — becomes “folklore” is a
good word. And it spooks investors. They have been — the research into
(indistinct) tax incentive is a good example of something that has grown a
reputation overseas now and is starting to be seen as a really important
incentive to invest in and to commercialise in Australia. That’s taken
many years.

These decisions have long-term flow-on effects and they are part of
the decision-making process as it goes along. How much it would affect
that decision, I think I said to you on Friday I don’t know to what extent it
would impact that decision. I haven’t got any quantification around that.
But investors tell us that the constant reviewing, the constant moving of
the goalposts does influence their decisions.

MR McINNES: Maybe if I can just expand on that briefly. Acting for
the small biotech companies and also acting for those who invest in them,
it’s kind of easy to sit and say, “Well, we’re a small market and the
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Australian companies are going to look at overseas markets and they’re
the ones that matter.” But for companies that fall into that category,
they’re the ones who’ll be straight across to San Francisco or Boston as
soon as they possibly can, the ones that discount the Australian market
because there’s not much in the Australian market for them.

Now, in a nation where we’ve got a government focusing on start-
ups, focusing on home-grown innovation, focusing on keeping the
commercialisation of the innovation in Australia, it just seems odd to be
predicating a policy on we’re a small market, we’re primarily a consumer
of intellectual property, so let’s have a weak system. To my mind, it
sends the wrong signals. If we were designing the intellectual property
system from scratch now in Australia, you could look at say China and
India and contrast the two. China’s approach to intellectual property is we
want home-grown innovation, we’re going to go from being a — as most
developing nations do, including the United States 200 years ago. We’re
going to go from being a thief of intellectual property to a responsible
consumer of intellectual property to a producer of intellectual property
that will want our intellectual property recognised around the world, the
innovations by our companies.

In contrast, the Indian approach currently seems to be — and I get on
the comments sections of the Hindustan Times when they have articles in
IP and I read it played out. The approach seems to be, “Well, we’re going
to be really efficient copyists and we’re just going to make cheap copies
of stuff and that’s going to be our business model.” If you choose that
model, you can’t do both. If you choose to have strong IP protection, then
you can have an originator industry, you can also have a generics industry
as well. If you just want to be the nation that copies stuff and sells it
cheap, you can do that too but that’s all you can do. So we kind of have a
choice here and I think we should be the proudly original innovative
country that helps our home-grown companies to commercialise home-
grown intellectual property rights.

One more tiny point. iPhone. You ask an uninformed person who
makes the iPhone and they’ll say Apple. Of course, the iPhone is made by
Foxconn, it’s not made by Apple. Foxconn, high-tech manufacturer,
fantastic manufacturer, a high-tech product, 3 per cent margins on making
the iPhone. Apple owning the intellectual property in the iPhone, 30 per
cent margins. 1’d rather build an economy favouring those who are going
to make the 30 per cent margins on IP than favouring those who are going
to make the 3 per cent margins on making cheap copies or making to other
people’s intellectual property rights. Sorry, I’ll stop now.

MS CHESTER: And I think we cite in our report how many patents,
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trademarks, design rights cover the iPhone. Your comment about the
choice between a strong or weak IP system, I guess what we’ve been
asked to do is come up with a well-balanced one. When it comes to
extension of term, our draft recommendation there is to leave the
extension of term in place. Indeed, we’re obliged to under some of our
multilateral, bilateral and plurilateral treaties. But to only allow an
extension of term to occur when there’s been an unreasonable delay with
the regulator. It would be good to get your sense of the reasonableness of
that or not and also from your experience in the pharmaceutical space, is
looking for an extension of term just an automatic process, everybody
does it?

MS CHIROIU: To the first one, TGA has been doing a lot of work
around trying to make the process for listing for registration faster. There
is no doubt that we’ve made representations in the past that that still needs
significant improvement. As I mentioned before, there are changes
(indistinct) to recognise data packages in different ways to hasten the
process. But none of those — they’ve been in train for two years now and
are not yet — have been given the green light.

That said, one of the things that — so the TGA works on a complete
cost recovery process. We’ve asked on numerous occasions that an option
be offered for a fast track option because of the cost to an innovator
company of that delay. Many innovator companies would be pleased to
pay for a faster option. I think that goes to how much that impacts the
company. The alternative to that is to allow an extension of patent term so
that income can be made up at a different point in the process.

MR COPPEL: Does this fast track option exist now or is that something
you’re suggesting?

MS CHIROIU: We’ve been suggesting. It’s not available now.
MR COPPEL: The reason that it hasn’t been adopted?

MS CHIROIU: The review has recommended to the health minister, the
health minister has accepted the recommendations of the review and we’re
waiting for detail on how that will look. But it was a position where there
would be some faster track options available, not necessarily the fast track
option that we were advocating.

MS CHESTER: Would our draft recommendation then in terms of
linking extension of term to unreasonable delays by the regulator then be
helpful in terms of maintaining that sort of healthy pressure on the
regulator to make those decisions in a timely way at less cost to the patent
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holders?
MS CHIROIU: Sorry, could you ask the question again?

MS CHESTER: If our draft recommendation is to link extension of term
to unreasonable delays by the regulator, would that then not be helpful,
given the issues you’ve raised about the time delays with the regulator? It
would put a healthy discipline and a pressure on them.

MS CHIROIU: I think they’re separate issues. If there is a delay for
whatever reason it seems reasonable that a company should be able to
make a claim to extend their patent. I think whether there’s pressure or
not on the TGA to make that decision more quickly is a separate issue.

MS CHESTER: 1 guess I'm looking at it from whole-of-government
perspective that extension of time we know to cost the Australian taxpayer
and, indeed, consumers a quarter of a million dollars annually. So that
would put healthy discipline and pressure within the government sector
for the regulator to be much more time-effective from the perspective of
the patent holder and also for the government fiscal perspective.

MS CHIROIU: I’'m not sure how to respond to that. I don’t think it’s
applied pressure in the past. I’'m not sure of why it would in the future.

MR COPPEL: Just one last question relating to data protection, which is
an area of the report that we’ve essentially said leave it as it is. In your
submission you’ve suggested that there can be costs associated with the
data protection system as it stands today and that can have an effect on
investment from the pharma sector. Do you have any examples that you
can give to us where data protection has acted as a break on research and
development on a particular molecule or something more tangible than
making a claim that it has or is having an effect?

MS CHIROIU: For small biotech companies, they’re not yet in a
position of this being applicable. It’s a virtuous argument in the sense that
it impacts — it’s likely to impact in the future.

MR MCcINNES: [I’ve certainly seen investors go through the shorthand
analysis of okay, the patent position on this biological might be a little
questionable, it might be possible for analogues to be made that don’t fall
within the patent claims. But we’ve got 12 years in the US, tick, off we
go. We’ve actually got a viable product. But without them sitting at that
table going or saying we’ve got 12 years data protection in the US, tick,
the investment would not have gone ahead. I just think there’s an
argument for an international (indistinct).
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MS CHIROIU: Agreed. We’re working in a global markets that what
Australian companies are producing now is being assessed — or
developing now — is being assessed on the basis of the protection that it
can likely claim once it’s in market. Investors will make their decisions
based on that and they’ll make decisions about which market they
commercialise in, according to what the provision is here and what it is in
the US; and the US looks like a better option in that regard at this point in
time by far.

MR COPPEL: So you’re saying that the harmonisation should be
harmonising towards the most stringent in terms of — or the most generous
in terms of data protection. Because there’s a whole range — I mean,
Australia is at one point and the US is an example at the other. How do
you make the assessment as to the US being the preferred level of data
protection?

MS CHIROIU: I think we’re the lowest, apart from one other country in
the world. So we’ve argued for eight years, which would be around the
average of most countries. Every country has a slightly different rating.

MR McINNES: [ think it was TPP benchmark.
MS CHIROIU: Yes, it was; quite right.

MR COPPEL: I thought we were consistent with the TPP, but that’s
probably another issue.

MS CHESTER: I’'m conscious of time and we have a few other folk that
we need to hear from today. But, Lorraine and Rob, thanks very much for
joining us. I’d like to ask our next participant, lan David, to join us up the
table. Good morning, Ian. Thanks for joining us this morning and thank
you for both your initial submission and your submission following our
draft report. If you could just state your name and the organisation that
you’re representing for the purpose of our transcript recording and then if
you’d like to share with us some opening remarks. But, given time, if you
could limit those to five minutes, that would be much appreciated.

MR DAVID: My name is lan David. I’'m speaking on behalf of the
Australian Writers Guild and the Australian Writers Guild Authorship
Collecting Society. I’'m 63 years old and I have spent all of my adult life,
apart from a couple of years, in New Guinea as a missionary working as a
writer. I see the introduction of the recommendations that are provided in
the draft report as having a disastrous effect upon creators, particularly
performance writers. The Writers Guild and the Writers Guild Authorship
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Collecting Society represents over 2600 writers of stage, radio, film and
television, including the vast majority of writers who work professionally
at a level which is, I think, largely misunderstood by those outside the
industry.

I am very disappointed at the framing of the Commission’s draft
paper which constitutes an attack on the livelihoods of Australian creators
without much of an understanding of the process of creation and the
creative industries. Intellectual property and particularly copyright creates
essential incentives for authors to foster their creativity, particularly
screenwriters, and the majority of whom are self-employed individuals
who contribute significantly to the Australian screen industry.

I might just say here that creators, particularly writers, create
copyright right at the beginning of the chain. Behind us there is a void.
We start the business of filmmaking and theatre and stage and we’re
usually there at the end, if a little tired. Copyright in literary and dramatic
works allows for fair remuneration and gives performance writers an
entitlement to an ongoing income stream similar to superannuation.

Many years ago [ wrote a piece for television called “Joe Jury”
which I got paid the princely sum of $21,000 for. That was a year’s work
and I continued up until about three years ago to receive an annual cheque
because it was used in the Police Academy Law Schools. That money
stopped when Joe Jury was uploaded to YouTube. There was no longer
any requirement for people to pay me a lending right or a fee through the
ABC.

Copyright is also important to screenwriters as a form of artistic
control through moral rights. The Commission has suggested a reduction
in the term of copyright to 15 to 20 years from creation. This
demonstrates a depressing lack of understanding of the commercial
realities of film, television and stage production. The impact that such a
recommendation would have on these creators would be, if even possible,
would be devastating. For performance writers whose works may not be
initially commercialised for a decade or so, which is usual in our industry,
the average time for development of a project is seven years. Such a
reduction in copyright duration would have devastating effects.

Many classic movie scripts from the flowering Australian-grown
cinema in the 70s would now be unprotected by copyright should that
provision go through. I simply don’t agree with the proposition that “the
average commercial life of film is between 3.3 and six years” and that “the
literary works provide returns 1.4 to five years on average”. This
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assessment in the report is basically simplistic and misleading. And I can
expand on that later.

Frankly, the introduction in terms of fair use, fair use provides no
clear benefits to Australian creators or consumers and the current fair
dealing provisions in Australian copyright law are sufficient to balance the
interests of creators and users. Personally and on behalf of the Australian
Writers Guild, I respectfully urge the Commission to reconsider the
critical importance of copyright for creators, including screenwriters. [
urge the Commission to re-evaluate its recommendations for the reduction
in the term of copyright for 15 to 25 years and the introduction of US-
style fair use. Australian performance writers rely on copyright in their
literary and dramatic works for fair remuneration without which there
would be no incentive to create those screenplays and theatre pieces that
underpin the viewing of the millions of Australians every day in terms of
storytelling. Thank you.

MS CHESTER: Thanks very much for your opening remarks, lan. I
thought it might be helpful — you may not have been here a little bit earlier
this morning — just to make a point of clarification. I do enjoy a good
piece of fiction. But there’s been some media reporting around our report
that could be suggested to be works of fiction as well. There’s nowhere in
our report do we recommend a change to the term of copyright for
Australia. There’s a finding that some people have misinterpreted as a
recommendation where we say if you look at the evidence base and the
statistics and wanted to come up with an optimal term of copyright, it
would be 15 to 25 years. But we note that we’re bound by our current
international treaty obligations such that moving away from the current
term of copyright is not possible.

You did mention though in your opening remarks that you thought
some of the statistics and analysis and academic works that we cite were
flawed in the average terms of commercial life that we identified. Can
you point us to some evidence that we would be able to draw upon in our
final report around commercial life for copyright works?

MR DAVID: Sure. If you look at the entire production there is a high
failure rate, about 90 per cent of films that are made — doesn’t obviously
work for television because there’s an audience already there. So
investors and funding bodies and all of the collaborative team that work
on them appreciate that there’s a nine in 10 chance of failing; in other
words, not getting your money back. To try and get a statistic and say,
“Well, it’s only got to last three to six years,” ignores the fact that what
people are trying to do is create something that has a much longer life.
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You cannot judge, I think, the mean success in the film industry.
That applies for Hollywood and applies for Bollywood. It applies just
about everywhere around the world. So in the few examples one has
where a film production takes off and becomes successful it has a very,
very long life and may go into decades. If you cut that short, essentially
what you’re doing is taking away the rewards of success.

MS CHESTER: I’m not quite sure then how that changes the term of
commercial life based on the statistics and evidence. You’re talking about
the probability of success or failure. That doesn’t change the commercial
term.

MR DAVID: What I’m saying is that you can’t judge the return on a film
as being on its average three to six because films that one makes one’s
living out of, one hopes that they go on for many, many years and have an
audience for many decades.

MS CHESTER: Your initial submission also provided us with some
suggestions around that there needed to perhaps be more transparency of
existing statutory licensing schemes.

MR DAVID: Yes.

MS CHESTER: And you suggested reviewing the collecting society
code of conduct. In our report governance is quite important in two
respects. Governance in terms of getting the right settings for policy
settings of intellectual property within our government but also the
governance arrangements around collection agencies, given that some of
them really have a sort of statutory monopoly arrangement. It would be
good if you could elaborate on some of the concerns that you have and
what you had in mind for such a review.

MR DAVID: I think what we’re looking at here is transparency. In the
case of Screenrights, when it was set up it had a division of return so that
70 per cent of the money that was collected would go to producers and
about 25 per cent would go to screenwriters, the other five to composers.
What’s happened in the last 20 or so years is that there’s been a form of
bracket (indistinct) in a sense where writers have become increasingly
more marginalised and they have to fight harder to get their share of every
dollar, such now that it is a requirement by Screenrights that the writer has
to actually formally apply for funds and provide all sorts of documentation
when 20 or so years ago you didn’t.

Now, that would indicate that producers and investors perhaps have
got a larger claim. The problem is that in trying to investigate that it is
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almost impossible since one is not given access to the data. I think a
review is actually high overdue because in a sense one is unable to find
out what is happening to the money but, more importantly, what the
policy is.

MS CHESTER: The current collecting society code doesn’t give you
adequate comfort in terms of the transparency and accountability of these
collection agencies in terms of what information you would need to assess
whether the moneys being collected are then appropriated as they should
be?

MR DAVID: No, and in fact the way the Screenrights operates is that
basically it’s an autonomous organisation which does not allow for any
sort of investigation at all. So one is always operating in the dark.

MS CHESTER: Part of our Terms of Reference asked us to also look at
international jurisdictions and best practice. Indeed, we had some very
helpful feedback from Europe and, in particular, from the UK from the
music recording industry, about the EU Directive on collective
management organisations 2014. I’m happy to steer you in the direction
on it, but it would be helpful — and I’m not expecting you to be aware of it
today — to get some feedback from you as to whether or not that sort of
code of conduct policy that the EU has applied to collection agencies in
Europe would give you the sort of comfort that you’re looking for and
would address those issues and concerns, given that our inquiry provides
an opportunity for us to address these governance issues.

MR DAVID: Yes, the guild is aware of that and I think that’s where we
would like to go.

MS CHESTER: So the guild has had an opportunity to have a look at
that directive. Would implementing that as a code of conduct in Australia,
would that address the issues that you have at the moment?

MR DAVID: Largely I believe it would, yes.

MS CHESTER: Thank you. Returning then to your sort of comments
around fair use versus fair dealing — and I don’t think we’re the first folk
to recommend Australia move from fair dealing to fair use. Indeed,
there’s been a number of reviews that have done so. It would be good to
get your sense in a tangible way of what activities today would be
remunerated under fair dealing that wouldn’t be remunerated under fair
use.

MR DAVID: Most of the content. The issue about fair dealing is as an
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American concept it works for large companies. It doesn’t actually work
here. We’ve got fair dealing here in terms of critical analysis and
education purposes. But, as I tried to point out earlier, if you look at a
piece of work that I had written which was available to the public and I
got some small remuneration, under the fair use, according to YouTube,
they can upload nine minutes of that particular piece in 12 segments and
literally deny me having a small amount of remuneration for that. That
comes under fair use and it becomes in a sense an opportunity for them to
stretch the envelope, which is what’s happened, I think, with just about
every filmmaker finds sooner or later unless they’re aware of it.
Somebody has rather generously uploaded it to YouTube for everyone
else’s benefit except for the creator.

MR COPPEL: s this uploaded on a US server to be considered under
fair use or is it uploaded here, in which case it would be something which
would be challengeable? But then the issue becomes one of access to - - -

MR DAVID: It is challengeable if you’re aware of it. The situation is
that the culture in America is such that to provide the users with access to
material — because they can because the digital age allows them to
copying very easily and transfer material. What that does is it denies the
copyright creator access to a revenue stream which has always been taken
as part of the industry. This is not sort of patent business where you
create a new mousetrap, this is the creation of ideas and a cultural
narrative. If that’s taken away from you and uploaded to YouTube for
anyone who wants to have a look at it can have a look at it and bypasses
you completely, you’re going to be denied an income.

MR COPPEL: I guess the question is, is it fair use? I mean, fair use has
to pass tests based on fairness factors and also often illustrative uses that
can guide whether a decision to use or not is one which is consistent with
fair use. The example you’re giving suggests that it is something that
goes beyond — which isn’t fair use. The issue then is — I mean, in that
example what course of — what can you take to seek redress and is it one
where simply the costs of seeking redress are not worth the effort because
it’s such an expensive process or is it something else? We’ve heard many
people in talking about the introduction of fair use saying that it will lead
to a greater level of litigation. The numbers are not extremely high, the
ones that we’ve heard. But you’re suggesting that the use of copyrighted
material which is contravening fair use could be quite substantial. I’'m just
trying to understand how you would reconcile those two pieces of
evidence.

MR DAVID: Well, I’ve been a writer for 40 years and me taking on
Google is impossible and when I talked to the ABC about how they
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allowed such a thing to happen they say the same thing. So if the ABC is
incapable of taking on and doing something about that, perhaps they lack
— they’re not inclined to do that. But I think the answer is that enshrined
in law must be the principle that there is fair remuneration for the owners
of copyright. If that’s not the case, then you’re literally swinging in the
wind. There has to be some sense where the provider has a responsibility
to make sure that the system works. At the moment it’s not.

These huge corporations operate very clearly on a principle that they
don’t pay for copyright. They use phrases like “fair use” but, essentially,
they purloin it, they put it out to the public and they get the benefit
because they often sell advertising to keep their business model going.
Once again, the creators, those who were right at the beginning who
actually made the content viable, entertaining and worth watching, they
miss out.

MS CHESTER: I think, lan, the issue that we’re kind of struggling with
is a lot of people see infringement and associate it with fair use, whereas
it’s just straightforward infringement of copyright. What we’re trying to
get a better understanding of is in moving from fair dealing to fair use —
and if we were to take example of the ALRC’s recommendation of fair
use, which was really taking fair dealing and trying to put it into a
principles-based system so it can adapt to technology over time — we’re
trying to identify what today would be remunerated under fair dealing that
would then not be remunerated under fair use. We’re sort of struggling to
get an evidence base around that. So the example that I think you’ve
given us today is an infringement, but I think what we’re trying to get an
evidence base on, because we know infringement is occurring, is what’s
the difference between fair dealing and fair use in terms of what will no
longer be remunerated going forward? That’s where we’re struggling to
get an evidence base.

MR DAVID: It is an honourable thing. I mean, it’s very difficult to
grapple with. But I think if the concept is there is that the creator, the
copyright creator, must be fairly remunerated as a consequence right at the
beginning of the whole process. Then they could work — then those who
are responsible for it can work out systems. At the moment they take
advantage of the fact that they can in fact do these things and get away
with them. They are too big and they’re too rich in order to take to court.
I think the very idea that creators deserve to be remunerated fairly, whilst
providing fair use to academics and critics and people who are studying
those works, of course that principle has got to be there.

But I can’t see why there shouldn’t be that balance there because at
the moment — the amount of my income, which is between 12 and 15 per
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cent from residuals and royalties, is diminishing by the year. That means I
get less than I did 10 years ago or 15 or 20 years ago because of the
technological changes. So why is that the case? Is it because my right to
make a living has diminished or is it because I have been literally cut out
of the system?

MS CHESTER: That raises the issue of enforcement and in our report
we look at whether or not — holistically across the intellectual property
arrangements. It’s one thing to have a right. If you can’t enforce it, then
the right is less valuable. We focused in our report based on evidence that
we got about trying to get down the cost of enforcement as it relates to
patents. With respect to copyright, we didn’t get a lot of an evidence base
given that there is the Australian Copyright Tribunal which is meant to be
sort of a more streamlined and lower cost in enforcement option. Is that
something that the members of your guild avail themselves to? Is there
anything that you can give us there in terms of from their experience of
enforcing their rights within Australia?

MR DAVID: I can’t help you very much there. I think a lot of writers
have problems working out the complexities of the law. It changes often
and also, I think in a sense they feel as though they are constantly victims
to it. We’re always behind the eight ball. And I mean that in a sense that
when you’re going into negotiations understanding copyright is probably
at the other end of the spectrum in terms of the negotiation.

MS CHESTER: We don’t have any other questions for you today, Ian.
Thanks very much for joining us this morning. I’d like to ask our next
participant, Jeremy Dobbin, to join us. Hang on a minute. Jeremy, I'm
very sorry to do this to you, but there’s caffeine between you and
appearing. But we are running over. We should let people stretch their
legs, take a break. But if we could reconvene in 10 minutes at 10 to 11
and then we’ll hear from Jeremy then. Thank you.

ADJOURNED [10.44 am]

RESUMED [10.59 am]

MS CHESTER: Folks, we might get back underway again. Jeremy,
thanks for coming straight up to the table. Folks, we might try to get
underway. Jeremy, thanks very much for joining us and thank you very
much for your involvement through both an initial submission, a
post-draft report submission, and some meetings that we’ve had. If you
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could just, sort of, state your name and the organisation that you represent
for the purpose of our transcript recordings and then please feel free to
make some opening remarks.

MR DOBBIN: Okay. My name is Jeremy Dobbin and I’m here in my
capacity as president of the Institute of Patent and Trade Mark Attorneys
of Australia, known as IPTA. Thank you for the opportunity to speak at
the hearing. I’ll be as brief as I can. I understand that most of the
audience are writers and probably aren’t much interested in patents, but
anyway. [’ll carry on anyway.

So IPTA is a voluntary organisation and we represent registered
patent attorneys, trademark attorneys. More than 90 per cent of practising
patent attorneys who are in active practice in Australia are members of our
institute. We include in our membership attorneys who work in private
practise and industry, in universities, in research institutes, and also
practise as barristers. We represent a wide range of clients including large
local and foreign corporations, small, medium sized enterprises,
universities, research institutes, as well as individual inventors. We act
both for patentees, people who own patents, and also for people who are
trying to validate patents or fear they infringe patents. We act, on the one
hand for, sort of, what we call “big pharma”, large pharmaceutical
companies, and we also act for the other side of the coin, if you like, the
generics companies.

I’ve been allowed five minutes, of which I seem to have used one
already. So I couldn't summarise our submission in that time, so I’'m
going to focus on four specific issues which, I think, are important and
two of them are big picture fundamental issues to understand the patent
system.

The first thing about a patent system is it’s about disclosure. When a
new client comes to see me who’s invented something, but has no
experience in the modern patent system, I explain the patent system to
them as being a contract, if you like, or a deal made between the state and
the inventor. The deal is the inventor discloses to the general public their
invention in sufficient detail for someone to actually implement it and put
it into effect, providing they have the sufficient skills to do so. In return,
the state grants a monopoly to the inventor if the invention meets certain
requirements including that it’s novel and involves an inventive or
innovative step. If it doesn’t meet the requirements, it’s not granted.

The idea of the modern patent system is to encourage disclosure and
to add to the library, if you like, or the library of human knowledge. It’s
critical to have a proper understanding of why the patent system exists.
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It’s what encourages inventors to disclose innovations that might
otherwise — they might otherwise keep secret.

Many processes can be kept secret. Even when a product is actually
on the market that you can actually buy, I know from experience
particularly when a product has used software or custom chips, it’s
actually really, really hard to actually work out what a product is actually
doing without a technical specification. So the first point I make is
disclosure is key to understanding the patent system and that’s one of the
building blocks of the entire system.

There’s also a sort of thread, if you like, in the report that Australia
grants lots of low quality or low value patents. So the second issue I’d
like to address is that many inventions are incremental in nature and
there’s something of the flavour in the report that while you can — you
might be able to get a patent for a ground-breaking invention, patents for
incremental inventions are generally undesirable.

This ignores the fact that most inventions are, in fact, incremental or
gradual improvements of existing products which sometimes do not seem
significant and sometimes they are but which, taken over time, can make a
major change to the original invention, the original product. This happens
in the pharmaceutical industry, for example, where you might originally
come up with a block buster drug and then you can improve the
performance of that drug by changing the formulation, changing the
dosage regime, using it in conjunction with an existing drug. Each of
those changes made produce incremental improvements, but over time
those many incremental improvements add up to significantly improve
patient outcomes over a period of time when you add them all up together.

So outside of the pharma field you’ve got things like the light bulb,
which was originally invented by Thomas Edison. That was clearly a
ground-breaking invention. Interestingly enough, he didn’t actually
produce the original commercial version of the light bulb. That was
produced by someone else. He evacuated the bulb, used a higher
resistance filament and used a durable incandescent material to actually
make it work. I haven’t got a sample of his original product, but that’s a
sort of drawing of it. Now somewhere in my bag of tricks, I’ve got a
modern incandescent light bulb there. Now, they don’t look anything
alike and the reason is because there’s hundreds of some significant, some
tiny, improvements that arose from this original idea to this.

In terms of the way it’s evacuated, the fact you might inject halogen
in that to increase efficiency, increased efficiency, the filament, new
materials, new manufacturing techniques. Edison’s original lightbulb

IP Arrangements 21/06/16 162

© C'wlth of Australia



10

15

20

25

30

35

40

45

used DC. He was only persuaded, I think, to use AC by Nikola Tesla but
that was a superior way of supplying electricity over long distances. So
you’ve got the original invention and then you’ve got another product here
which is probably the accumulation of thousands of little inventions that
together over a hundred years of moving this to this.

Then, of course, you get the EU effect and then you get this, which is
the compact fluorescent light bulb because the EU decided that
incandescent light bulbs were too energy inefficient and the energy
efficiency light bulbs had to be changed. So people originally had the idea
of changing all those fluorescent light bulbs up there into a compact one
that you can plug into your little light socket.

Of course, the challenges, considerable challenges in taking six feet
long linear light bulb, incandescent light bulk and turning it into this. All
the developments along the way would’ve given rise to inventions and to
patents which resulted in something changing from that elongated, sort of,
six feet long light bulb to a compact fluorescent light bulb that you can
plug into your light socket, but which still gives off that horrible green
light that you get with compact fluorescent bulb.

Then, of course, you’ve now got the LEDs which are much popular
and they’re - when I went to school, an LED was a little glowing red thing
and these now produce a beautiful white light and part of that is a result of
an invention by a Japanese gentleman who invented the blue LED, and
that was critical to enabling ultimately the production of these LED-based
bulbs that you can just screw into your normal light socket. These are
more expensive, obviously, than fluorescent light bulbs at the moment.
But as manufacturing efficiency increases, the price virtually comes down.
So just because innovation is incremental, it doesn’t mean that it’s low
quality or low value.

There’s a couple of minor criticisms of the report. The first thing is
that the report treats business methods and software patents as the same
thing, okay. They’re not. Business methods are not patentable, and that’s
been established by RPL data and they’re not patentable whether they’re
implemented by software or in any other way.

Software patents that relate to technical tasks are, and should be,
made patentable. In many cases a technical task, whether it’s
implemented by software or circuits or custom chip, is a choice that’s
based on expediency and cost. Patents shouldn’t be denied just because
an invention is implemented by software when it could be implemented by
some other — by asserting, for example, a custom-based IC chip.
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Finally, I’d like to turn to innovation patents. These seem to be
treated very harshly in the court. The innovation patent system seems to
be performing its function, which is encouraging innovation by Australian
SMEs. The majority, which is 66 per cent of the applicants for innovation
patents in Australia are Australia. This contrasts with a standard patent
system where 89 per cent of the applicants are overseas based. That sort
of imbalance doesn’t happen in countries like the USA, Europe, for
example, where you tend to find that it’s more 50/50. Patents filed in
America, 50 per cent of them are the US companies and 50 per cent
overseas.

I note that there don’t seem to be many submissions made which are
against the innovation patent system. So it doesn’t seem to be that there
are — the community’s particularly concerned about the innovation patent
system. The case against the innovation patent system seems to be based
on what I describe as a somewhat discredited report by IP Australia,
which was produced by IP Australia the administrator of the patent system
anyway and hardly disinterested.

There also seems to be a view in the report, I think, that when it
comes to IP, Australia should be doing the minimum it can get away with
because the innovation patent system isn’t a requirement of TRIPS or any
of the other agreements, that we’re a party to that we can just get rid of it
and that would be fine.

There’s one other important aspect which relates to the innovation
patent and the important function it performs and that is to allow an
Australian inventor or patentee to actually enforce their patent in a timely
fashion. Australia has what’s called a pre-grant opposition system which
means that however quickly you can put your patent application through
to the grant stage, it’s possible for a third party to oppose the grant of your
patent and that prevents your patent from granting, and prevents you from
forcing your patent against a potential infringer. The opposition process
can take anything from 18 months onwards. Even at the end of the
opposition process there’s an appeal process. So using the opposition and
the appeal through Federal Court, it’s possible to delay the grant of a
patent by three or four years or more.

During that time, if you’re the patentee, the first thing is maybe the
person who’s opposed your patent maybe getting the market in Australia
and destroying the market for you or competing against you and
destroying the value of that patent for you. I think, that’s probably more
than my five minutes, so I’ll shut up now and answer some questions.

MS CHESTER: Okay. Thanks very much, Jeremy.
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MR DOBBIN: That’s okay.

MS CHESTER: [ think you’ve demonstrated today that the Productivity
Commission needs to become a bit more technologically adaptive having
only an audio transcript we don’t get the — anyone not in the room today
won’t get the benefit of your show and tell of how wonderful the world of
patents can be when it comes to light bulb advances. Before we get into
the issue of patents, which is your area of expertise, your submission and
your commentary do touch on the issue of governance as it relates to
policy making for intellectual property, and that was an issue that we did
spend some time addressing in our draft report. We know from history,
particularly around competition policy, that one of the most enduring
changes a government can actually make is around getting the policy
making settings right going forward.

So it would be appreciated if you could just elaborate on your views
there. We raised three issues in our report, the first being that we have
disparate responsibility for intellectual property arrangements across
government departments at the moment, whether or not we should be
looking to consolidate like they have in the UK and other international
jurisdictions?

Secondly, what government agency then should be the policy adviser
on intellectual property arrangements given we note that it is a very
difficult balancing act across the interests of rights, holders and inventors
and creators - I’'m going to use the term “creators” a bit more today, |
think people prefer that the rights holders — with users and follow
innovators and government and all the rest of it? So who in government
department land would bring that broader perspective?

Thirdly, the issue of the role of the rights administrator being IP
Australia in policy development and policy advice. So to the extent that
you feel comfortable, it’d be great if you could elaborate on that.

MR DOBBIN: Okay. IfI answer question 2 first, if you like? We’re
comfortable with the patent system being looked after by the Department
of Industry and Science, where it is at the moment. I’m not sure that’s
actually the correct name, but wherever it is at the moment, I think, is the
correct government department for it to be in because it’s concerned with
industry, innovation, science. We strongly feel that that’s the appropriate
government department for patents to be in, in particular, and trademarks
also, and also registered science.
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Whether it’s appropriate to have, say, things like copyright in the
same — under the control of the same government department, I don’t
know. We’re not experts for copyright. So that will be the answer to
question 1 in the sense that we don’t really know whether copyright and
patents and trademarks and design should be lumped up under the one
government department, whether it’s necessary — because I think the
issues differ really in terms of — the same issues then apply to copyright as
apply to patents and registered designs and trademarks.

MR COPPEL: Are you referring there to the lack of formalities with
respect to copyright or something else?

MR DOBBIN: Well, just it’s a different type of right really in some
ways. Although it’s an intellectual property right, it’s not — there’s a
different type of right in many ways. One’s a more creative, like writing
and theatre and arts, that’s more of a creative right, whereas patents and
trademarks and designs are more of a commercial, industrial right that’s
created more through hard work than artistic flare, if you like.

MS CHESTER: You’re a brave man saying that in this crowd.
MR DOBBIN: There’s a lot of hard work as well in writing.

MS CHESTER: Careful, we might have to arrange a police escort for
you after this, Jeremy.

MR DOBBIN: But anyway, so whether that’s appropriate or not. The
other thing is that, your third question in relation to — it’s probably
inappropriate that IP Australia sets policy and administers it. So, I
suppose, the question for the Productivity Commission is what do you
recommend instead? I mean, we’ve had things like ACIP before. We’ve
also had ad hoc committee that, for example, the Pharmaceutical Patents
Review. In some ways those haven’t been too bad providing you get the
right balance of people on them.

So it’s hard to say. It’s clearly inappropriate for IP Australia to both set
policy and administer it and that has to be some — clearly they’re the
experts, so the government is going to want to listen to I[P Australia and
it’s important that they do and they’re the voice and a good — they’re the
technical experts on the patent system. But there needs to be some sort of
other input as well in addition to IP Australia and whether that’s — I don't
know, whether it’s another — you’ve only (indistinct) so it’s a bit — so
whether you want to set something up similar to that again or?
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MS CHESTER: So I think in our report we articulate a couple of things
that would be ideal, certainly to have a policy champion. We know from
international jurisdictions when intellectual property arrangements are
championed by a particular minister supported by an agency, then you
tend to get better policy outcomes and you draw the analogy with
Australian competition policy law from the early 90s. The other issue we
are, sort of, looking at is what is the experience in terms of the role of IP
Australia versus the Department of Industry in terms of advising
government on policy?

The way that you described it, and just to make sure I understand it,
is that you’d see IP Australia similar to the ACCC or ASIC in terms of
having input to treasury advising the government on those policy issues
but not taking the lead role in providing that advice. Am I rightin - - -

MR DOBBIN: Well, I mean, they’re the experts, aren’t they? I mean, |
think they should have input, but maybe they shouldn’t be the one — they
shouldn’t be the only people having input.

MS CHESTER: Okay, thanks. No, it’s just not too many submissions
commented on the governance arrangements, so just - - -

MR DOBBIN: It’s a hard thing to comment on really and, you know - - -
MR COPPEL: Do you think it matters, for you, a member?

MR DOBBIN: It matters to us in the sense of how it affects IP law. 1
suppose it would be good to have an organisation that had a, sort of,
bigger picture view as to where Australia wants to be on things like IP,
patents and trademarks. Well, my members are more — we’re more
concerned with the day-to-day patent system, the day-to-day operation of
it. But policy obviously affects us.

If you get an innovation patent system it probably won’t affect us
significantly, but it’ll certainly adversely affect our findings, for example.
So that sort of policy decision would make it — would affect us. I mean,
some of the amendments that are made to the law and the changes are
obviously of a technical nature base and don’t really need a sort of big
picture view or a special adviser or special minister in charge, for
example, changing procedural rules like extensions of time and things like
that. But there are the sort of more big-picture items that we do need input
from somebody else but, yes.
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We can go away and think about that if you like - you want some
input and work out what we recommend, if that’s a big issue for you, or a
particular one.

MS CHESTER: It is one that we are trying to get views of participants
in the industry.

MR DOBBIN: Yes, that’s okay.

MS CHESTER: Great. Turning then to the world of patents, you
mentioned in your opening remarks and also in your post-draft report
submission your concerns around changing the threshold for the inventive
step. At the moment we’ve got, by way of not having the EU
arrangements around obviousness, what would be depicted as a lower
threshold in the EU, it would be good to get your sense on what impact it
would have on — what innovations or inventions would not be eligible for
patents if we were to move to what the Productivity Commission is
recommending versus the current threshold.

MR DOBBIN: See, I don’t actually think that we have a lower threshold
than Europe or the US, frankly. We just did the raising the bar in 2013
and it seems to me that a lot of the comments in the report, maybe because
they’re based on — or maybe because some of the submissions or papers
they rely on predate the raising the bar changes.

Our level of inventive step requirements are very similar to those of
Europe and US. They are not particularly different. Whether you adopt,
if you like, the European problem and solution approach or stick to what
we have, I don't think it necessarily makes a huge difference. In fact,
problem and solution - I mean, I know because I used to work in Europe
as an attorney before I came here. Problem and solution, in fact, is quite
an artificial construct anyway and it involves you taking the closest piece
of prior art, which may be something the inventor hasn’t seen and then
saying, “Well, is the invention”, you know, “obvious over that?” And it’s
quite an artificial test.

Often the answers to the test differ, depending on which piece of prior
art you decide to impose as prior art. I would question whether or not —
we’ve just raised the bar recently within the last couple of years. The
level inventive step has definitely gone up and I think it would be unwise
to make any more changes to it until we’ve actually settled in and worked
out where the level inventive step is now. Because the intention, indeed,
of the Raising the Bar Act was to bring our level of inventive step, sort of,
on par with that of Europe and the USA.
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MS CHESTER: So our draft recommendation is just looking to bring us
fully up to the European level. So from, and I don’t want to put you - - -

MR DOBBIN: Well, actually, I don’t quite — I mean, is this the objects
clause or - - -

MS CHESTER: No, this is just test around obviousness.

MR DOBBIN: Just adopt the formal problem and solution approach.
See, I don't think that would be — I think it’s an artificial construct and I
don't think that would be — we’ve got a long history of interpreting
inventive step in the — under Australian law and I don't think — I think it
would create a, sort of, disjunct in the system if you suddenly incorporate
a, sort of, European style problem and solution approach. I don't think it’s
necessary because we’ve got a similar — pretty similar level inventive step
to Europe anyway.

MS CHESTER: You touched on the issue before of your views of our
draft report. We went to some lengths to try to get some measure of the
quality of Australian patents that are being issued today and we had access
to a new data base from IP Australia and we did some proxy measures
around that which did suggest that Australia does have quite a large fat tail
of low quality patents. I know that they’re proxy measures. Are there
other measures or other methodologies that you’re familiar with that
would give us a better measure of the quality of a patent?

MR DOBBIN: Well, the problem with your measurements, presuming
that all (indistinct) patents were under the pre-raising the bar provisions,
because the Act only changed in 2014, so currently we’re working through
— I mean there were some — there were still some patents being examined,
that are being examined under the old legislation pre-raising the bar when
the inventive step was raised. A lot of the patents that you’re measuring
and say are low quality, were probably granted under the previous
provisions.

MS CHESTER: So it’s not an issue with the methodology, it’s just the
timing factor?

MR DOBBIN: I think it’s the timing.
MS CHESTER: Okay.
MR DOBBIN: Yes, really. I mean, I’'m not an economist so I’m not one

to comment on methodology. But, yes, it’s a timing issue just, yes, as |
say. When the raising the bar provisions came in there was an enormous
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backlog of patents which were filed under the previous provisions, which
had to be worked through. So it probably took the patent office about 18
months to actually get through the patents that they were examining under
the old system and to actually get started on the patents being examined
under the new system, and probably, I don't know, examination reports on
those probably only started issuing, sort of, 12 to 6 months ago.

MS CHESTER: Turning then to innovation patents and your
submission, and your post-draft report submission in particular,
recommends no change to the current innovation patent system.

MR DOBBIN: No, we do recommend a change. We definitely
recommend changing it, we just don’t want it to be abolished, that’s all.
We’re happy to suggest changes in terms of raising the level of innovative
step, making examinations compulsory. There’s ACIP recommendations
and we’ve made recommendations. So we’re happy to contemplate
change to the system, we just think it can be improved and we just don’t
want the — it to be abolished and it maybe get thrown out in the bath
water.

MS CHESTER: So if we’re raising the inventive step.
MR DOBBIN: Innovative step.

MS CHESTER: Innovative step, sorry. And we’re making examination
mandatory, what’s the difference then between that and a standard patent?

MR DOBBIN: Well, because you’re raised the inventive step, there’s
obviously scope to have something that’s below there but above the
innovation patent level where it is now. You could also have a system
where you make examination compulsory at renewal rather than on filing.
So you can file it, you can — the first renewal is at the end of two years.
For example, you could say well you file it and if you want to renew it
you have to get it examined, or at least apply for examination, and if you
decide you don’t want examination and you can’t pay the renewal fee and
it lapses.

MS CHESTER: So what are the benefits that the folk that you advise
getting from an innovation patent? What is it that you’d need to, kind of,
keep enshrined within the innovation patent system to accrue those
benefits?

MR DOBBIN: Well, low cost. It’s generally low cost and it — obviously
low cost and a lower level of innovation, but still something worth
protecting. I’ve got quite a lot of clients who use the system and they sell
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products that probably wouldn’t be worth the expense of going to a
standard patent for, but they’ve innovated, they’ve put work into a project.
They don’t want to put it on the market and find someone copying it. For
them, the innovation patent is a, sort of, better option than the registered
design. It gives them some relatively inexpensive short-term protection
for their invention.

MS CHESTER: So you’re saying it’s a substitute for a registered design
as opposed to a standard patent?

MR DOBBIN: Well, it’s a, sort of, halfway house between the registered
design and the patent. I wouldn't say it’s a substitute for one, but it’s a,
sort of, hallway house. I mention this in my initial submission, but the
other important function of the innovation patent is actually the litigation
aspect, which is quite important in Australia because we have the — as |
said we have the pre-grant opposition and — which means that you can
effectively delay — if you want to infringe a patent in Australia you can
delay the grant for many, many years using the opposition system in the
Federal Court of Appeal, which isn’t an option available in many other
countries which basically grant patents and then challenge them
afterwards. But you have a grant of patent, so you — in the States for
example, if your patent is granted, you can sue someone for infringement
and they can challenge it but you can actually take action against them.
You don’t have to wait four or five years for an opposition to complete,
and the Federal Court of Appeal to finish either.

MR COPPEL: One of the arguments for reaching the conclusion in the
draft report to do away with the innovative patent system is that the
purpose of the innovative patent, the intended purpose to support
innovation by SMEs isn’t being met. There are very few innovation
patents compared to standard patents and very few SMEs are actually
relying on the innovation patent system. They may be used for these other
purposes that attach to how they interact with the standard patent. At the
same time, I mean, there is a potential, given the lower threshold
innovation patent could lead to what I call patent pickets which may
perversely have bigger costs for SMEs. Can you give us a sense as to
what SMEs — your SME clients, what advantages they see in the
innovation patent over the standard patent?

MR DOBBIN: Well, yes, as I said, it’s a, sort of, low cost way of getting
— easy to getting patent protection.

MR COPPEL: But is there any reason then why SMEs are taking up
innovation patents in a very limited way?
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MR DOBBIN: I don't know. I mean, obviously, it’s coming — it’s a
highly successful system in some overseas countries like Germany. Quite
a lot of first-world overseas countries have innovation patents. I know
American doesn’t, but they’re quite popular in Europe and they seem to
work very well there. So maybe it just needs improving in Australia to
encourage their use. I mean, one thing that just comes to mind is that
perhaps that up until recently the level of inventive step in Australia for
the patent has been a bit lower and there's many cases - the difference
between innovative - because the level has been lower, SMEs have been
encouraged to go for standard patents rather than innovation patents, but
now with the Raising the Bar Act and the raising of the level in the
inventive step, maybe there's more difference which will encourage more
SMEs to use it.

MR COPPEL: If I'm not mistaken, I think the German utility patent
model has the same inventive step as the standard patent.

MR DOBBIN: You could be right there.

MS CHESTER: Yes. We did hear that. So I guess looking at it from the
SME perspective if that was what the policy objective was, we've

certainly received evidence and submissions and we even heard evidence
this morning that an innovation patent is basically un-financeable, so if
you are an SME who takes that innovation patent, you're not going to get a
venture capitalist or any private financing. It's not a bankable document,
whereas a standard patent i1s. So I guess that then makes us wonder if it's
not a protection which would then give comfort around future potential
commercialisation for financiers, what role is an innovation patent

playing?

MR DOBBIN: Well, not all SMEs are looking for finance. I mean, the
SMEs that I use, that [ work for that use the innovation patent system,
they don't - they're not looking for VC; they are making - they are
innovating their same products very successfully, both in Australia and
expanding to Europe, for example, and they want low cost innovation
patent protection for inventions that probably wouldn't meet the now
raised level of inventive step following the Raising of the Bar. They just
they shouldn't and they are not looking for venture capital. They are very
successful businesses who are making money and the sort of things that
are generally suitable for innovation patents are the sort of products that
get - they tend to be sort of more low-tech things anyway that aren't
necessarily going to attract venture capital. I mean, venture capital tends
to be for a lot more - these days it's sort of for software and IT-related
inventions, I think, rather than more mundane - [ wouldn't say agricultural
but more mechanical-type simple inventions or innovations.
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MS CHESTER: Yes.

MR DOBBIN: So maybe, you know - and people who use innovation are
probably not looking for VC money anyway.

MS CHESTER: While we are in the area of SMEs, we did sort of step
back and look at some of the obstacles and impediments that were peculiar
to SMEs in the patent space and one is enforcement and the cost of
enforcement. So we did look at some other international jurisdictions
which have sought to pursue, sort of, a lower cost stream of enforcement
rights around patents and to IP enterprise. It would be good to get your
views on the relative merits of that model and whether that's something
that would be of advantageous to translate across to the Australian
experience,

MR DOBBIN: I don't think you'd know, but Colin Birss actually came
over here last year and gave a lecture which we actually helped sponsor,
ICG, the Francis Gurry lecture about the Intellectual Property Enterprise
Court and we think it's a great system, because one of the things that
litigants - people who are seeking to litigate patents - don't like is
uncertainty and particularly as to costs and the system that they worked at
were costs and damages are limited, meaning that you can institute
proceedings and you can know what your downside is.

Now, in some cases you can spend a lot more money if you wish,
but that's your choice. You can certainly limit a downside in any litigation
and the courts are on very strict lines in terms of - strict as to what
evidence is allowed to be filed and how long the case is going to go for,
and how long you have. It keeps a lid on costs, so we think it's a great
system.

The other important aspect of it, is that - and when I started working
in the UK, we had something called the Patents County Court, which was
- it was (indistinct) Patents County Court. That was the government's first
attempt to have a specific sort of court for patent matters, a low-cost court
for patent matters, but there were a number of problems with it. One was
that it was a County Court and it wasn't the High Court.

It was (inaudible) at the end of the Piccadilly line. It was run by a
judge who - the High Court judges didn't think was - they didn't have a
great deal of respect for and a lot of the decisions that he made were
overturned. So it wasn't successful. The Intellectual Property Enterprise
Court has been successful because it's part of the High Court and it's run
by - well, it was started by a judge everyone respects and decisions were
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therefore not necessarily always approved, but they were given - they
were - far fewer of them were overturned that the patents going to court.
It was just more credible generally, so - - -

MS CHESTER: We have looked closely at it and Jonathon and I were
fortunate enough to actually meet with the current judge of the IP,

Judge Hacon, to get a better understanding of how it works, and it's not a
sort of separate bricks and mortar, it's just really a dedicated stream with a
judge assigned, which then raised the question for us if we were to sort of
look at replicating something along those lines in Australia, where would
we put it, Federal Court of Circuit Court.

MR DOBBIN: It would have to be the Federal Court. That's our view
anyway, because otherwise it wouldn't get the same - it wouldn't have,
kind of, the same gravitas and that would be - that's a mistake they made
with the Patents County Court.

MS CHESTER: Why not the Federal Circuit Court?

MR DOBBIN: Maybe. I think the Federal Court would be better, but - -

MS CHESTER: I guess that we were looking for somewhere that has a
DNA of a low-cost approach to enforcement.

MR DOBBIN: Yes, but the IPEC is part of the High Court and the

High Court in the UK is not a cheap place to litigate in and yet they've
managed to contain costs, so I think it's choosing the right venue and then
having very strict unbreakable rules as to what - that's why it works. They
have the unbreakable rules as to what you are allowed to - the judge
controls very carefully what the costs are going to be and there's limits on
everything.

MR COPPEL: Yes, they're not a risk, nonetheless, but a decision will be
appealed and in that case the uncertainty as to the costs - - -

MR DOBBIN: There is always that risk, yes, but it's about risk
(inaudible) I suppose. I mean any decision - whoever makes it, whether
it's made in the Federal Court after a three-week hearing and six months of
discovery and two QC that have two senior counsel on one side and two
on the other; that can certainly be appealed.

MR COPPEL: We've just got one question and it relates to an
information request in the draft report on the filing process where we've
sought information on the costs and benefits and possible unintended
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consequences with a two-part filing system, a bit like in the EU, where the
first part is to ask the applicant to explain why the patent invention is not
obvious. I am not sure if you have got any views on that particular aspect
of the draft report.

MR DOBBIN: I must have missed that actually. So are you're asking
when you file a patent application, you've got to explain why it's - - -

MR COPPEL: It's not obvious. Rather than the assessor reaching a
judgment, or the assessor would then draw on that information and other
information to reach its judgment, but whether there's an obligation on the
filer to give their rationale.

MR DOBBIN: You see, it's simple to do in some ways, because - there's
two problems; one is when you file your patent application and you don't
necessarily know what you're going to get judged against. You may have
some idea as to what has gone before. Quite often during the patent
process, prior (indistinct) will turn up which you haven't seen before and
which you have to establish that the new invention is invented over.

So you don't necessarily know what it is you are up against when you
file your patent application in the first place and the second thing is that
most patents will tend in the actual patent document to establish what the
invention is and what the advantages of it are. So it will define what the
patent attorney at the time invention is filed anyway thinks is the
invention and it will also typically outline what the advantage of those -
the advantages of the invention are.

I think if you - I mean you could require the patentee to make some
sort of statement as to what they thought was invented in the first place,
but it's a sort of an interesting process and it would almost - there would
be a number - they'd examine it, it would come back and they might say,
"Well, I disagree", a bit of this, that and the other and the patent attorney
might argue this, and you're really just changing the start position and the
same process is going to go on behind that. It would be unique to
Australia if we could go with that.

MR COPPEL: Thank you.
MS CHESTER: Great, Jeremy. Thanks very much.
MR DOBBIN: Thank you for hearing me.

MS CHESTER: I'd like to call up our next participants James Kellow,
Nikki Gemmel and Michael Robotham. We're back to copyright, folks.
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Thanks very much for joining us this morning and for some of the initial
and post-draft report submissions that we received from you. If you could
each just respectably state your name and your organisation or the
individual that you are representing for the purposes of the transcript and
then if you'd each like to make some opening remarks, but I'm conscious
of time. If we can keep them as short as possible, that would be really
appreciated.

MR KELLOW: Sure. I am James Kellow. CEO of HarperCollins
Australia and New Zealand.

MS GEMMEL: I am Nikki Gemmel. I am a freelance writer.

MR ROBOTHAM: I'm Michael Robotham. I'm an international crime
writer and also Chair of the Australian Crime Writers Association.

MS CHESTER: Welcome.
MR KELLOW: Right, I will start.
MS CHESTER: Thank you.

MR KELLOW: Good morning. I'm James Kellow CEO of
HarperCollins Australia and New Zealand. HarperCollins is the
subsidiary of the second-largest consumer publisher in the world and we
are also Australia's oldest publisher. We have been publishing books for
128 years ever since Angus and Robertson's first book in 1888. We
publish the first Australian bestseller in 1895, Banjo Paterson's The Man
From Snowy River and A and R then went on to publish some of the great
names in Australian literature, Henry Lawson, CJ Dennis, May Gibbs,
Norman Lindsay, Dorothy Wall.

All of these authors had one thing in common; Angus and
Robertson's original inspiration. They wanted to publish stories that
would appeal to ordinary Australians, Australian stories that Australian
readers could relate to. A and R that Australian writers should not have to
rely on the publishing houses of New York and London to tell their
stories. — Publisher in London or New York care about and Australian
story? We contend that is still true today and that the Australian book
industry offers enormous social and consumer benefit through the breadth
and diversity of its locally published books which ordinary Australians
can relate to.

Today HarperCollins AU turns over approximately $67 million. Roughly
45 per cent of our revenue comes from our local publishing list on which
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we publish 150 new titles annually. This is consistent with the Australian
market which is made up of 45 per cent local publishing and 55 per cent
international publishing.

We invest six and a half million dollars a year in author advances of
which roughly 80 per cent is for local authors. In addition we invest
approximately $2 million in the marketing and promotion of local authors.
In the last five years, HarperCollins has consistently invested more in
local author advances than it has reported in company profits and I'm not
looking to celebrate our modest success so much as to make clear the
marginal nature of Australian publishing in the current climate.

We are deeply concerned that the Productivity Commission's latest
report which finds in favour of reducing the term of copyright and
recommends repealing parallel import rules and the adopting of a US fair
style approach is based on out of date information and has taken a short-
sighted view of the consumer benefits relating to PIRs and the Fair
Dealing.

The Productivity Commission has relied on price data from its latest
report in 2009 which, in itself, was based on data from 2007-2008 to make
these recommendations and we would suggest it seems unhelpful to
evaluate whether an industry is adequately serving consumer interests by
basis one's argument on information that is nearly 10 years out of date. I
note Mr Fifield recently commented, "Copyright protection is an essential
mechanism for ensuring the visibility and success of creative industries by
incentivising and rewarding creators." PIRs are an essential mechanism
within territorial copyright and they ensure an equitable return to
creatives.

Let me give you an example of how. We estimate a book will sell
10,000 copies at $20 in the Australian market. On a 10 per cent royalty,
this means we can advance $20,000 to the author for this work, but if we
were without PIRs, an overseas business imports copies - S000 copies say
to Dymocks, our market is effectively halved. Now we have to write off
half the advance and if we have already printed the 10,000 copies, half the
stock too. The author will also earn less royalties in total, as those
imported will only attract export royalties, generally one-third to
50 per cent less than home royalties.

For the author's next book, we would have to calculate the
opportunity for that author on 5000 copies at $20, and now we can only
advance 10,000 copies. This is how we see the removal of PIRs over time
devaluing Australian copyright, reducing certainty and so investment,
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ultimately leading to the decline of Australian writing and the Australian
publisher.

I would like to stress that ratio was changed in the industry since
2009. Book prices have fallen by 25 per cent. Australian books are now,
as a rule, neither more expensive nor cheaper than overseas additions and
compare well with prices in the UK and the US, according to analysis
conducted by the Australian Publishers Association, using a 12-year
effects rate to remove any fatal (indistinct) during that time.

eBooks, an innovation which an industry is acknowledged for
handling well now accounts for 20 per cent of the market, a figure that has
plateaued in the 18 months. Global online shopping, the Amazon effect,
has well and truly arrived in Australia. It has made availability and
pricing visible and transparent to consumers the world over. This
challenges the assertion of the Productivity Commission that territorial
copyright enables IP rights-holders to engage in geographic price
discrimination.

We would argue that the Amazon effect has led to a material
decrease in the ability of sellers to separate markets on a geographic basis.
For instance, HarperCollins Australia published Game of Thrones by
George R Martin but Penguin Random House publishes the book in the
US. You can imagine the demand for the new book. If we did not make it
available on the same day and date as the American market, we will lose
sales to overseas suppliers. If we do not set a competitive price against
the US edition, we will lose sales to overseas suppliers.

If we do not do the right thing by Australian consumers the Red
Wedding will look like a children's tea party in comparison to the way
readers will eviscerate us, and by the way, the success of Game of
Thrones has allowed us to invest in many, many new Australian writers.

In May 2012, the Australian Publishers Association and the
Australian Booksellers Association negotiated a unique and involuntary
14-day speed-to-market agreement. Increasingly though, major releases
are published on the same day as overseas publications. There has also
been development in new digital print technology that has revolutionised
supply in Australia by allowing much smaller quantities to be produced
cost effectively locally, on-shoring the supply of most books in the
Australian market and reducing waste.

The experience of the New Zealand book industry is a cautionary tale.
PIRs were removed in 1998. A collection of impacts, PIRs, then Amazon,
then eBooks created a tipping point for the local industry, which has left it

IP Arrangements 21/06/16 178

© C'wlth of Australia



10

15

20

25

30

35

40

seriously reduced. Perhaps the removal of PIRs was only the beginning of
a series of challenges which left publishers - which made publishers
question whether they could defend the New Zealand territory. But it
definitely influenced the outcome and it is still worthwhile comparing
trends in New Zealand since that time, as one market has PIRs in place
and the doesn't.

Prices relative to Australia are now more expensive in New Zealand.
Prices are not falling as deeply in Australia and the range of books sold
has decreased by 35 per cent. There may be many influences, but the
Productivity Commission's contention that the removal of PIRs will lead
to price reductions is not proven in the New Zealand example.

The Productivity Commission has suggested that PIRs should go
because they decrease consumer welfare by imposing an Australian tax on
books. The report suggests that prices may decrease by 10 per cent if
PIRs are removed. Nielsen BookScan values the Australian trade market
at $1 billion at point of sale, so by extension, the saving to Australian
consumers might be $100 million.

Whilst we dispute whether the saving would eventuate, we should
also evaluate the benefits that flow to consumers from the successful
industry PIRs has helped sustain and we should consider therefore what
the cost to consumers would be in the transition to an open market. For
instance, what value does the Productivity Commission ascribe to the
wide range and diversity of titles available in Australia for Australian
consumers.

The range of titles decreased by 35 percent in Australia as it has in
New Zealand, what loss and value would the Productivity Commission
ascribe to this reduction in choice for Australian consumers? PIRs help
produce more Australian stories for Australian readers than would
otherwise be the case. What value does the Productivity Commission
ascribe to this consumer benefit?

PIRs help encourage more Australian nonfiction than you would see
without them. What value does the Productivity Commission ascribe to
such a benefit. PIRs also allow educational content to be localised for
Australian schoolchildren. What value does the Productivity Commission
ascribe to this benefit? PIRs help produce books that inform consumers
about cultural expression, national identity, political and social contention.
What value does to Productivity Commission ascribe to such consumer
benefit?
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Australia is the envy of every other English-language market, because
it has the most diverse book-selling industry of them all, with 30 per cent
of the market being made up of independent booksellers. In contrast to
the US, there is less than 15 per cent and in contrast to the UK, where it is
less than 10 per cent, but in truth in Australia, it's probably closer to
50 per cent when you consider that many of the Dymocks and Collins
booksellers are, in fact, owned by independent owner operators working
under a franchise model.

What value does the Productivity Commission ascribe to such
diversity and proliferation of choice for consumers. Also, what consumer
value does the Productivity Commission ascribe to the sale or return
model that allows local booksellers to take risks on local authors and
which would be lost in a market supplied by overseas retailers? Also, what
value does the Productivity Commissioner ascribe to the local marketing
and publicity provided by local publishers which helps create demand and
make bestsellers and which would be absent if booksellers were serviced
by overseas retailers.

Finally, what consumer benefit does the Productivity Commission
ascribe to an efficient, effective and currently functioning market solution
for the selection of writers, as opposed to a bureaucratic subsidy based
solution, subject to political and bureaucratic influence. All up, are these
benefits worth more than the unsubstantiated cost of $100 million? We
are also concerned that the Productivity Commission's recommendation to
adopt a US-style fair use system in Australia will drive investment out of
school and tertiary publishing, as has been evidenced in the Canadian
market and we would ask again what value does the Productivity
Commission ascribe to keep in content an educational text, local and
relevant to Australian schoolchildren.

If Australian educational publishers withdraw from the Australian
market, what will the cost be to future generations who are educated with
British or American texts that do not reflect their lives and experience. In
conclusion, it's our contention that the Productivity Commission through
price alone has taken too singular an approach to the question of how PIRs
and fair dealing influence social welfare and that broader more informed
approach would consider the consumers are not being discriminated
against no price availability and access, but are in fact the beneficiaries of
considerable welfare flowing from effective, competitive consumer-
focused unsubsidised industry that delivers value, choice, diversity and
accessibility. An industry that continues to challenge itself to deliver even
more value, as evidenced by recent trends and we note that the entire
industry, booksellers, publishers, authors, agents and printers is united
against the Productivity Commission's recommendations. We contend
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that the risks to consumers from the implementation of the PC's
recommendations far outweigh any theoretical benefits. It is our assertion
that adoption of the PC's recommendations will send Australia back in
time, reducing investment and innovation, and costing jobs and growth in
one of Australia's most successful creative industries. Thank you.

MS CHESTER: Thanks, James. Nikki and Michael, I am still happy for
you to make some opening remarks, but James has taken up about

12 minutes of 15 minutes and it is a zero sum game, otherwise we're not
going to have time to ask you some questions. So I know you prepared
some words, but if you could try to just draw on what you want to say that
1s your own story that is not repeating what James has already - - -

MS GEMMEL: Can I speak fast?
MS CHESTER: I'm more than happy with that.

MS GEMMEL: All right. Thank you so much to the Commission for
allowing me to speak. I understand that the Commission is not looking
into the consumer benefits or otherwise of the current importation rules, or
a future open market. Why not? Consumer benefits go to the heart of this
issue. The long term effect is that these proposals disadvantage
consumers as well as writers. Here's a comment from a literary agent who
has worked in the Australian book industry for several decades, "Books
are now cheap in this country compared to anywhere else. As it is, the
drop in prices has had a dramatically adverse impact on writers' income,"
and that's where I'm coming from.

I have seen my clients' income reduced by factors that would create a
huge outcry if it happened in any other industry. The adoption of any of
the Commission's recommendations would be the final nail in the coffin.
The clincher in the report for me was the claim that the consumer drives
creativity, absurd and flawed thinking, with respect. Look at TV ratings.
If we left it to consumers, there would be wall-to-wall reality and cooking
shows. I must say, it is all getting to me as I see my writer clients struggle
more and more, and I myself try to hang in by the skin of my nails as a
literary agent.

The Australian writer's income has dropped from $22,000 per annum
to $12,900 over the past decade. Income sources are shrinking in an
imperfect storm of blows. The reality is in a rapidly changing world of
electronic communication, we are expected to write for little or nothing
now. With respect, you're proposing to eviscerate our writers world even
further. What is at stake most of all is diversity, a diversity of titles,
voices, stories and perspectives. Diversity is key here.
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I then go on to talk about New Zealand. James has done that very
well. I will strike my paragraph. If parallel importation were allowed,
there could conceivably be several editions of, for example, my book The
Bride Stripped Bare, floating around in the Australian market. An
Australian edition published by my local publisher with profits channelled
back to that publisher, which would then help emerging writers and help
the local publisher in general, but this would be competing with an
American and/or a British edition, possibly even an Indian edition, with
all profits going back to that host country.

Distinctly Australian words that I use extensively throughout my
books like "ute" or "stroller" would be changed to things like "pick-up
truck" or "pushchair" by an overseas publisher mindful of their own
markets and wanting to pander to their own local readers. This is
happened to many of my foreign editions in the past.

We are risking a dilution of our wonderfully local, vivid language that
not only we as adults read, but our children read in terms of children's
books. I, as a writer, crucially for us who sell internationally as Australian
authors, wouldn't be getting as big a royalty. It would be a lower, leaner
export royalty as opposed to a much healthier home market royalty that
frankly help me make a living. For example, with my book The Bride
Stripped Bare, I am an Australian writer, but I was living in London at the
time. I sold it through a London publisher and a London agent. I have
sold several hundred thousand copies of The Bride Stripped Bare in
Australia but I was given an export royalty on that book because the deal
had been done in London.

This also happened to Miles Franklin with My Brilliant Career. I was
very, very lucky that I had an agent who fought my corner ferociously,
and it was a huge fight, but I clawed back about a hundred thousand
pounds of royalties that were owed to me as an Australian writer selling
into my own territory. I was lucky, but a lot of other writers aren't and in
terms of what is happening to our future, it feels devastating. I have no
superannuation as a writer. I rely on my royalties from my books to keep
me going and to keep me going as I age.

It wasn't until my fourth novel, seven years into my career that I made
any kind of money on my books. I was nurtured by a publishing industry
that has been nurtured by Game of Thrones, or has been nurtured by a
Cloudstreet or a Possum Magic or whatever. We need to sustain a vibrant
local industry. I was paid $10,000 for my first novel, Shiver, and
publishers need to be there in the long term, investing in authors like me
until we come good in our fourth, fifth or sixth book.
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Australian writers want to ring fence our literary heritage, enable our
creators and publishers to blossom within a vibrant local industry. The
Commission, with respect, risks unravelling the very model that rewards
our literary creativity in this country. As for our students, topping their
English classes and dreaming of one day becoming part of the national
conversation or writing that great Australian novel, they're unlikely to
make a living out of Australian writing. That's the reality of our world.

And if the Productivity Commission has its way, that figure will be
dropping a lot further as vibrant local publishers shut up shop and
advances and lists shrink even further. If our government accepts these
measures, it would have demonstrated a foolishness that the US and the
UK wouldn't dream of. They have not accepted the practice of parallel
importation; have not indicated a liking for it, because to them a vibrant
literary culture is a source of national pride. To them, their own writers
matter. Thank you.

MR ROBOTHAM: I will try to be very brief. I understand what’s been
lost in the dry (indistinct) economic arguments about protectionism and
open markets is that a book is not the same as a pharmaceutical or a used
car or a sweatshop T-shirt. I mean, a book is part of our culture. They tell
our stories. They connect Australians with the past and with each other
and they export Australian ideas and ideals. Yet so much - having read
the Commission's draft report, I came away with the distinct impression
that the Commission doesn't particularly like books or think Australian
writers are probably wasting our time and talent and should be doing
something else more productive. I hope that's a misreading of what the
report said but it made me very depressed.

I'm going to talk about my own personal experience of PIR. I'm
very lucky, I'm not speaking - and I'm very fortunate to be one or two
Australian writers that makes a good living out of what I do, and that's
mainly because of the international sales and good sales in Australia. For
an established author like myself almost certainly my UK and US editions
will finish up on Australian bookshelves next to my Australian edition.
But I tell you not only the spelling is different, different titles are often
used in those markets. I've actually added chapters to American books
because they want every "i" dotted and "t" crossed.

I've dumbed down books because American publishers insisted that
they weren't going to work in America, that they were too psychological,
or, "Can you remove certain references, the only soccer team we know is
Manchester United so that's the only one you should mention". I mean,
there are books, I appreciate they know their market, my American
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publishers, but I don't want to see those books turn up on Australian
bookshelves. 1 want my Australian edition to be there to benefit my
Australian publishers who have spent so much money promoting,
marketing and helping fostering my career.

And similarly, I earn more - as Nikki pointed out, my royalty for an
international edition is a fraction, six per cent. So it will stop - my Life or
Death, the award winning book, won the Gold Dagger, and had huge
expectations in America and they overprinted in hardback, that book is
about to be remaining in America in hardback. If we remove how those
books are going to come into Australia they - and I know we have anti-
dumping laws, I don't know how successful though anti-dumping laws
are, but if we remove PIR, if we become an open market these publishers -
foreign publishers are always looking for a new market, they will
purposely press the print button to print an extra, five, six, seven, thousand
copies of my books and bring them into Australia because they know they
can and they know that they will sell here and they will directly compete
with my Australian editions.

If they're dumped here I will receive nothing from that royalty, the
wholesale - and can I at all stop this? No. Can I put this in a contract to
say, no, you cannot print extra copies and bring them to Australia? No.
Can I stop a wholesaler doing it? No. Will I earn less money? Certainly.
Will my advances shrink? Certainly. Worse than that is, I don't care
about myself, as I just said, [ make a living. It's that next generation of
Australian writers, it's the writers now that are trying to break through that
need that advance, that need that help. They're the people that the money
is not going to be there for them. Because if my Australian publishers
begin losing money on me or not making as much that's less money that
they can spend on the next generation of Australian writers.

Will my books be cheaper? Nobody knows. I can tell you now, I
did the figures last night, I picked out the title Watching You, the cheapest
place in the world to buy that at the moment is Angus & Robertson in
paperback at $16.70, and that's cheaper than anywhere in the US,
including Amazon, Barnes and Noble, bookstores in the UK, Foyles
Waterstones, Amazon UK, Canada, the cheapest place in the world is
Angus & Robertson. And all of the prices were ranging between 19 and
16 dollars, and Angus & Robertson is cheaper. So I don't know whether
there's any evidence to suggest that it would be cheaper.

I just quickly want to touch upon this idea that somehow we can
remove all this and that our culture won't suffer because the government
will just increase arts funding and writers will be all be happy with giving
them 