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Glossary and Definitions 
In this submission, any reference to: 

'ABS' means the Australian Bureau of Statistics; 

'Agreement on Safeguards' means the WTO's Agreement on Safeguards; 

'AMI' means the American Meat Institute;  

'APEX' means the American Pork Export Trading Company; 

'APL' means Australian Pork Limited; 

'AQIS' means the Australian Quarantine and Inspection Services; 

'AUSFTA' means the Australia-United States Free Trade Agreement; 

'Commission' or 'PC' means the Productivity Commission; 

'DSB’ means the WTO Dispute Settlement Body; 

'FTA' means the Free Trade Agreement; 

'GATT' means the General Agreement on Tariffs and Trade 1994; 

'General Procedures' means the 'World Trade Organization (WTO) safeguard investigation 

procedures published in the Gazette of S297 of 25 June 1998, as amended by GN39 of 5 October 

2005' that the Commission is directed to undertake the investigation in accordance with; 

'NPPC' means the National Pork Producers Council; 

'PCRC' means the Pork Cooperative Research Centre; 

'Specified goods' means goods which, if imported, fall within Tariff subheading 0203.29 of the 

Customs Tariff Act 1998 (Cth); 

'SPS Agreement' means the WTO Agreement on the Application of Sanitary and Phytosanitary 

Measures; 

'TOR' means Terms of Reference  

'USITC' means the United States International Trade Commission; 

'USMEF' means the United States Meat Exporters Federation;  

'WTO' means the World Trade Organization; and 

'WTO Agreement’ means the Marrakesh Agreement Establishing the World Trade Organization.  



 

 
Minter Ellison | Ref:    26-5674265   Safeguards Inquiry into the Import of Pigmeat | page 4
 
 
 
 
ME_73794274_1 (W2003) 

Requests 
We request the Commission determine that: 

I. any increase in the volume of global imports was not caused, as required in Article XIX of the 

GATT, by developments that were unforeseen at the time Australia entered into its current WTO 

obligations and, on this basis alone, the Commission should halt this inquiry and report to the 

Government that safeguard measures cannot be imposed. 

II. the Australian goods that are 'like' or 'directly competitive with' imports of the specified goods are 

primal and sub-primal cuts of pigmeat and, consequently, that the domestic industry consists of 

boning rooms. 

III. in accordance with Article 9.5 of the AUSFTA, imports from the United States of the specified 

goods are not a 'substantial cause of serious injury or threat thereof' to the relevant domestic 

industry and, consequently, such imports must be excluded from any provisional or final 

safeguard measures that are imposed. 

IV. there is no clear evidence of the 'critical circumstances' required for imposing provisional 

safeguard measures and, consequently, the Commission should halt the provisional inquiry and 

report to the Government that provisional measures cannot be introduced. 

V. there is no, or alternatively insufficient, objective evidence available of serious injury from any 

cause to the domestic industry resulting from imports of the specified goods and, consequently, 

final safeguard measures cannot be imposed.  

If the Commission does not make the above determinations, we request that the Commission recommend 

to the Government, in accordance with the policy guidelines set out in section 8 of the Productivity 

Commission Act 1998 (Cth), that safeguard measures would not be in Australia's best interests.   
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Summary 
Unforeseen Developments 

A Paragraph 1(a) of Article XIX of GATT requires a safeguard inquiry to be abandoned unless it 
can be established that any alleged increase in imports is the result of 'unforeseen developments'.  
Any developments that may have led to an increase in imports in this case, such as the 
appreciating Australian dollar and the relaxation of quarantine restrictions on imports of the 
specified goods from the United States, were foreseeable at the time Australia undertook its 
current commitments during the Uruguay Round, when the obligations relevant to this inquiry 
were undertaken.  As evidenced by the Commission's 2005 inquiry into the pigmeat industry, 
these factors, along with the increase in feedstock prices due to drought, are long standing 
challenges to Australian producers.  They are not 'unforeseen developments'.   
Domestic Industry 

B Identification of the domestic industry producing like or directly competitive products is an 
essential prelude to consideration of both the exclusion of imports of the specified goods from the 
US provided for in Article 9.5 of AUSFTA and the applicability of safeguard measures. 

C The domestically produced products which are like or directly competitive with the specified 
goods are primal and sub-primal pigmeat cuts.  The Australian producers of these pigmeat cuts 
are boning rooms and it is these businesses (including the cost centers that pertain to boning 
rooms for vertically integrated producers) that constitute the domestic industry for the purposes of 
this inquiry.  Neither pig producers nor abattoirs form part of the properly defined domestic 
industry.   

D The process of identifying the relevant domestic industry was advocated by the Australian 
Government in analogous circumstances in US-Lamb and was adopted by the panel and Appellate 
Body.  Australia should now apply the principles it successfully championed in US-Lamb. 

E The Commission's assessment of serious injury or threat thereof must focus on the economic 
performance of boning rooms whose collective output constitutes a major proportion of total 
domestic production of pig meat cuts.  
AUSFTA 

F Imports from the United States are not a substantial cause of any serious injury or threat thereof to 
the domestic industry.  As such, imports from the United States must be excluded from any 
provisional or final determination of safeguard measures.  To the extent that imports from the 
United States are a cause of serious injury or threat of injury, they are a lesser cause than, for 
example, imports from Canada or Denmark, the domestic industry's lack of competitiveness, 
rising feed costs or the appreciation of the Australian dollar. 
Increase in Imports 

G Only an increase in imports that is 'recent enough, sudden enough, sharp enough and significant 
enough, both quantitatively and qualitatively, to cause or threaten serious injury' can justify 
safeguard measures. 

H Contrary to these dramatic requirements, increase in the rate of imports in this inquiry has 
exhibited slow, steady and orderly growth.  There is no objective evidence to support a conclusion 
by the Commission that an increase in imports in absolute or relative terms has caused serious 
injury or threat thereof to the domestic industry as properly defined. 
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Serious Injury 

I In assessing serious injury, the Commission is required to analyse objective evidence regarding 
each of a range of economic performance factors relating to the relevant domestic industry to 
ascertain whether the 'exacting' standard of serious injury or threat thereof has been met. 

J As there is insufficient evidence on which to base an analysis of the relevant economic factors 
affecting boning rooms, the Commission cannot conclude that serious injury or a threat thereof 
has been established.  The small amount of publicly available evidence as to the performance of 
the relevant industry does not support a finding of serious injury.  
Causation and Non-attribution  

K The Agreement on Safeguards requires that a preliminary or final safeguard determination cannot 
be made unless there is appropriate evidence supporting a conclusion that increased imports have 
caused serious injury.  Furthermore, any other causal factors must be distinguished, separated and 
quantified to ensure that injury caused by such factors is not attributed to increased imports.  In 
the present matter, other causal factors of alleged injury include lack of competitiveness, feed 
costs and lack of access to imported feedstock, appreciation of the Australian dollar and 
subsidisation of ethanol production. 

L It is these other factors that are the overwhelming cause of any alleged injury and any increase in 
imports has to be regarded as a symptom, not a cause, of such injury. 
Provisional Safeguard Measures 

M The provisional safeguard inquiry should be terminated on two main grounds.  Firstly, there is no 
clear evidence that an increase in imports has caused serious injury.  Secondly, there is no 
evidence at all of 'critical circumstances' where delay in imposing safeguard measures would 
cause damage to the domestic industry that would be difficult to repair.  
Public Interest 

N Even if the Commission concludes that there is sufficient objective evidence to support a 
provisional and/or final safeguard determination, it should recommend to the Australian 
Government that global safeguard measures not be imposed on the specified imports on the 
grounds that such measures would not be in Australia's overall best interests because trade 
restrictions would: 

(i) assist producers and primary processors regardless of need; 

(ii) reduce incentives for the industry to change and restructure; 

(iii) adversely affect secondary processors, retailers and consumers;  

(iv) detract from Australia's capacity to seek reductions in overseas trade barriers; and 

(v) risk legitimate retaliatory action by exporting countries that may impact on globally 
competitive Australian industries. 
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Introduction 

1. The Australian pigmeat sector faces numerous challenges in today's increasingly global economy, 

particularly as a result of a drought that has significantly impacted on the cost of producing pigs; 

an appreciating Australian dollar and an industry that has generally been unable to lift its 

competitiveness in recent years despite the assistance provided by the Australian Government.   

2. Many of these problems are, to a large degree, irrelevant to this inquiry because, while they may 

impact the wider pigmeat sector, they do not directly affect the domestic industry.  This inquiry is 

squarely focused upon 'whether safeguard action is warranted against imports of meat of swine, 

frozen, falling within tariff subheading 0203.29 of the Australian Customs Tariff'.  This inquiry 

has a defined TOR, which must not be undermined by irrelevant or inappropriate considerations.  

3. Safeguard measures are meant to temporarily protect a particular domestic industry from the 

effects of a sudden, unexpected surge in imports which causes serious injury (or threatens to cause 

serious injury) to the domestic industry.  

4. Safeguards are an 'extraordinary' remedy.  Indeed, safeguard measures were intended by the 

negotiators of the Agreement on Safeguards to be matters out of the ordinary, to be matters of 

urgency, to be, in short, 'emergency actions'.  Such 'emergency actions' are to be:  

'invoked only in situations when, as a result of obligations incurred under the [GATT], a 

[WTO] Member finds itself confronted with developments it had not 'foreseen' or 

'expected' when it incurred that obligation… Thus, [GATT] Article XIX is clearly, and in 

every way, an extraordinary remedy.'1 

5. The Commission is directed to undertake this inquiry in accordance with the General Procedures, 

which correspond to the relevant provisions of the GATT (particularly Article XIX), as well as the 

Agreement on Safeguards.  These agreements have been clarified in accordance with the 

customary rules of interpretation of public international law through recommendations and rulings 

of the DSB.2 

6. In accordance with these governing rules, the Commission must provide a 'reasoned and adequate 

explanation as to how the facts support' whatever conclusions it might reach in the context of this 

inquiry.3  In addition, the burden of proving that the conditions for imposing safeguard measures 

                                                      
1 See Appellate Body Report, Argentina – Footwear Safeguard, paragraph 93. 
2 Such rulings and recommendations are to be found in the adopted reports of panels and the Appellate Body, 
in accordance with the provisions of the WTO’s Understanding on Rules and Procedures for the Settlement of 
Disputes.  

3 See, for example, Appellate Body Report, US – Lamb, paragraphs 100-107. 
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have been met lies with the domestic industry.  In case of doubt, the Commission must decide that 

the conditions have not been met.  In this inquiry, there are myriad examples where the 

Commission will not be able to set forth 'reasoned conclusions' with respect to legally mandated 

factors because there is either no or inadequate information available.  In these circumstances, we 

believe that the Commission must conclude that safeguard measures cannot be recommended. 
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Unforeseen Developments 

7. Paragraph 1(a) of Article XIX of GATT states that safeguard measures may only be imposed if an 

alleged increase in imports is the result of 'unforeseen developments'.  In this inquiry, the 

developments that may be alleged to have led to an increase in imports, such as the appreciating 

Australian dollar, fluctuating feed costs and the removal of quarantine restrictions on imports of 

the specified goods from the United States, were readily foreseeable at the time of the Uruguay 

Round, when the obligations relevant to this inquiry were undertaken.  They are not 'unforeseen 

developments'.  Consequently, the Commission should halt its inquiry and report to Government 

that a prerequisite for provisional and final safeguard measures cannot be satisfied. 

8. As the Commission acknowledges in its Issues Paper, the concept of 'unforeseen developments' 

derives from Article XIX(a) of the GATT, which provides: 

'If, as a result of unforeseen developments and of the effect of the obligations incurred by 

a Member under this Agreement, including tariff concessions, any product is being 

imported into the territory of that Member in such increased quantities and under such 

conditions as to cause or threaten to cause serious injury to domestic producers in that 

territory of like or directly competitive products, the Member shall be free, in respect of 

such product, and to the extent and for such time as may be necessary to prevent or 

remedy such injury, to suspend the obligation in whole or in part or to withdraw or modify 

the concession.' 

9. In a number of Appellate Body reports, the WTO has highlighted that GATT Article XIX and the 

Agreement on Safeguards are provisions of one treaty – namely, the WTO Agreement – and, as 

such, constitute an 'inseparable package of rights and disciplines'.4 

10. The 'existence of unforeseen developments' is a 'prerequisite that must be demonstrated' in order 

for a safeguard measure to be legitimately applied in accordance with WTO rules.5  Therefore, the 

Commission's report must contain a 'finding' on the question of unforeseen developments to 

comply with Article 3.1 of the Agreement on Safeguards.6 

11. Turning to the precise requirements of GATT Article XIX:1(a), the WTO Appellate Body has 

observed that Article XIX:1(a) requires that safeguard measures only be applied to the product 

                                                      
4  See, for example, Appellate Body Report, Argentina – Footwear Safeguard, footnote 15, paragraph 81; 
Appellate Body Report, Korea – Dairy Safeguard, footnote 16, paragraph 75; Appellate Body Report, US - Lamb, 
paragraph 69; and Appellate Body Report, US - Steel Safeguard, paragraph 275. 
5 See, for example, Appellate Body Report, US – Lamb , paragraph 72. 
6 See, for example, Appellate Body Report, US – Lamb, paragraph 76. 
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that is 'being imported in such increased quantities', and that those 'increased quantities' are being 

imported 'as a result' of unforeseen developments.7  Not just any development that is unforeseen 

will do.  The Appellate Body has noted: 

'To trigger the right to apply a safeguard measure, the development must be such as to 

result in increased imports of the product ('such product') that is subject to the safeguard 

measure.'8 

12. Article XIX:1(a) also links the prerequisite of 'unforeseen developments' with the concept of the 

'effect of the obligations incurred by a Member under [the GATT]'.  In Argentina – Footwear 

Safeguard, the Appellate Body highlighted that these two concepts should be read together when 

it affirmed the following quote from the one pre-WTO case that involved GATT Article XIX, the 

so-called Hatters' Fur case from October 1951: 

'… 'unforeseen developments' should be interpreted to mean developments 

occurring after the negotiation of the relevant tariff concession which it would 

not be reasonable to expect that the negotiators of the country making the 

concession could and should have foreseen at the time when the concession was 

negotiated.'9 

13. The obligations relevant to this inquiry are those incurred during the Uruguay Round of trade 

negotiations and which led to the establishment of the WTO on 1 January 1995. 

All relevant developments were reasonably foreseeable at the time of the concession and are 

not the result of obligations incurred under the GATT 

14. We believe that import growth of the specified goods in this inquiry is not the result of 

developments that were unforeseen.  Rather, the developments that have coincided with changes 

in the nature of imports were predictable, foreseen and expected when Australia undertook its 

current obligations during the Uruguay Round. 

15. In particular, the Commission should note: 

(a) it was readily foreseeable at the time Australia made the commitment during the Uruguay 

Round to zero tariffs for products falling within item 0203 of the Australian Customs 

Tariff that imports would increase. 

                                                      
7 See, for example, Appellate Body Report, US – Steel Safeguard, paragraph 314. 
8 See, for example, Appellate Body Report, US – Steel Safeguard, paragraph 316. 
9 See Appellate Body Report, Argentina – Footwear Safeguard, paragraph 96. 
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(b) it was readily foreseeable during the Uruguay Round that imports might increase as a 

result of Australia complying with its obligations under the SPS Agreement, which clearly 

envisaged countries placing science at the forefront of quarantine decisions.   

(c) that increased imports are a readily foreseeable result of lifting sanitary restrictions is 

established by the fact that the Commission itself recognized in the context of the 2005 

inquiry into the Australian pigmeat industry that imports from the United States likely 

would increase 'about 10-fold over the minimum levels achieved upon gaining access in 

the last quarter of 2004'.10 

(d) similarly, the appreciation of the Australian dollar and rising feed costs cannot be regarded 

as having been unforeseen because they are normal economic phenomena. 

 

                                                      
10 See PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 31. 
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Domestic Industry 

It is necessary for the Commission to correctly define the scope of the 'domestic industry 

that produces like or directly competitive products' 

16. Identification of the domestic industry producing the like or directly competitive products is an 

essential prelude to consideration of both the application of Article 9.5 of AUSFTA, and the 

application of Article XIX of the GATT and the Agreement on Safeguards.  The domestic 

products that are like or directly competitive with the specified imported goods are primal and 

sub-primal pigmeat cuts.  The Australian producers of these products are boning rooms.  It is the 

financial performance of these boning rooms (including the cost centers within vertically 

integrated producers pertaining to boning rooms) that the Commission must take into account in 

this inquiry.  Neither pig producers, nor abattoirs, nor small goods producers are part of the 

domestic industry.  This definition of the domestic industry follows from application of the final 

determinations of the panel and Appellate Body in US-Lamb, which was successfully argued by 

the Australian Government.  Australia should now apply the principles it successfully championed 

in US-Lamb. 

17. The TOR for this inquiry require the Commission to 'undertake an inquiry into the question of 

whether safeguard action is warranted against imports of meat of swine, frozen, falling within 

tariff subheading 0203.29 of the Australian Customs Tariff'.  Because Australian quarantine 

requirements preclude importation of bone-in pigmeat, the product being imported is frozen, 

boneless pigmeat cuts.  These products, when imported, are used in the manufacture of 

smallgoods, primarily due to constraints under the applicable sanitary and phytosanitary 

regulations.  The tariff subheading in the TOR does not include live or harvested pigs, nor 

carcasses or half carcasses. 

18. Relevant safeguard rules contemplate an analysis of the impact of certain imports upon 'the 

domestic industry that produces like or directly competitive products'.11  In interpreting these 

rules, the WTO Appellate Body has outlined a two-stage process of analysis, starting first with 

identification of the domestic product that is 'like or directly competitive' with the imported 

product; and moving, only secondly, to consider the producers of that product.  Producers of 

                                                      
11 Paragraph 11 of the General Procedures and Article 4.1(c) of the Agreement on Safeguards provides that 
'domestic industry' means the 'producers as a whole of the like or directly competitive products operating within the 
territory of a Member, or those whose collective output of the like or directly competitive products constitutes a 
major proportion of the total domestic production of those products.' 



 

 
Minter Ellison | Ref:    26-5674265   Safeguards Inquiry into the Import of Pigmeat | page 13
 
 
 
 
ME_73794274_1 (W2003) 

products that are not 'like or directly competitive products' do not form part of the domestic 

industry' and their financial performance should not be considered in the analysis.12   

19. 'Like product' for these purposes is defined in Australia as 'a product which is identical, i.e., alike 

in all respects to the product under consideration, or in the absence of such a product, another 

product which, although not alike in all respects, has characteristics closely resembling those of 

the product under consideration.'  No specific definition is provided for 'directly competitive 

products', however it is axiomatic that products which compete indirectly, tangentially or 

remotely are not 'directly competitive;' it is head to head competition that is envisaged. 

The relevance of US – Lamb to the Commission's approach to defining the relevant 

'domestic industry' for the purposes of this inquiry 

20. In its Issues Paper, the Commission highlights that, since its 1998 safeguards inquiry of imports 

into pigmeat (which took a broad interpretation of the scope of the relevant domestic industry), 

direct guidance on the proper determination of the 'domestic industry' in safeguards cases has 

been provided by the WTO Appellate Body in the US – Lamb case.  The relevance of the US – 

Lamb case is heightened because the industry definition issue in that case was closely analogous 

to that in this inquiry.  The only pertinent difference is that in US – Lamb the product being 

imported and subject to the inquiry had a wider scope than in this inquiry.  The product in that 

case was lamb meat, fresh, chilled and frozen, including carcasses and half carcasses.13  In this 

inquiry, the product does not include fresh or chilled meat.  Nor does it include carcasses and half 

carcasses. 

21. In the US – Lamb case, the Australian Government argued:14  

'112. … lambs produced by feeders (i.e. slaughter lambs) … are not 'alike in all respects' 

to lamb meat, and … have quite different characteristics.  A slaughter lamb is alive and is 

in no way interchangeable with a carcass or some cut of lamb meat.  It only obtains 

'characteristics closely resembling' lamb meat after it has been slaughtered.  Therefore, 

slaughter lambs are not 'like product' to lamb meat and so feeders do not produce 'like 

product' to lamb meat. 

113. While the USITC based its decision on the definition of the 'domestic industry' on 

'like product', the same error would apply if it had in fact used 'directly competitive' as the 

                                                      
12 Appellate Body Report, US – Lamb, paragraph 84.  (Emphasis by Appellate Body). 
13 The full product scope was 'imports of fresh, chilled and frozen lamb meat, imported under subheadings 
0204.10.00, 0204.22.20, 0204.23.20, 0204.30.00, 0204.42.20 and 0204.43.20 of the Harmonized Tariff Schedule of 
the US': see Panel Report, US – Lamb, paragraph 2.1.  
14 Australia's first written Submission to the Panel, 19 April 2000, reproduced in the Panel Report, US – Lamb, 
page A-25. 
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criterion.  Clearly, two products are 'directly competitive' only if they compete in the 

market place.  This is confirmed, for example, by the Appellate Body in Japan - Taxes on 

Alcoholic Beverages, in the context of looking at 'directly competitive or substitutable'.64  

114. In respect of growers, feeder lambs do not compete in the market with carcasses or 

primal and sub-primal cuts.  Neither do lambs for breeding.  The markets for lambs for 

breeding and for feeder lambs are each quite different from that for lamb meat.  Therefore, 

growers do not produce product that is directly competitive with lamb meat. 

115. Similarly, slaughter lambs do not compete with the output of packers and breakers, 

since they are the major input for packers.  Thus slaughter lambs are not directly 

competitive with lamb meat.  Therefore, feeders do not produce product that is directly 

competitive with lamb meat. 

64 At page 25 of Japan - Taxes on Alcoholic Beverages, Appellate Body, WT/DS8/AB/R.'  

 

22. The panel and Appellate Body agreed with Australia's argument.  They found that the USITC 

acted inconsistently with the Agreement on Safeguards by defining the domestic industry that 

produced a product 'like' imported lamb meat as including producers of live lambs in addition to 

the packers (abattoirs) and breakers (boners) of lamb meat.   

23. In reaching this view, the Appellate Body ruled that 'if an input product and an end-product are 

not 'like' or 'directly competitive', then it is irrelevant, under the Agreement on Safeguards that 

there is a continuous line of production between an input product and an end-product and that the 

input product represents a high proportion of the value of the end-product, that there is no use for 

the input product other than as an input for a particular end-product, or that there is a substantial 

coincidence of economic interests between the producers of these products'.15 

What is the 'like product or directly competitive product' to 'imports of meat of swine, 

frozen, falling within tariff subheading 0203.29 of the Australian Customs Tariff'? 

24. In accordance with the Appellate Body's decision in US – Lamb, the first step in the 

Commission’s analysis in this inquiry is to identify the 'like or directly competitive product'.  The 

products subject to this inquiry is meat of swine, frozen, falling within tariff subheading 0203.29 

of the Australian Customs Tariff.  The only products that are 'like' imported boneless, frozen 

pigmeat are primal and sub-primal cuts.  These are the only products that 'closely resemble' the 

imported product specified in the TOR, in the sense they may be boned and trimmed in a manner 

that allows them to be used by a smallgoods manufacturer.  Though these domestically-produced 

                                                      
15 See Appellate Body Report, US – Lamb, paragraph 90. 
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'like' products can be, and to a significant degree are, sold to retailers for sale “as is” to the 

consumer, imported products do not compete in this market segment. 

25. By contrast, live pigs, harvested pigs, carcasses and half carcasses are not like imported frozen 

boneless pigmeat cuts.  The characteristics and properties of boneless pigmeat cuts are neither 

identical to, nor do they closely resemble live pigs, carcasses and half carcasses.  They are raw 

materials for boneless pigmeat cuts, but must undergo significant processing before they may be 

put to the same end uses as boneless pigmeat cuts.  Such differences are reflected in the fact that 

the products fall under different tariff classifications: 0203.29 (meat of swine, frozen), which is 

distinct from live pigs (Item 0103), and carcasses and half carcasses (0203.11 (fresh or chilled) 

and 0203.21 (frozen)).16   

26. Application of the alternative criterion of 'directly competitive goods' produces the same outcome.  

The relationship between upstream products, such as pigs, harvested pigs, carcasses and half 

carcasses; and downstream products, such as primal and sub-primal cuts, is an indirect one.  The 

Commission in its 2005 analysis of the Australian pigmeat industry said as much with respect to 

the relationship between pigmeat used as an input to the secondary processing sector and fresh 

pigmeat: 'increased imports could be expected to directly reduce prices received for pigmeat used 

as an input for the secondary processing sector, and indirectly reduce prices for fresh pigmeat',17  

and further, that 'pigmeat destined for the fresh market, … does not directly compete with 

imports'.18   

27. The relationship between imports and live animals and carcasses is even more indirect, as was 

argued by the Government of Australia in the US-Lamb case:  

'[T]wo products are 'directly competitive' only if they compete in the marketplace… 

[F]eeder lambs do not compete in the market with carcasses or primal or sub-primal 

cuts … Similarly slaughter lambs do not compete with the output of packers and breakers, 

since they are the major input for packers.19 

The same analysis applies in this case, subject only to the qualification that the products subject to 

inquiry in US-Lamb were somewhat broader than those in this case.20 

                                                      
16 In this regard, it may be noted that the structure of the producing and processing industries in the US - Lamb 
matter were in all material respects analogous to the facts of the present matter except that the specified imported 
goods in the lamb meat inquiry included carcasses and half carcasses.  The scope of the 'like' product in this case is 
more tightly prescribed in this matter than in US – Lamb. 
17 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 45.  (emphasis added) 
18  Ibid, page 200 (emphasis added). 
19  Australia's first written Submission to the Panel, 19 April 2000, reproduced in the Panel Report, US – Lamb, 
page A-25, paragraphs 113-115.  
20  See above paragraph 20 and footnote 16.  
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What is the 'domestic industry that produces the like or directly competitive product'? 

28. Having identified the 'like or directly competitive product' as primal and sub-primal cuts, the next 

step is to consider the domestic industry that produces this 'very specific group of products'.21  In 

its 2005 report on the Australian Pigmeat Industry, the Commission broke the industry down into 

pig producers, pigmeat primary processors and pigmeat secondary processors (smallgoods 

manufacturers).22   

29. The processed pigmeat supply chain is illustrated in the following table based on the 

Commission's analysis in 2005: 

Figure 1 

 

                                                      
21  Appellate Body Report, US – Lamb, paragraph 84.  
22 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 5. 
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Note: Adapted from chart contained in the PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 7  

30. As can be seen from the diagram, boning rooms are the domestic producers of the like and/or 

directly competitive product.  Boning rooms, as a distinct operation, are where 'the carcass is 

divided into primal and sub-primal cuts'.23 

31. The report of the Commission distinguished between 'abattoirs' and 'boning rooms' as distinct 

elements of primary processing.  The 'end products of [abattoir] processes are whole carcasses, 

half carcasses, edible offal and other by-products'.  None of these products is like or directly 

competitive with the imported product under investigation.  Accordingly, the 'domestic industry' 

relevant to this inquiry is limited to boning rooms producing primal and sub-primal cuts.  It does 

not extend to abattoir operations.24  And, it certainly does not extend to producers of live or 

harvested pigs. 

32. Consistent with the clear and explicit ruling on this point by the WTO Appellate Body, the 

following factors are irrelevant for purposes of determining the appropriate scope of the domestic 

industry: 

(a) the existence of a continuous line of production between these various input products and 
primal and sub-primal cuts; 

(b) the proportion of the value of these upstream products in the value of primal and sub-

primal cuts; 

(c) the fact that these input products are used primarily or exclusively for production of 

primal and sub-primal cuts; and  

(d) the coincidence of economic interests between the producers of these products and the 

producers of primal and sub-primal cuts. 

33. Likewise, any degree of vertical integration amongst pig growers, abattoirs and boning rooms is 

not relevant.  As set out above, the relevant 'domestic industry' must be analysed by reference to 

the product under investigation, not by reference to ownership arrangements amongst different 

levels of the production chain.  This does not mean that vertically integrated producers may be 

excluded from the Commission’s analysis, but rather that the Commission should gather data 

specifically for the boning rooms of such vertically integrated producers.25 

                                                      
23 Ibid, page 14. 
24 In the US – Lamb case the domestic industry was held properly to include packers (equivalent to abattoirs) 
and breakers (equivalent to boning rooms) because carcasses and half carcasses were included within the product 
scope of the investigation.  In this case, abattoirs are not properly part of the domestic industry because carcasses 
and half carcasses are excluded from the product scope of the inquiry. 
25  The need for the Commission to gather suitably disaggregated data pertinent to the boning room industry 
was the subject of our initial submission to the Commission of 9 November 2007.  
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AUSFTA 

34. As the Commission's Issues Paper highlights,26 the AUSFTA expressly permits Australia to 

exclude US imports from global safeguards if they are not 'a substantial cause of serious injury or 

threat thereof.'27  As demonstrated below, the Commission should exclude US imports because 

they are not a 'substantial cause' of the alleged serious injury or threat thereof. 

Application of the Article 9.5 AUSFTA Exclusion 

35. This matter is the first global safeguard investigation by Australia since the AUSFTA entered into 

force.  Consequently, this inquiry is the first opportunity for the Commission to define how the 

Article 9.5 exclusion should be applied.  There are three preliminary questions that must be 

addressed: 

(a) What criteria should be used to determine whether US imports are a 'substantial cause' of 
serious injury?  

(b) At what point in the inquiry should the Commission separately consider US imports?  

(c) Why should the Commission recommend the exclusion be applied?   

US imports can only be a substantial cause of serious injury if they are a more important cause 

than any other cause of serious injury 

36. The term 'substantial cause' is defined in the AUSFTA to mean a 'cause which is important and 

not less than another cause.'28  There are two distinct components to this definition.  First, US 

imports can only be a substantial cause of serious injury if they are an 'important' cause of that 

injury.  Second, US imports must also be equal to or greater than any another cause.  In other 

words, even if US imports are an important cause of serious injury, they will not be a 'substantial 

cause' if any other cause results in the same or greater injury.   

The Commission should apply the Article 9.5 exclusion at the outset of the inquiry 

37. The WTO Appellate Body has determined that where an investigating authority has conducted a 

safeguard investigation considering imports from all sources, including any countries that might 

have an FTA with the country conducting the investigation, that investigating authority may not, 

without any further analysis, exclude imports from FTA partners from the application of the 

resulting safeguard measure.29  If this were to occur, the Appellate Body has noted that there 

                                                      
26  See PC Issues Paper, Safeguards Inquiry into the Import of Pigmeat, (October 2007), page 14. 
27 AUSFTA Art. 9.5. 
28 AUSFTA Art. 9.6 (emphasis supplied). 
29 See, for example, Appellate Body Report, US – Steel Safeguard, paragraph 441. 
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would be a gap between, 'on the one hand, imports covered by the investigation and, on the other 

hand, imports falling within the scope of the safeguard measure.'30  In order to avoid this potential 

lack of parallelism issue, the Commission should analyse at the outset of this inquiry whether 

imports from the US, standing alone, are a substantial cause of serious injury or a threat thereof.  

If imports from the US are not a substantial cause of such injury, the Commission should consider 

whether global import from all other subject countries meet the requirements for imposing 

safeguard measures under Article XIX of the GATT and the Agreement on Safeguards. 

38. This approach is consistent with the Parties' understanding of how the Article 9.5 exclusion would 

operate.  For example, the Minister for Trade, the Hon. Mark Vaile stated during the Second 

Reading of the Bill that implemented the AUSFTA that the Article 9.5 exclusion would permit the 

investigating country to exclude 'imports from the beginning' [emphasis added].31  Although 

Minister Vaile was expressly talking about how the US would treat Australian imports, we believe 

that Australia should provide the same treatment it expects to receive from the United States in 

any global safeguard investigation. 

39. This approach is also consistent with Australia's replies to questions posed by the European 

Communities in the WTO to Australia's notification of changes to its safeguard rules.32  Australia 

acknowledged that if imports from FTA partners are to be excluded from the scope of any  

safeguard measures imposed, the imports must have been excluded from the injury phase as well.  

In order to adhere to this principle, the Commission should conduct a separate analysis of US 

imports at the outset of the investigation.  This way it can exclude US imports from the injury 

phase, and avoid the parallelism issue noted above.  

Australia should broadly exercise its discretion to exclude imports from the United States from 

any global safeguard measures 

40. The current inquiry is the first time that the issue of the application of Article 9.5 of the AUSFTA 

has arisen for consideration by either Party.  Consequently the interpretation adopted by the 

Commission in this inquiry will establish a precedent for any future safeguard matters that might 

arise between the Parties.   

41. In our view, it is clearly in Australia's best interests for the Commission to adopt an expansive (as 

opposed to a trade-restrictive) interpretation of the circumstances in which the exclusion should 

apply for a number of reasons, most particularly – because Australia is a global proponent of trade 

                                                      
30 See, for example, Appellate Body Report, US – Steel Safeguard, paragraph 441. 
31 Second Reading Speech on the Introduction of the US Free Trade Agreement Implementation Bill 2004 

(June 23, 2004): Hansard, House of Representatives, 23 June 2004, 31219.    
32 Replies to Questions Posed by the European Communities Regarding the Notification of Australia, 

G/SG/Q1/AUS/6, (April 25, 2006). 
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liberalization in general and of trade in agricultural goods in particular.  Perhaps more 

importantly, Australia has a significant, favourable agricultural trade balance with the US.  The 

magnitude of Australia’s surpluses are clearly shown below in Table 1 with respect to bilateral 

trade in meat products. 

Table 1 Bilateral trade in meat products 

Description 2003 2004 2005 2006 

Australia Surplus on Bilateral 

Meat Trade in Absolute Terms 

(Thousand of US$) 

$1,158,338 $1,396,343 $1,195,025 $1,231,888 

Australia’s Meat Exports as a 

Percentage of US Meat Exports 

21,591% 19,197% 2,250% 2,284% 

Source:  US Department of Agriculture Foreign Agricultural Service:  

http://www.fas.usda.gov/ustrade/USTImFAS.asp?QI= 

US imports are not a substantial cause of serious injury or threat thereof 

42. As we highlight below,33 we believe that: 

(a) there is insufficient data on the relevant injury factors to enable the Commission to come 

to a 'reasoned conclusion' on the question of 'serious injury or threat thereof' in accordance 

with the requirements established by the Agreement on Safeguards; and 

(b) even if the Commission chooses to make a determination on the basis of the evidence 

available, such evidence does not substantiate any injury to the relevant domestic industry. 

43. But even if the Commission ultimately determines that serious injury of threat thereof exists, we 

believe that US imports – in the context of Article 9.5 of the AUSFTA – are not a ‘substantial 

cause’ of any such injury of threat thereof for the following reasons. 

US import volumes have not increased significantly in recent periods 

44. Imports of pigmeat from the US have only been permitted to enter the Australian market since 

2004, when Australia changed its quarantine policy to permit such imports.  As a result, the 

Commission does not have five years of data, which is the period normally considered, to assess 

'the trend rate of increase and absolute quantities of imports' from the US.34  

                                                      
33 See paragraphs 80 ff dealing with 'serious injury'. 
34 PC Issues Paper, Safeguards Inquiry into the Import of Pigmeat, (October 2007), page 9. 
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45. Immediately after the relevant quarantine restrictions were lifted, US imports naturally grew at a 

significant rate for a brief period.  However, that period of rapid growth occurred several years 

ago and is not recent.   

46. Since that time, US imports have grown slowly and steadily, as one would expect in what is still a 

new market.  That said, and as discussed in more detail below, US imports have entered Australia 

at lower volumes than imports from either Canada or Denmark.  And, the most recent trends show 

that US import volumes decreased significantly following a seasonal peak in mid 2007.  The 

limited increase and the recent decrease in US imports do not meet the WTO Appellate Body’s 

requirement that 'the increase in imports' must be 'recent enough, sudden enough, sharp enough 

and significant enough.'35 

US import volumes have consistently been lower than imports from Canada or Denmark 

47. The clearest evidence that US imports are not a 'substantial cause' of injury is the fact that US 

import volumes are lower than the import volumes from any other country in both absolute and 

relative terms.  As demonstrated in the following chart, since US imports entered Australia in 

December 2004, they have consistently been lower than imports from Canada or Denmark. 

Table 2 Share of imports into Australia from Canada, Denmark and the United States 

Concept 2005 2006 Jan.-Oct. 2007
Global Imports 78,139,238       81,385,578       87,672,535    
Imports from Canada 34,407,537       34,792,793       33,926,780    
Imports from Denmark 25,305,557       27,508,573       28,051,342    
Imports from United States 18,386,856       19,043,768       25,644,918    

Canadian Share of Total Imports 44.03% 42.75% 38.70%
Danish Share of Total Imports 32.39% 33.80% 32.00%
US Share of Total Imports 23.53% 23.40% 29.25%
US/Canadian Share of Total Imports 67.56% 66.15% 67.95%
Source: ABS Statistics  

Source:  ABS data 

48. US imports must be less of a cause of the alleged injury because US volumes are lower than those 

from other countries. 

49. In absolute terms, US imports were 16,000 metric tons lower than Canadian imports in 2005 and 

almost 7,000 metric tons lower for 2007 year to date.  Likewise, US imports were almost 7,000 

metric tons lower than Danish imports in 2005 and nearly 3,000,000 kilograms lower for 2007 

year to date. 

50. In relative terms, US imports were less than 30 percent of total imports in 2005 and 2006, and 

during the periods January-September 2006 and January-September 2007. 

                                                      
35 Appellate Body Report, Argentina – Footwear Safeguard, paragraph 131.  
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51. Imports from other countries, both individually and collectively, are greater than imports from the 

US.  Consequently, if the Commission finds that imports are a cause of serious injury, it must 

conclude that imports from other countries are more of a cause than imports from the US.  Once 

the Commission reaches this conclusion, it should find that US imports are not a substantial cause 

of serious injury because they are, in fact, less than another potential cause – imports from Canada 

and/or Denmark.  

52. Table 2 also demonstrates that although US imports grew from January-October 2006 to January-

October 2007, that growth was at the expense of Canadian imports, not Australian producers.  

While the share of US imports increased in this period by 4 percentage points (from 23.53 percent 

to 29.25 percent), the share of Canadian imports fell by 5 percentage points.  Collectively, the 

share of US and Canadian imports (as a percentage of total imports) remained flat from 2005 to 

2007 year to date.  This demonstrates that the growth of US imports during 2007 (as compared to 

the same period in 2006) was not at the expense of Australian producers.  Even APL recognizes 

that the growth of US imports was at the expense of Canadian imports.36 

US import volumes have decreased significantly, and at a far greater rate than Canadian 

imports and imports from Canada and Denmark 

53. Since peaking in May 2007, US import volumes have decreased significantly, and at a far greater 

rate than imports from Canada, and imports from Canada and Denmark.  The Commission should 

focus heavily on trends during this most recent period in accordance with applicable WTO 

jurisprudence.  The following chart provides monthly import volumes for 2007: 

Table 3 Monthly import volumes for 2007 

Source January February March April May June July August September October May/Oct
Global Imports 9,756,735         8,670,176         11,563,561    11,162,837     12,518,611  8,436,611  6,389,533  6,508,054  6,053,731  6,612,686  -47.18%
Canada 3,353,459         3,318,238         4,918,636      3,266,157       4,425,103    3,267,980  2,364,466  2,843,287  2,767,712  3,401,742  -23.13%
Denmark 3,472,989         2,911,950         3,643,456      4,538,456       4,320,607    2,629,967  1,517,150  2,075,590  1,597,407  1,343,770  -68.90%
United States 2,905,584         2,439,988         2,976,677      3,358,224       3,772,901    2,538,664  2,507,917  1,589,177  1,688,612  1,867,174  -50.51%

Canadian Share of Total Imports 34.37% 38.27% 42.54% 29.26% 35.35% 38.74% 37.01% 43.69% 45.72% 51.44%
Danish Share of Total Imports 35.60% 33.59% 31.51% 40.66% 34.51% 31.17% 23.74% 31.89% 26.39% 20.32%
US Share of Total Imports 29.78% 28.14% 25.74% 30.08% 30.14% 30.09% 39.25% 24.42% 27.89% 28.24%  

Source: ABS data 

54. US imports in October 2007 were 50 percent lower than US imports in May.  In contrast, 

Canadian imports decreased by only 23 percent. 

55. The following graph illustrates the recent significant decrease in US imports, and how US imports 

have decreased more rapidly than Canadian imports as well as total imports. 

                                                      
36 APL Pork it up (November 2007) at page 6 (attached as Annexure 5). 
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Figure 2 Import Quantities (2007) 
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Other causes are likely a greater cause of injury than US imports 

56. In its 1998 and 2005 inquiries, the Commission identified several challenges to Australian 

producers, including the loss of export markets, high feed costs, and drought.  In our view, each of 

these factors have had, and threaten to have, a far more significant impact on the wider Australian 

pigmeat sector than US imports.  As such, US imports cannot be a 'substantial cause' of injury.  

We discuss these other – more significant – causal links below in more detail,37 but in the 

meantime and in the context of Article 9.5 of the AUSFTA, we believe the following are 

particularly significant in terms of Article 9.5. 

Decreased Export Volumes for Australian Producers 

57. From 1999-2001, Australian pigmeat exporters enjoyed strong demand and profits in Asian 

markets, such as Singapore and Japan.  However, starting in 2001, Australian exports began to 

decrease as disease outbreaks ran their course in other major exporters (such as the European 

Union), and the Australian currency appreciated vis-à-vis other major exporters, such as the 

United States, Canada and Denmark.  

58. As a result of the loss of export markets, Australian producers were compelled to place thousands 

of tons of pork into the domestic market over the past few years.  The loss of export markets 

injures Australian producers because 'Australian pig producers/marketers can sometimes obtain a 

                                                      
37  See paragraphs 105-126 in relation to 'causation'. 
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higher net return [for exports] than by selling products domestically because of differences in 

consumer preferences from one country to another and other market factors.'38 

59. The following graph shows the significant loss of exports since January 2003, by tariff code: 

Figure 3 Exports into Australia by tariff code 
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60. Total Australian pork exports fell from 15,492 metric tons in the first quarter of 2003 to 10,966 

metric tons in third quarter of 2007, a drop of 29 percent.  As seen in the chart, carcasses and half-

carcasses (classified under 020311) accounted for the majority of the decrease in exports. 

High Feed Costs/Drought 

61. The Commission should also consider whether US imports, standing alone, are a greater cause of 

injury than the long-standing drought and higher feed costs.  In our view, and as outlined more 

fully below,39 the indirect impact of higher feed costs and the drought, passed on to boning rooms 

from hog farmers through higher costs for carcasses, is far greater than the impact of US imports. 

Imports of pigmeat from the United States do not pose a threat of serious injury 

62. Finally, US imports are not a 'substantial cause' of any possible threat of serious injury. 

63. The volumes of imports from the United States have remained at consistently lower levels than 

imports from other sources.  US imports are not likely to significantly increase their share of the 
                                                      
38 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 23. 
39  See paragraphs 116-121 below. 
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market in the imminent future due to limitations both on imports into Australia and on exports 

from the United States.   

64. In order to import pork from the United States, importers must meet AQIS requirements.40  Under 

these rules, importers are required to obtain Import Permits and enter into Compliance 

Agreements, and they must meet the stringent SPS handling and transportation restrictions for 

pigmeat after importation and pay the costs associated with meeting these requirements.41  These 

restrictions are an important barrier to entry of importers, which limits the volume of US imports.   

65. In addition, due to demand in the United States and third country markets for pork, the volume of 

US imports into Australia is likely to be limited in the imminent future.  The vast majority of US 

pork is consumed fresh or chilled in the large and growing US market and in major, well-

established export markets.  Focusing for the moment only on frozen pork of the sort subject to 

this inquiry, as the following chart shows, US producers have six export markets to which they 

ship higher volumes of frozen pigmeat under tariff heading 0203.29 than they ship to Australia.   

Table 4 Top Export Destinations for US Pigmeat (HTS No. 0203.29) in 2006 

COUNTRY 

2006 VOLUME

(Metric Tons) 

Japan 118,604 

Korea 42,741 

Russian Federation 38,140 

China 35,082 

Hong Kong 17,391 

Australia 17,109 

Source:  US Department of Agriculture, Economic Research Service (ERS), FATUS Export Aggregations, available at 

http://www.fas.usda.gov/ustrade/USTExFatus.asp?QI=  

66. The US industry is committed to supplying the US market and these key export markets.  This 

will not change in the imminent future.  In addition, US producers are not expected to have 

significant additional inventories in 2008 that would enable them to ship additional volume to 

Australia.  US inventories for pork, which includes mainly frozen pigmeat as fresh meat must be 

                                                      
40 See AQIS, Public Quarantine Alert PQA0339.  For example, prior to the exportation of the pigmeat, the 

bones and major lymph nodes must be removed. 
41 Ibid. 
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consumed, are expected to remain relatively stable, increasing from 254,000 in 2007 to a 

projection of 256,000 metric tons in 2008.42  

67. In sum, US imports should be excluded from this inquiry because they cannot reasonably be 

regarded as a ‘substantial cause’ of any of the alleged serious injury or threat thereof that is being 

levelled against imports more generally. 

                                                      
42 US Department of Agriculture, Foreign Agriculture Service, Official USDA estimates, available at 

http://www.fas.usda.gov/psdonline/psdQuery.aspx. 
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Increase in Imports 

Only an increase in imports that is 'recent enough, sudden enough, sharp enough and 

significant enough, both quantitatively and qualitatively, to cause or threaten serious injury' 

can justify safeguard measures  

68. The Commission must determine whether imported frozen pigmeat cuts are being 'imported into 

Australia in such increased quantities, absolute or relative to production, and under such 

conditions' as to cause or threaten serious injury to the relevant domestic industry.   

69. The Appellate Body has addressed these requirements, and has made clear that: 'whether the 

requirement of imports 'in such increased quantities' is met is not a merely mathematical or 

technical determination…. [T]his language …, requires that the increase in imports must have 

been recent enough, sudden enough, sharp enough, and significant enough, both quantitatively 

and qualitatively, to cause or threaten to cause 'serious injury'.43  This is because the requirement 

as to increased imports must 'be read in the context of the 'extraordinary nature' of the 'emergency 

action' that is authorized by Article XIX:1(a) of the GATT''.44 

70. Data from the most recent period is highly relevant.45  Nevertheless, 'although data from the most 

recent past has special importance, competent authorities should not consider such data in 

isolation from data pertaining to the entire period of investigation.'46  

71. The threshold of increased imports in a safeguard investigation is therefore a very high one.  This 

is consistent with the extraordinary nature of the safeguard measure.   

72. In sum, the Commission must:  

(c) consider whether imports have increased recently, suddenly, sharply and significantly 

before a safeguard measure may be contemplated; and 

(d) analyse the data available with a view to assessing these factors both quantitatively and 

qualitatively including through consideration of trends across the data available.  

Data on developments with imports   

73. Figure 4 shows the volume of imports from all sources.  Although this data reveals a quantitative 

increase in imports from about 4,000 tonnes per month in September 2002 to about 6,000 tonnes 
                                                      
43 Appellate Body Report, Argentina – Footwear Safeguard, paragraph 131; Reaffirmed in Appellate Body 

Report, US – Steel Safeguard, paragraph 346. 
44 Appellate Body Report, US – Steel Safeguard, paragraph 346. 
45  Appellate Body Report, US – Lamb, paragraph 137. 
46  Ibid, paragraph 138. 
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in September 2007, the increase is neither sudden nor sharp.  It reflects a continuation of longer 

term trends, which have seen a gradual increase in market share from efficiently produced 

imports.  Import growth has been gradual and steady, subject to a recurring and predictable 

seasonality, reflecting demand for the product.      

Figure 4 Increase in imports from January 2004 – October 2007 
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74. As can be seen in Figure 4, there has not been a surge in imports that would meet the requirement 

that the requisite change in the nature of imports be 'recent'.  Instead, as Figure 5 demonstrates, 

during the most recent period (i.e., May 2007 to the present) imports declined significantly.  The 

peak in imports that preceded this period were partially cyclical in nature, and partially due, 

according to industry sources, to extraordinary factors such as a threatened strike at a major 

Danish processor (this labour issue has been resolved).  
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75. Figure 5 

2007 Australian Imports 
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Source:  ABS data 

 

76. Data on imports relative to domestic production of the like or directly competitive product (i.e., 

primal and sub-primal cuts produced by boning rooms) is not available.  In its 2005 inquiry on the 

Australian Pigmeat Industry, the Commission estimated for some of its calculations that around 

40 percent of total domestic production of pigmeat was dedicated to the fresh meat sector.47  

Consumption of fresh pork in this market segment is expanding significantly, by 25 percent in 

recent years.48  This means that earlier estimates as to the proportion of meat entering the 

secondary processing sector may be unreliable, particularly when total production has remained 

fairly steady (see Figure 6 below). 

77. In the absence of precise data on these issues, it is impossible to estimate with any reliability the 

relativities between domestic meat destined for secondary processing and imports of frozen, 

boneless pigmeat cuts.  The Commission itself recommended "caution" when interpreting 

estimates as to the share of the processing sector taken respectively by imports and domestic 

                                                      
47 See, for example, PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), Appendix B-4, 

page 200.  
48  British Pig Executive Briefing Paper of May 2006 (attached as Annexure 7).  
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pigmeat, because such results were "sensitive to the assumptions made about meat yield and the 

proportion of domestic production entering the manufacturing sector".49     

78. Figure 6 below sets out the available data on total domestic pigmeat production relative to imports 

of frozen boneless pigmeat cuts.  This figure reveals that domestically produced pigmeat 

continues to represent the lion's share of pigmeat in Australia. 

Figure 6 
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  Source: ABS data from PC website, see http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

adjusted as per Note (see below). 

__________ 

Note: * Domestic pigmeat production from ABS data adjusted to equivalence with imports using 
conversion factor of 0.78 50 

                                                      
49  PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), Annex B-4, p. 201 
50  This corresponds to the carcass to retail conversion factor published by The Food Industry Center, 

University of Minnesota.  As the Center explains: "A carcass with an average weight of 184 pounds yields 
142.8 pounds of retail product; and 142.8/184 = 0.776. Many of the current retail cuts are boneless or semi-
boneless, so if all product was boneless the conversion factor would be 72.9 percent, only slightly lower, 
with the total weight of edible product being 134.1 pounds. The conversion factors do not count any weight 
added by absorption such as pumping for hams since the solution is not pork". (Agricultural Conversion 
Factors. The Food Industry Center, University of Minnesota, 
http://foodindustrycenter.umn.edu/Agricultural_Conversion_Factors.html).   We note that the Commission 
used different conversion factors for legs and middles in its 2005 report. 
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79. It is also important in this inquiry to take into account the fact that domestic producers face 

absolutely no import competition on the proportion of their production that is sold to retailers and 

for export.  It therefore is hard to see how the relatively minor increase in imports could be 

significant enough to cause any injury at all, let alone the very high level of injury required to 

impose safeguard measures. 
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Serious injury and threat of serious injury 

Serious injury and threat of serious injury are 'exacting' and 'very high' standards 

80. '[S]erious injury' means a significant overall impairment of a domestic industry' and '[t]hreat of 

serious injury' means serious injury that is clearly imminent'51 and a determination of threat 'shall 

be based on facts and not merely on allegation, conjecture or remote possibility'.52  WTO disputes 

settlement decisions make clear that, in determining the existence of serious injury to a domestic 

industry, a domestic authority must apply a 'very high',53 'exacting'54 standard.55  

81. In undertaking its inquiry on this aspect, the Commission is to 'evaluate all relevant factors of an 

objective and quantifiable nature having a bearing on the situation of that industry, in particular, 

the rate and amount of the increase in imports of the product concerned in absolute and relative 

terms, the share of the domestic market taken by increased imports, changes in the level of sales, 

production, productivity, capacity utilization, profits and losses, and employment'.56  As with 

other elements of the inquiry, such analysis needs to be supported by 'objective evidence'.57   

82. In undertaking its analysis in this matter, the Commission is – in line with applicable WTO 

jurisprudence – bound to observe the following requirements:  

(a) every relevant factor needs to be analysed to determine whether the 'exacting' standard of 

serious injury is met;   

(b) if 'threat' of injury is claimed, the Commission must consider whether the relevant 

industry is manifestly on the brink of an imminent and dire economic situation; 

(c) data on relevant factors must allow the Commission to conduct a 'proper evaluation', such 

that the commission can draw 'reasoned and adequate conclusions', based on a 'sufficient 

                                                      
51  Agreement on Safeguards, Article 4.1(b). 
52  Agreement on Safeguards, Article 4.1(b). 
53 Appellate Body Report US – Lamb, paragraph 124. 
54 Appellate Body Report US – Wheat Gluten, paragraph 149. 
55 The Appellate Body has made clear that the degree of injury required in a safeguard case -- serious injury -- 

connotes a 'much higher standard of injury than the word 'material'' used in the context of WTO rules on 
dumping and countervailing measures. (US – Lamb, paragraph 124) 

56  See Article 4.2(a) of the Agreement on Safeguards.  Indeed, the Appellate Body in US – Wheat Gluten 
highlighted (at paragraph 55) that an authority in the position of the Commission must ‘in every case, carry 
out a full investigation to enable them to conduct a proper evaluation of all of the relevant factors expressly 
mentioned in Article 4.2(a)’. 

57  Agreement on Safeguards, Article 4.2(b). 
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factual basis'.58  The evaluation is not simply a matter of form, and the list of relevant 

factors to be evaluated is not a mere 'check list';59 and  

(d) if data on the specific domestic industry being analysed is insufficient, for example 

because it has not been sufficiently disaggregated for different phases of the production 

chain, the Commission will simply not be able to make a determination of serious injury 

consistent with the General Procedures and the Agreement on Safeguards. 

The relevant domestic industry 

83. As outlined above60, the relevant domestic industry for purposes of the Commission's injury 

evaluation is boning rooms.  

84. The Commission's 2005 report on the Australian Pigmeat Industry indicates that, in 2005, the five 

largest primary processors represented 91 percent of the national pig kill.61  This group, which 

comprises both abattoirs (which are not part of the relevant domestic industry for purposes of this 

inquiry) and boning rooms (which are the relevant domestic industry), was made up of the 

following companies: 

(a) QAF Meat Industries; 

(b) Swickers; 

(c) Linley Valley Pork; 

(d) Port Wakefield (Primo); and 

(e) Big River Pork. 

85. Limited data is publicly available on the performance of these businesses as a whole, let alone on 

the performance of their boning room operations, as a distinct industry for purposes of the 

Commission's analysis in this inquiry.  But the data that is publicly available is reviewed below 

and points to a generally healthy level of performance.   

                                                      
58 Appellate Body Report US – Lamb, paragraph 131. 
59 Appellate Body Report US – Lamb, paragraph 104. 
60  See paragraphs 16-33 relating to 'domestic industry'. 
61 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005) page 192. 
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86. With respect to QAF Meats: 

(a) it is Australia’s largest pig and pigmeat producer, accounting for approximately 20 percent 

of Australian production.  In 2006, it sold over 1 million heads or approximately 69,000 

metric tonnes of pork;62 

(b) it has the largest abattoir facility in Australia, with a capacity to process 1 million heads 

per year; and 

(c) its focus is the Australian retail market and it has dedicated its entire boning room at the 

Corowa facility to process chilled pork for the retail market.63 

87. QAF’s focus on the Australian retail market is not surprising.  Australian producers are the sole 

suppliers to Australia’s retail and foodservice markets.  As discussed above,64 consumption in this 

market segment has grown by 25 percent in recent years.  Imports do not compete with Australian 

products in this market because all imports must be further processed into smallgoods.  In 

addition, the Australian industry is the sole supplier to smallgoods manufacturers that are not 

authorized by AQIS to use imports.  These restrictions mean that imports and the domestic like 

product only compete directly in a very narrow market segment:  smallgoods manufacturers that 

are authorized to use imports. 

88. QAF also has an related company – Diamond Valley Pork Pty Ltd – and we have the following 

information to hand: 

(a) 'the operating performance of Diamond Valley improved in 2006 as a result of increased 

throughput in the abattoir and boning room, as well as improved margins for both carcases 

and boned products';65 and 

(b) 'slaughter operations have increased by 20 percent over that of 2005 and the company is 

now at full capacity. The company has, at the end of 2006, embarked on a construction 

programme to increase its chiller capacity which is currently the 'bottleneck' in its process. 

With the additional chillers, capacity of the plant will increase to 500,000 heads per year 

and this will make Diamond Valley one of the leading abattoirs in the Victoria area.'66 

                                                      
62 Ibid, page 23. 
63 Ibid, page 24. 
64  See above, footnote 48.  
65  Ibid, page 25.  Diamond Valley, located in Laverton, Melbourne specializes in the processing of pigs and 

has a capacity of 250,000 heads per year and boning lines to process 300 pigs a day.  
66 Ibid. 
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89. In looking at QAF – a significant player in the relevant domestic industry – we would note that 

increased investments and full capacity are not likely to be the acts of members of a seriously 

injured industry.  

90. Several submissions already made in this inquiry focus on the state of pig producers.  This is not 

the domestic industry for the purposes of analysing serious injury.  Pig producers are producers of 

a product that is upstream to the production of the primal and sub-primal cuts for use in the 

manufacture of smallgoods that compete directly with imports of frozen, boneless pigmeat cuts 

for use in the manufacture of smallgoods.  

91. In our initial submission of 9 November 2007, we highlighted the need to obtain performance data 

in a suitably disaggregated form, in order to focus on the relevant domestic industry.  We reiterate 

this point in this submission.  Data concerning phases of the pigmeat production chain that does 

not relate to the performance of the industry producing primal and sub-primal cuts for use in the 

manufacture of smallgoods cannot form the basis of a proper evaluation of serious injury for the 

purposes of this safeguards inquiry.  In the absence of performance data allowing evaluation of 

the relevant injury indicators pertinent to the specific domestic industry that produces like or 

directly competitive products, there is simply not a basis on which the Commission could properly 

reach a conclusion on the existence of serious injury or a threat thereof. 

Evaluation of injury factors 

92. We note at the outset that suitably disaggregated sales data is not available from the myriad 

sources we investigated in preparing this submission.  In the absence of data relating to the injury 

indicators for the specific industry under consideration, namely boning rooms, it is not open to the 

Commission to reach a finding of serious injury in this matter.  We further note that during the 

Commission’s 2005 inquiry, the APL stated that it would take an entire year for the Commission 

to gather the data necessary to assess the condition of the industry.67 

The rate and amount of the increase in imports of the product concerned  

93. As detailed previously,68 the level of imports in the most recent period has declined.  And over the 

past five years, import growth has been gradual and orderly.  There is nothing in the data to 

suggest that the increase in imports is recent enough, sudden enough, or sharp enough to cause or 

threaten serious injury.  Imports increased between September 2002 and September 2007 by about 

2,000 tonnes per month, against a backdrop of total domestic pigmeat production of about 25,000 

a month.  This is not a significant increase in imports. 

                                                      
67  APL Productivity Commission Australian Pig Meat Industry Public Inquiry Submission 1, (19 October 
2004). 
68  See Figure 5 above.  
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The share of the domestic market taken by increased imports 

94. As set out previously,69 data on the share of the relevant domestic market is not available, and the 

Commission itself has advised "caution" in when interpreting estimates as to the share of the 

processing sector taken by imported frozen, boneless pigmeat cuts.  In addition, in considering 

this factor, it is also important to take account of the fact that domestic producers face absolutely 

no import competition in the fresh pigmeat market. 

Production 

95. Suitably disaggregated production data is not available from public sources.  In the absence of 

data relating to this injury indicator for the relevant domestic industry, the Commission cannot 

reasonably reach a finding of serious injury in this matter. 

96. In fact, if anything, the limited, aggregated publicly available data shows that overall pigmeat 

production has not been materially affected by imports.  The following graph shows total pigmeat 

production (seasonally adjusted) as reported by ABS: 

Figure 7 

Domestic pigmeat production (in Tonnes)
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Source:  ABS data from PC website, see http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls  

97. As the Commission can see, overall pigmeat production has essentially remained flat despite the 

increase in imports since 2004.  The following graph illustrates this trend: 

                                                      
69  See paragraph 76above. 
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Figure 8 Overall Pigmeat Production Trends 
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Source:  ABS data from PC website, see 

http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

98. As shown in Figure 9, the slight drop in domestic production in recent years is attributable to the 

fact that the industry finds itself at the bottom of the hog cycle.  The hog cycle is a well-

documented phenomenon, which cannot be avoided through safeguard measures. 
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Figure 9 

Pork Meat Production and Trend
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Source:  :  ABS data from PC website, see 

http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

99. There is also evidence that import volumes have not impacted on the number of pigs slaughtered 

per month: 
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Figure 10 
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Source: APL (taken from ABS); ABARE data from PC website, see 

http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

100. As can be seen in the preceding graph, the number of pigs harvested per month has remained 

relatively constant since January 2005, despite the increase in import volume.  One would expect 

to see a significant drop in the number of harvested pigs if imports were causing serious injury. 

Changes in the level of sales, profits and losses, and employment 

101. Suitably disaggregated data relating to the changes in the level of sales, profits and losses, and 

employment is not publicly available, based on the investigation conducted to prepare this 

submission, nor has it been made available to us by the Commission or the other parties to this 

inquiry.  In the absence of data relating to these injury indicators for the relevant domestic 

industry, the Commission cannot reasonably reach a finding of serious injury in this matter. 

Imports of pigmeat from all sources do not pose a threat of serious injury 

102. The volumes of imports from all three sources (namely, Canada, Denmark and the United States) 

have decreased rather than increased in the second half of 2007.  When January through April 

2007 is compared to May through September 2007, ABS statistics confirm that the volumes 

declined by more than 55 percent for imports from the US, by more than 63 percent for imports 

from Denmark and by more than 37 percent for imports from Canada.  Moreover, the ending  
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103. inventories for pork products in 2008 are projected to remain stable for Canada compared to 2007 

(50,000 metric tons).  For the US, as discussed above, ending inventories will only increase by 

2,000 metric tons when 2008 is compared to 2007.70  These steady levels of inventories will not 

result in an increase in imports in the imminent future. 

104. In addition, the factors that result in attenuated competition for imports from the US also limit 

competition for imports from other sources.  Imports compete with domestic product in the 

secondary processing market, which is a limited segment of the market.  This is not likely to 

change in the imminent future given the restrictions on imports imposed by Australia.71  

Moreover, the participants in the Commission’s 2005 inquiry stated that pigmeat from Canada 

and Denmark was 'both competitively priced and of a high quality' compared to the Australian 

product.72  As the products that are being imported have not changed, and are not likely to change, 

the quality differences between imports and the domestic product further confirm the lack of 

competition between these products. 

 

                                                      
70 US Department of Agriculture, Foreign Agriculture Service, Official USDA estimates, available at 

http://www.fas.usda.gov/psdonline/psdQuery.aspx.  Data regarding ending inventories are not available for 
Denmark. 

71  The US industry association statements in this brief regarding Australia’s import restrictions should not be 
read as an acknowledgement that those restrictions are consistent with Australia’s WTO obligations. 

72 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), page 28. 
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Causation and non-attribution 

105. The Commission notes in its Issues Paper that it is vitally important there be a causal link between 

any increase in imports of the specified goods and the alleged serious injury or threat thereof.  As 

demonstrated above, there is no evidence of serious injury to the domestic industry, the boning 

rooms, and consequently we have submitted that there are no grounds for continuing to inquire 

into the issue of causation.  If, however, the Commission determines otherwise, or if it elects to 

define the relevant domestic industry as something broader than this specific industry, it remains 

clear that any injury that may be found to exist has little to do with an increase in imports.  

106. The WTO Appellate Body has considered the whole question of causation in a number of disputes 

and has established extensive guidance and precedents.  In particular it has observed: 

'… the term 'the causal link' [as it appears in the first sentence of Article 4.2(b) of 

the Agreement on Safeguards] denotes, …. a relationship of cause and effect 

such that increased imports contribute to 'bringing about', 'producing' or 

'inducing' the serious injury. 73    

107. Nevertheless, the Appellate Body has also emphasized the crucial significance of the second 

sentence of Article 4.2(b) of the Agreement on Safeguards, emphasising that injury caused by 

factors other than imports must not be attributed to imports: 

'Clearly, the process of attributing 'injury', envisaged by this sentence, can only 

be made following a separation of the 'injury' that must then be properly 

'attributed'.  What is important in this process is separating or distinguishing the 

effects caused by the different factors in bringing about the 'injury'.'74  [Emphasis 

in original]. 

108. Indeed, the non-attribution language in the second sentence of Article 4.2(b) of the Agreement on 

Safeguards has been further explained to mean that the: 

'… effects of increased imports, as separated and distinguished from the effects 

of the other factors, must be examined to determine whether the effects of those 

imports establish a 'genuine and substantial relationship of cause and effect' 

between the increased imports and the serious injury.'75 

                                                      
73 See Appellate Body Report, US – Wheat Gluten, paragraph 69, footnote 19. 
74 See Appellate Body Report, US – Wheat Gluten, paragraph 69, footnote 19. 
75 See Appellate Body Report, US – Lamb, paragraph 168. 
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109. In a situation, therefore, where several factors might be at play in terms of causation, the 

Commission must ensure that the injurious effects caused by all the different causal factors are 

distinguished and separated.  Otherwise, as the Appellate Body has observed, 'any conclusion 

based exclusively on an assessment of only one of the causal factors – increased imports – rests 

on an uncertain foundation, because it assumed that the other causal factors are not causing the 

injury which has been ascribed to increased imports.'76  [Emphasis in original]. 

110. Accordingly, in order to recommend that safeguard measures be contemplated, the Commission 

must determine, on the basis of objective data:   

(c) first the existence of a causal link between increased imports and serious injury to the 

relevant domestic industry (in the sense that increased imports brought about, produced or 

induced such injury); and  

(d) secondly, that injury caused by other factors not be attributed to increased imports. 

The facts of this matter do not reveal the existence of the requisite causal link between 

imports and alleged injury 

Existence of a causal link 

111. As to the first requirement of the analysis of causation, namely the existence of a causal link 

between imports and injury, in our view, there is no objective evidence that an increase in imports 

in recent years has caused serious injury to the domestic industry.  Even assuming, for the sake of 

argument, that there is the requisite increase in imports and the requisite level of injury, the 

damage has not been brought about, produced or induced by imports. 

112. The Commission addressed the relationship between imports and the economic state of the 

pigmeat sector in 2005.  It concluded that: 

'Imports of pigmeat are … a symptom of  

• the displaced Australian pigmeat being either more expensive or of lower quality 

than the imported pigmeat; and/or 

• Australian processors being unable to supply large volumes of consistent quality 

rather than the cause of its lack of competitiveness.'77 [Emphasis in the original] 

113. That finding is equally applicable today only two years later.  

 

                                                      
76 See Appellate Body Report, US – Lamb, paragraph 179. 
77 See PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), page 45. 
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Non-attribution 

114. Even if there were a causal link between imports and injury, the extent to which any such injury 

exists is due overwhelmingly to other factors.  Such factors include:  

(e) the overall lack of competitiveness of the Australian pigmeat sector, which is broader than 

the domestic industry relevant to this inquiry, due to: 

(i) comparative lack of scale economies 

(ii) high feed costs and other issues due to drought; 

(iii) more general feed grain issues, including the subsidised development of the 

Australian fuel ethanol industry; 

(iv) the appreciating Australian dollar; and 

(v) the ongoing structural change; and 

(f) Additional factors, including quarantine restrictions on the importation of feedgrain and 

carcasses and half carcasses.  

Competitiveness 

Lack of economies of scale 

115. The Commission's 2005 report highlighted that the Australian processing industry lacked 

economies of scale when compared with internationally competitive pigmeat processing 

industries.78   

Higher feed costs 

116. There is considerable evidence that higher feed costs are hurting Australian producers of pigs by 

dramatically forcing up the cost of production.  Because pigs for harvest are an essential input to 

the carcasses and half carcasses that are, in turn, an essential input to the boning rooms that 

constitute the relevant domestic industry for purposes of this inquiry, such rises in the cost of 

production can lead to higher input costs for the boning room industry.  

117. Feedgrain prices have increased in the recent period:  

                                                      
78 PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), page 70. 



 

 
Minter Ellison | Ref:    26-5674265   Safeguards Inquiry into the Import of Pigmeat | page 44
 
 
 
 
ME_73794274_1 (W2003) 

Figure 11 

Major Grain Prices Comparison ($/Tonne)
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Source:  ABARE data from PC website, see 

http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

118. In the period since January 2006, feedgrain prices have, as a result of drought, increased from a 

range of AUD140-220/tonne to over AUD350/tonne in early 2007.  APL data suggests that prices 

have peaked at almost AUD420/tonne in September/October 2007.79  Feedgrain make up around 

50 percent of the total cost of production for pig producers in Australia, meaning production costs 

have increased to a commensurate level.80  

                                                      
79  See for example, APL Eyes and Ears, Issue 257, (15 November 2007), page 4 (attached at Annexure 6). 
80 See PC Inquiry Report, Australian Pigmeat Industry (18 March 2005), page 123.  The PCRC – which was 

established in October 2005 primarily for the purpose of reducing feed costs through innovative grain 
production – has also observed: 'The Australian pork industry finds it increasingly difficult to achieve 
sustainable returns.  The cost of production, and this profitability of the industry, is determined by feed 
prices and efficiency of conversion to pork product.  Over the last three years feed prices have been very 
high and variable and feed conversion efficiencies into lean meat are suboptimal … In addition, although 
Australia is a low-cost producer by world standards in times of grain surplus, high and unpredictable grain 
prices remain a crippling burden in times of drought, particularly as grain cannot be readily imported.' (See 
www.porkcrc.com.au (relevant article attached as Annexure 2).  It is likely this burden has increased since 
October 2005. 
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119. Similarly, slaughter numbers have remained within the range of recent years: 

Figure 12 
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Source: APL (taken from ABS) data from PC website, see 

http://www.pc.gov.au/__data/assets/excel_doc/0003/72291/Web_Data2.xls 

120. This clearly results in a situation where average revenues are remaining within the same range as 

recent years; whereas costs of production have increased.   

121. The impact of this dynamic in an industry upstream to the relevant domestic industry in this 

inquiry is unclear.  Evidence from APL, however, suggests that there may be an impact from 

feedgrain prices upon downstream boning rooms.  APL acknowledged in its submission to the 

Commission during the 2005 inquiry that 'A substantial part of the industry is not globally 

competitive'.81  Similarly, it has identified drought impacts on feed grain prices as having a 'major 

impact' on the wider pigmeat industry.82  Indeed, it has observed, amongst other things, that 

during times of drought, rising feed grain prices invariably impact upon the economic 

performance of piggery enterprises; and the likely economic impact of the current drought on the 

wider pigmeat industry would be a:  

(a) 'loss of approximately $208 million in gross domestic product'; 

                                                      
81 APL Productivity Commission Australian Pig Meat Industry Public Inquiry Submission 1, (29 October 

2004), page 6. 
82 See, for example, APL, Fact Sheet: Feed Grain Issues, (undated), page 1  (attached as Annexure 1). 



 

 
Minter Ellison | Ref:    26-5674265   Safeguards Inquiry into the Import of Pigmeat | page 46
 
 
 
 
ME_73794274_1 (W2003) 

(b) 'reduction in household income of $48.04 million'; and 

(c) 'loss of more than 1,500 jobs post farm-gate'.83 

Development of a subsidised ethanol industry 

122. APL has also consistently argued that the subsidised development of the ethanol industry is 

having a negative impact on the pigmeat sector as it diverts much needed feed grain away from 

the hog industry, with the result that feed grain prices increase even further.84 

Appreciating Australian dollar 

123. The appreciating Australian dollar is another factor that is arguably having a significant impact on 

the lack of competitiveness of the wider Australian pigmeat sector.  Since early January this year, 

the Australian dollar has risen from 0.7939 US cents through to 0.9376 US cents on 7 November 

2007.  Such a surge has seen, amongst others, the: 

(a) PCRC note that 'barriers to profitability [in the Australian pigmeat sector] are further 

compounded by unfavourable exchange rates which have stalled export growth';85 and 

(b) the Chief Executive of APL observe that the 'high dollar has been responsible for slowing 

pork exports to major export markets like Singapore.  Pork normally destined for 

Singapore has been pushed back onto our already oversupplied domestic market'.86 

124. In sum, we submit that, in the first instance, the Commission does not need to consider the 

question of causation because there is no evidence that the domestic industry is seriously injured 

(or threatened with such injury).   

125. But if the Commission is of the view that serious injury is occurring or threatened to the domestic 

industry in question, then we submit that such injury or threat thereof has not been caused by 

imports.   

126. In addition, any injury that is present in the relevant domestic industry results from other factors 

relating mainly to the overall lack of competitiveness of the wider Australian pigmeat industry.  

Injury caused by these factors must not be attributed to imports for the purpose of considering 

safeguard measures. 

                                                      
83 Ibid.  
84 See, for example, APL, Fact Sheet: Feed Grain Issues, (undated), pages 3-4 (attached as Annexure 1).  See 

also a recent article in the Sydney Morning Herald entitled 'Poor outlook for grain stokes fight over 
biofuels', 31 October 2007, attached as Annexure 3. 

85 See, for example, Annexure 2. 
86 See, for example, the APL’s media release of 10 September 2007, attached as Annexure 4. 
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Provisional Safeguard Measures  

WTO Agreement on Safeguards 

127. Relevant safeguards rules87 provide that: 

'In critical circumstances where delay would cause damage which it would be difficult to 

repair, a Member may take a provisional safeguard measure pursuant to a preliminary 

determination that there is clear evidence that increased imports have caused or are 

threatening to cause serious injury.'  [Emphasis added].   

128. Article 1 of the Agreement on Safeguards provides that: 

'This Agreement establishes rules for the application of safeguard measures which shall be 

understood to mean those measures provided for in Article XIX of GATT 1994.' 

129. Clearly provisional action is a safeguard measure for the purposes of the Agreement on 

Safeguards and consequently such action must comply not only with the specific requirements of 

Article 6 but also with all the rules set out in the Agreement that govern the application of 

safeguard measures. 

130. Those rules require, inter alia, that before recommending the application of provisional measures 

the Commission must determine that the domestic industry is suffering serious injury or the threat 

thereof and that such injury is being caused by increased imports and that the necessary causal 

link is not compromised by other factors that may be causing injury.  Such determinations must be 

made by the Commission on the basis of 'objective evidence' and its report must contain findings 

and reasoned conclusions reached on all pertinent issues of fact and law'. 

131. While Article 6 does allow that an investigation subsequent to the introduction of provisional 

safeguard measures may result in a final finding that long term safeguard measures are not 

justified, it is clear from the terms and context of the Agreement on Safeguards and Article XIX 

of GATT that the grounds for making a preliminary determination are, in fact, more demanding 

than for a final determination.  It is important to recall that 'ordinary' safeguard action is 

characterized by GATT as emergency action.  Provisional safeguard action can only be 

entertained if the competent authority can identify an emergency within an emergency involving, 

not just serious injury, but critical circumstances where delay would cause damage which it would 

be difficult to repair'.  

                                                      
87 Article 6 of the Agreement on Safeguards, given effect by Paragraph 16 of the General Procedures.  
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132. With respect, this array of stringent requirements is not reflected in the Commission's observation 

in the Issues Paper88that: 

'It is particularly important to note that a determination on provisional safeguard measures 

essentially is a preliminary safeguard determination and, as such, must be based on prima 

facie evidence of increased imports causing serious injury to the relevant local industry'. 

133. While it is true that Article 6 of the Agreement on Safeguards provides for the making of a 

preliminary determination, it is clear from the strict criteria set out in both the Agreement on 

Safeguards and Article XIX, and the overall context of those documents, that 'preliminary' can be 

interpreted only in a chronological sense, not a qualitative one.  In particular, the evidence 

required cannot be construed as merely prima facie.  The imputation to be drawn from the term 

'clear evidence' is that the information available to the competent authority admits of no other 

realistic conclusion than that the domestic industry is suffering serious injury or threat thereof to 

an extent that it would be difficult to repair in the event of any delay.  

Application in the present circumstances 

134. In the present matter, the critical circumstances criterion requires the Commission to assess by 

reference to clear and objective evidence whether a delay in making a decision on safeguard 

measures would cause damage that would be difficult to repair.  The threshold issue confronting 

the Commission is that, on present indications, it is extremely unlikely that sufficient objective 

and clear evidence will be available to the Commission by 14 December 2007 to enable reasoned 

conclusions to be reached on the application to the domestic industry, as properly defined, 

(namely, the industry producing primal and sub-primal cuts), of all the criteria relevant to 

consideration of provisional safeguard measures (i.e., unforeseen developments, increased 

imports, serious injury and causation as well as 'critical circumstances').   

135. This view gains support from the observation of APL89 that:  

'It would take the Commission a year to determine properly the condition of the industry 

and recommend appropriate action to improve it.' 

136. Even if such evidence of damage were available, however, it would have to be established that it 

related to industry members responsible for the majority of production. 

137. Central to the rationale of provisional trade measures, both generally and in the Agreement on 

Safeguards, is the concern that a delay in responding to increased imports will result in 

                                                      
88 See PC Issues Paper, Safeguards Inquiry into the Import of Pigmeat, (October 2007), page 9. 
89 APL Productivity Commission Australian Pig Meat Industry Public Inquiry Submission 1, 

(19 October 2004).  
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irremediable damage.  The maximum prospective delay in the present matter is about 3½ months 

and the question to be resolved is whether such a delay would cause a major proportion of the 

domestic industry to be so critically affected that it would be difficult to repair the damage.  The 

decision to be made by the competent authority does not involve possibilities, likelihoods or 

probabilities; it involves an unqualified finding that the 'delay would cause damage which it 

would be difficult to repair'.  Further, it is clear that damage of this magnitude to individual 

members of the domestic industry is not the issue to be assessed by the competent authority.  
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Public Interest 

138. Even if the Commission is of the view that: 

(a) there have been increased imports; and 

(b) such increased imports: 

(i) were the result of unforeseen developments; and 

(ii) have caused, or threaten to cause, serious injury to the domestic industry, 

we believe that the Commission – in line with its general policy guidelines, as laid down by 

section 8 of the Productivity Commission Act 1998 (Cth) – should recommend that safeguard 

measures would not remedy the injury occurring and therefore should not be implemented.   

139. As the Commission’s 1998 report highlighted, safeguard action would not necessarily assist either 

the pig farmers or primary processors and would obviously impact negatively on secondary 

processors, retailers and consumers.   

140. The problems associated with the pigmeat sector are far more symptomatic of a sector that has 

been in decline over a protracted period of time and is continuing to struggle to adjust to the 

current competitive environment of not just Australia, but the global economy.  Imposing 

safeguards in this context is likely to reduce incentives for the industry to change and restructure.  

In addition, safeguard action would also detract from Australia's capacity to seek reductions in 

overseas trade barriers and, perhaps most importantly, would risk legitimate retaliatory action by 

exporting countries that may impact on globally competitive Australian industries.   
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