20 December 2006

Chris Sayers

Assistant Commissioner
Benchmarking Business Regulation
Productivity Commission

Locked Bag 2, Collins Street East
Melbourne VIC 8003

Dear Mr Sayers
Discussion Draft on Performance Benchmarking of Australian Regulation

AFMA participated in the Commission’s Roundtable consultation on the Discussion
Draft on 11 December and appreciated the opportunity provided there to
comment directly to the Commission on a range of matters. We believe the
Discussion Draft represents significant progress towards the effective performance
benchmarking of Australian regulation and the Commission’s work will provide a
meaningful contribution towards better regulation in Australia. We wish to
contribute further to the process by providing some additional comments.

At the outset, we would like to confirm our view that the Commission’s work on
this project is valuable and we support a prompt conclusion to enable the
benchmarking process to begin next year. In addition, we believe that all levels
of government and its agencies should give careful consideration to the
Commission’s final report.

Benchmarking Regulatory Process is Essential

From our perspective, it is critical to prevent inferior regulation being added to the
existing stock of regulation, so the Commission’s proposal to benchmark the
regulatory process (especially regulatory design) is welcome.

For example, the objective of a regulation should be absolutely clear and it should
normally be determined through a process that includes effective consultation
(which would help determine if there is a market failure that needs to be
addressed through regulation), so the technical features of the associated
regulatory instrument can then be designed having regard to this objective. This
would also facilitate easier post-implementation evaluation of a regulation. At
present, this simple condition for efficient regulation is not always satisfied.

Therefore, we support the Commission’s proposal in Chapter 7 to benchmark the
regulatory process. Our experience is consistent with the Commission’s
observation that regulations that are designed, administered and enforced in a
manner consistent with best practice principles are less likely to impose an
unnecessary burden on business. We believe that both the Regulation Taskforce’s
and COAG’s principles for good regulatory practice are relevant in this context.

In addition, we wish to bring to your attention the Principles for Better Regulation
issued by the International Council of Securities Associations (ICSA) - attached.
ICSA represents trade associations and self-regulatory organisations active in the
world’s major financial markets and the Principles are designed to provide a set of
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best practice guidelines for improved regulation of the world’s financial markets.
AFMA is a long-standing member of ICSA and we have endorsed the Principles.

The Principles, which are targeted at the community of international financial
regulators, were developed in response to the growing and unprecedented
regulatory burden that is now facing international financial institutions. However,
they could usefully be applied in most regulatory situations.

We commend the ICSA Principles to you for consideration in the design of
indicators to benchmark the regulatory process. They are consistent with the
indicators proposed in table 7.3 and could be useful in the detailed design of the
benchmark indicators that would be applied.

It may be helpful to present the indicators in a sequence that follows the
regulatory process; determining the need for and objective of regulation and then
the design of regulatory instruments to give effect to the declared objective. An
effective RIS would provide helpful insight and discipline into this process. This
would provide a base from which the administration and enforcement of
regulation could be assessed, as proposed. The existence of a benchmarking
process (which would necessarily be subjective) would promote the design of new
regulation that is proportionate, targeted and risk-based.

Existing Stock of Regulation

It is necessary to address deficiencies in the existing stock of regulation, as well
as preventing additions that are inadequate. In this context, we note that the
efficiency of regulation that is specific to wholesale banking and financial markets
business is being improved through the ongoing Corporations and Financial
Services review process that is being directed by the Parliamentary Secretary to
the Treasurer, the Hon Chris Pearce MP. However, member firms also have an
interest in the broader regulatory issues faced by business in general and a
benchmarking exercise would help to identify and prioritise areas for potential
improvement.

Scope of Regulation and Regulators

In our experience, de facto regulation can extend well beyond formal legislation
and regulations to include policy statements, guidance notes and other materials
issued by regulatory bodies. There is growing reliance on principles-based law
and the likely effect of this will be to increase reliance on subsidiary regulatory
instruments, as regulators are given more interpretative scope in their
administration of the law.

Further, an assessment of the effectiveness of administration can on occasion
require consideration of the extent of coordination with non-government agencies
that have a regulatory role. For instance, the Australian Securities Exchange
(ASX) is an important market regulator, sometimes described as a ‘co-regulator’
with ASIC.* ASX market participants are regulated by the Exchange, ASIC and in
some instances by APRA or an overseas regulator. Effective regulation in this
context requires a degree of coordination or mutual recognition by regulators. In
other areas, it may be appropriate to similarly recognise the role of self-regulatory
bodies, especially where they represent a market response to a regulatory need.?

1 ASX and ASIC have a memoranda of understanding.

2 Self-regulation is an option that should be considered by governments when assessing the
need for an official regulatory response to an emerging issue. In this context, ICSA’s
Principles for Better Regulation recommend that the full range of regulatory responses be
considered.



Interstate and International Regulation Benchmarking

It is apparent that the Commission’s work has a significant focus on interstate
benchmarking of the regulatory burden. We understand this is a near term
priority and that it is the intention that Commonwealth regulation will also be part
of the benchmarking process as it evolves. This is important to sectors like the
wholesale banking and financial markets, which are predominantly regulated
under Commonwealth law, though they also face the regulatory burden
encountered more generally by businesses that operate interstate (eg state
payroll taxation differences).

In addition, the cost of regulation can impact on international competitiveness, as
well as interstate competitiveness. Businesses involved in the wholesale banking
and financial markets are acutely aware of this issue, as many form part of global
companies that can relocate significant parts of their business across international
borders. Some interstate issues like mutual recognition of regulators/regimes are
also relevant in the international context.

While we would not propose that the project be extended to cover international
comparisons at this early stage, we do believe the Commission should not lose
sight of this aspect and should include specific reference to it in the benchmarking
framework that is finally presented to the Government. We acknowledge the
practical limitations to making international comparisons but believe some useful
assessments can be made in this area.

Benchmark Indicator Design

There will be sectoral differences, so to maximise value from a benchmarking
exercise the indicators to be used should be determined in conjunction with the
regulator and other stakeholders in the regulatory process. This would facilitate
the effective inclusion of characteristics specific to an industry in the design of the
indicators and promote ‘buy-in’ to the benchmarking process by key stakeholders.

In addition, the benchmarking process may on occasion have to capture
differences within a sector, especially where the practical effect of regulation may
depend on the size of the regulated entity, or its place in a larger corporate group.
For example, a conglomerate with multiple licenses may face a different
regulatory burden to a single, stand-alone company.

It is necessary to avoid a situation where the benchmarking process might
become a regulatory burden of itself, if businesses are required to report
compliance costs in a given manner. The Commission has acknowledged concerns
in this area and we note, for example, that the proposed use of reference
businesses would help to address this issue.

Concluding Comments
AFMA appreciates the opportunity to contribute to the Commission’s work on
regulatory benchmarking. We would be happy to follow-up any queries that you

may have arising from this submission. Please contact me if you require any
further information from us.

Yours sincerely
20«/{ /47 ““A

David Lynch
Director of Policy



D ICSA

INTERNATIONAL COUNCIL of SECURITIES ASSOCIATIONS

RULE MAKING AND REGULATION IN FINANCIAL MARKETS:
PRINCIPLES FOR BETTER REGULATION

For all ICSA members, well-judged regulation is essential in promoting the proper
functioning and integrity of financial markets, the prevention of financial crime, and
the appropriate protection of market users and investors.' At the same time,
inappropriate or excessive regulation undermines markets and harms the interests of
consumers, businesses and economic growth more generally. So finding the right
balance is most important. Recognising this, governments, regulators and market
participants in a number of jurisdictions have identified and in some cases already
adopted a working philosophy of better regulation.? ICSA members strongly support

this development.

The “better regulation” initiatives announced to date have included a variety of
measures such as a commitment to reduce red tape and unproductive rules, to regulate
as lightly as possible, to consult more widely before regulating, and to make
regulations straightforward and accessible. In a few jurisdictions, regulators have also
undertaken a thoroughgoing and systematic review of their underlying regulatory

philosophy as part of their commitment to better regulation.?

1. The members of the International Council of Securities Associations (ICSA) represent and/or
regulate the overwhelming majority of the world’s equity, bond and derivatives markets. 1CSA’s
objectives are: (1) to encourage the sound growth of the international securities markets by promoting
harmonization in the procedures and regulation of those markets; and (2) to promote mutual
understanding and the exchange of information among ICSA members. A list of ICSA members is
attached to this document.

2. At the national and international level, a number of governments in Europe as well as the European
Commission have adopted “better regulation” initiatives. In addition, national regulatory authorities
for financial services in Australia, France, Ireland, the Netherlands and the UK have all announced
“better regulation” initiatives. At the provincial level, the British Colombia Securities Commission had
pursued a particularly active “principles based” agenda for a number of years.

3. In this document the term ‘regulator’ is intended to cover all bodies that are authorized pursuant to
law to play a role in: (1) formulating rules, regulations and policies for financial services firms and the
employees of those firms, agents and independent contractors, financial markets and/or financial



This work has now gone far enough for it to be possible to distil many of the most
valuable elements of such an approach. Based on the various “better regulation”
initiatives now in effect, ICSA has drawn together ten Principles for Better
Regulation for discussion with regulatory authorities and market participants.* They
build on ICSA’s other work on transparency and consultation in regulatory policy
making and put forward basic elements of both the philosophy and good practice that

sound intervention in financial markets requires.”

The Principles for Better Regulation are based on the understanding that regulation is
only one of several ways of responding to a problem and that it is an imperfect tool.
Since regulation will typically impose costs, it can only be worth undertaking if there
is a demonstrable market failure, other remedies are likely to be less effective, and the
benefits of intervention are likely to outweigh the costs.® Similar considerations
should also be applied when considering whether and how to handle misconduct by

firms or individuals.

In light of these considerations, ICSA members have endorsed the following
Principles for Better Regulation:

services products; and/or (2) licensing and supervision of the activities of such firms and their
employees, agents and independent contractors, markets and products.

4. The Principles for Better Regulation promote increased efficiency in financial markets and therefore
are entirely consistent with the core objectives of securities regulation as outlined in 10SCQO’s
Objectives and Principles of Securities Regulation. The Principles for Better Regulation also
complement and amplify the IOSCO Principles, as they take into account the underlying economic
rationale for regulatory intervention in a market economy and detail some of the considerations needed
to ensure that intervention achieves its desired effect.

5. See ICSA’s Statement on Regulatory and Self-Regulatory Consultation Practices (2004).

6. In financial markets there are three types of problems that may need to be regulated if market forces
alone are unlikely to be successful in correcting those problems over a reasonable timeframe: (a)
externalities that arise when the costs and benefits of engaging in particular activities do not accrue
solely to the direct buyers and sellers; (b) insufficient competition that enables certain users to exert
monopolistic or monopsonistic market power; and (c) information asymmetries that arise when one
party to a transaction has an informational advantage over another party in that transaction.



PRINCIPLES FOR BETTER REGULATION

1. Establish first whether there is a significant market failure or financial
misbehaviour arising from firms’ conduct, risk management or relations
with consumers, which is not appropriately addressed by existing
regulations and their enforcement and which is unlikely to be mitigated

over a reasonable period of time by market forces.

Setting a robust burden of proof for regulatory action to deal with a market
failure or financial crime helps to prevent inappropriate or excessive
regulation, which tends to distort markets. As important is recognising the
degree of failure which should be accepted — whether of markets or of
behavior — since risk, uncertainty and insolvency are unavoidable in a
healthy, dynamic and innovative market. In other words, the goal of zero-

failure is both undesirable and unattainable.

2. Where market failure or misbehaviour has been established and is unlikely
to be mitigated over time by market or other forces or actions, rigorous
analysis should be employed, using cost-benefit techniques to the extent
possible, in order to determine whether the expected benefits of any
contemplated action, regulatory or other, would outweigh the costs or
disadvantages.

Regulatory intervention in a market economy is only economically
justified when it can be demonstrated that a market failure exists and the
benefits of any new regulation are materially greater than the cost. While
cost-benefit and impact analysis are still imperfect tools, their use requires
regulatory policy-makers and market participants to confront directly the
fundamental questions of whether a measure is worthwhile, and demands
considered and reasoned judgements as to whether one kind of measure is
likely to be better than another



When considering what to do, regulatory policymakers should consider the
full range of appropriate responses to a problem before turning to

legislative or regulatory measures.

Even when it is determined that there is a market failure, regulatory
intervention may not be the best solution. Instead, it may be far more
efficient for regulators and government authorities to encourage
appropriate responses through other measures. In most contexts the range
of possible measures is likely to include several of the following:

(a)  Effective monitoring and enforcement of existing regulations;

(b)  Improving the operations of the market, for example by introducing
measures to stimulate competition and the provision of more

information or requiring better disclosure;

C) Establishing an ombudsman and/or other forms of complaint
procedures; compensation schemes; legal and court processes, e.g.

tort actions; and providing insurance mechanisms;

d) Stimulating self-regulation of various kinds; and

e) Joint initiatives between regulatory authorities, who fix the
principles and regulations, and market participants and their
representatives, who can often provide the detailed guidance
market participants need and which is most appropriate to market

realities.

Regulations should be targeted, proportionate and risk based.

To have the best achievable impact with fewest side effects, regulation
should be no more complex or wide-ranging than the risks that are to be
mitigated. In order to achieve that objective, regulations should be:



a) Proportionate, and in keeping with the scale and complexity of the
problem;

b)  Targeted, and designed to meet specific objectives, whether by sector,

product, market participant or region;’ and,

C) Risk-based, in other words appropriate to the probability of a problem

occurring as well as its potential severity.

5. Where possible, regulations should stimulate rather than restrict

competition.

In a variety of situations, well-judged regulations will have the effect of
restricting competition in financial markets. This may be the case, for
example, when licensing or educational requirements are imposed.
However desirable in themselves, such measures are barriers to entry and
can often restrict the number of entrants to a specific business or profession.
Where regulations materially restrict competition, their impact should be
reviewed periodically or when requested by market participants.

6. As far as practical, regulators should rely on stable, principles-based

regulations.

A regulatory regime that is prescriptive, detailed and hard-wired from top
to bottom cannot adapt easily to changing market realities. However, a
regime based on stable principles can be provided with the capacity to
revise operational detail quickly, and thus to track and match changing
market needs and circumstances closely. To achieve the greatest
contribution to efficiency and competitiveness under the principles-based

approach, regulators and market participants must develop trusting and

7. For example, retail markets generally require more detailed rules than wholesale markets. However,
as the barriers between markets fall, regulators may sometimes impose retail standards on wholesale
markets. A targeted policy, instead, would be directed only at retail investors regardless of the markets
in which they are active.



constructive relationships and the regulatory framework must be able to
evolve freely to produce the concrete guidance needed at any point in time.

All regulations should be reviewed from time to time to examine whether
they and the market failure to which they were initially directed are still
relevant and, if so, whether the measures should be amended, simplified or
abolished.

Financial markets are dynamic while regulations, generally, are not.
Therefore, it can happen that regulations that were introduced at one point
in time in order to correct a specific market failure are no longer necessary
or appropriate. For that reason, regulators should from time to time review
existing regulatory policies, taking into consideration the views of market
participants, in order to determine whether they are still needed, how

effective they are, and whether they should be amended or eliminated.

Market participants and the general public should be able to influence
governments and regulators in the design and implementation of

regulatory policy through an effective and structured consultation process.

An effective and structured consultation process contributes to efficient
capital markets through a variety of channels. First, by allowing market
participants and members of the public to react to proposed regulatory
policy, consultation improves regulators’ decision making processes while
also reducing the risk that new policies will have unintended effects on
financial markets; or will fail to achieve a given regulatory target. Second,
consultation makes regulatory policy more effective because it allows
market participants to understand better the goals and instruments of those
policies, strengthening the potential for cooperation between regulators
and market participants. As a result, an effective and structured
consultation process improves the quality and efficiency of the rules and

regulations adopted.



10.

If it is necessary to issue new regulations at extreme speed, those
regulations should have an automatic sunset clause that sets a firm
deadline for considering whether to abandon the measure or replace it
with something permanent, following a structured and effective

consultation with the industry.

In emergencies, regulators may find themselves forced to work with
extreme speed and unable to follow normal processes for regulatory policy
formulation. In such circumstances, any “emergency” regulations should
contain a specific sunset clause to ensure that the regulation does not stay
in effect for an extended period of time without a thoroughgoing review by

regulators and market participants.

Where two or more regulators operate in a given jurisdiction, there must

be proper coordination between those organizations.

In many jurisdictions, more than one regulatory authority is responsible for
regulating all or some part of the financial markets. In such circumstances,
in order to avoid harming the market it is important that regulators work
together to ensure that there is no conflict or duplication in their current or
prospective regulatory activity. Moreover, national and international
regulators should ensure that regulatory initiatives are allocated to the
appropriate national and international level recognising that some
regulatory solutions are best determined and delivered at a local level so as
to reflect different backgrounds and retain the benefits of diversity and
constructive competition. Other regulatory areas will, of course, benefit
from the provision of a “level playing field” and getting the balance right

between harmonisation and diversity is important to better regulation.



