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Executive Summary

The property industry faces an ever-increasing regulatory burden.

Much of this is a result of an inadequate policy development and a poor
regulatory review process.

If regulation is developed properly, excessive burdens will not be created in
the first place.

Currently, the industry is subject to regulations which are:

inconsistent;

costly;

lacking transparency or poorly supported by evidence;
duplicated and unnecessary;

not subject to operational review; and

inadequately assessed before implementation.

In 2005, the Property Council made a submission to the Taskforce on
Reducing Regulatory Burdens on Business outlining our recommendations to
improve regulation.

But the subsequent high-level commitment by the Council of Australian
Governments (COAG) to regulatory reform and removing administrative
burdens on business has failed to filter down to regulators.

A complete rethink is needed about the way regulation is designed,
assessed and implemented.

The Productivity Commission, in collaboration with COAG and the
Commonwealth Government, must take the opportunity to ensure that this
is not another review without tangible results.

Streamlining the regulatory process will deliver tangible benefits to business
and the community and create significant administrative savings for
government.

It is time to take strong action to fix Australia’s regulatory system, to
ensure that the ongoing growth and productivity in the nation’s economy is
not stifled by unfair regulatory burdens.
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Recommendations

Features of an effective regulatory system
Principles
3.6.1 The Council of Australian Governments should formally adopt the
principles and key features outlined in the OECD Guidelines as a
basis for ongoing regulatory reform.

Methodology

3.6.2 The Federal Government should adopt the CRA International
methodology to improve the quality of regulatory assessment and
prevent poor legislation from being enacted.

Red tape reduction

3.6.3 The Federal Government should require departments to assess their
regulatory regimes regularly and introduce improvements to reduce
regulatory burdens.

Checklist

3.6.4 The Federal Government should develop a leading practice
regulation checklist, which can be completed during the process of
preparing regulation. This must be signed off by the relevant
minister, and include:

. demonstrated evidence of market failure;

o empirical research demonstrating why non-regulatory
alternatives have not or could not achieve the same result;

o consideration by regulatory authorities of the effectiveness
and implications of existing regulation in a particular policy
area before imposing new provisions; and

o evidence of consultation between all relevant agencies where
there is determined to be an overlap with other provisions.

Office of Best Practice Regulation

3.6.5 The Federal Government should continue to expand the
responsibilities of the Office of Best Practice Regulation to include:

o the responsibility for commissioning and evaluating regulatory
impact statements for all federal and COAG legislation; and

o the power to veto legislation where an RIS does not
demonstrate that the benefits outweigh the costs.
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Regulatory agencies

3.6.6 The Federal Government should task the Productivity Commission
to conduct a comprehensive review into the possible consolidation
of regulatory bodies in Australia.

Specific Examples
Insurance and Superannuation Funds

4.5.1 The Federal Government should, through COAG’s Business
Regulation and Competition Working Group, review current state
and territory approaches to insurance and compensation,
particularly:

o building on previous reforms, such as the 2002 tort law
reform, to update the legal framework for insurance and
compensation issues;

o the development of a matrix to guide compensation decisions;

o the potential to simplify and reform taxes and levies on
insurance policies, and ensure that levies are only imposed on

untaxed premiums; and

. the removal of fire services levies, and commitment to
funding all emergency services from consolidated revenue.

Energy/Carbon Reporting
4.5.2 The Federal Government should:

o revise existing reporting regimes and responsibilities to
identify areas that may be streamlined and simplified;

o introduce a Federal moratorium on additional compulsory
reporting requirements for at least two years, pending the
outcomes of the above review; and

o through COAG, seek a similar moratorium from state and
territory governments.

Occupational Health and Safety
4.5.3 The Federal Government should:

o work with Safe Work Australia and state and territory
regulators to ensure that the model legislation is implemented
properly and consistently across the nation; and

o undertake rigorous assessment of the impacts of the new
legislation, and ensure that it is providing the intended
benefits.
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Property Law

4.5.4

The Federal Government should:

endorse the Uniform Torrens Title Act being drafted by the
Property Law Reform Alliance;

establish a COAG property law reform project for real property
along the lines of the personal property law reform initiative;
and

host a high-level ministerial meeting with state and territory
authorities to discuss mechanisms to create a uniform
property law system.

Distributed Resources

4.5.5

4.5.6

The Federal Government should, through COAG, work with its state
and territory counterparts to:

reduce regulatory impediments to the generation and use of
renewable and distributed energy;

ensure that operators who generate energy are able to
achieve appropriate commercial returns by introducing a
national system for gross feed-in-tariffs; and

make it easier for buildings and precincts to harvest water
and mine waste;

The Federal Government should relaunch and expand the Green
Precincts Fund as an equivalent investment to the National Energy
Efficiency Initiative, with a focus on:

distributed energy generation;
water harvesting;
waste mining; and

the establishment of an electric vehicle recharging network.

Building Control

4.5.7

The Federal Government should:

ensure that planning rule changes that impact upon building
regulations are subject to regulatory impact assessment; and

introduce a National Construction Code covering all aspects of
building and construction to ensure consistent standards are
maintained across Australia.
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Development Assessment

4.5.8 The Federal Government, along with COAG, should:

continue to engage with industry through the Development
Assessment Forum, in order to improve assessment
processes;

endorse the DAF Leading Practice Model for Development
Assessment and encourage state, territory, and local
jurisdictions to adopt the ten principles into their planning and
development assessment regimes; and

continue to support DAF in the creation of a National
Communication Protocol for Electronic Development
Assessment.

Environmental protection and biodiversity

4.5.9 The Federal Government should:

consider the additional costs and delays that may result from
some of the recommendations of the Hawke Report, including
the proposed broad provision for public interest litigation; and

ensure that the legislation promotes a decision-making
process which takes a fair and balanced view of environmental
issues.
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Introduction

In 2005, the Taskforce on Reducing the Regulatory Burden on Business
found that

‘Australia has experienced a dramatic rise in the volume and reach of
regulation, in response to a variety of social environmental and
economic issues™.

It went on to say that

'Regulation has come to be seen as a panacea for many of society’s ills
and as a means of protecting people from inherent risks of daily life”.

Five years later, little has changed.

Like other industries, the property sector continues to find an ever
increasing burden of new laws and regulations dictating in great detail how
it can, and must, operate.

Despite promises of regulatory reduction and the pursuit of evidence-based
policy, new red tape is constantly being approved and implemented, even
when market failure has not been demonstrated and claims of cost-
effectiveness are highly suspect.

COAG’s commitment to reform appears not to be shared by regulators.
Regulation is often seen as a quick and easy fix to any perceived problem.
Cost-effectiveness of a regulation is no longer assessed on the basis of the
impact on an individual, but at a community level, or in relation to a
government’s own bottom line.

And business still bears the burden.

The Property Council welcomes the current review of regulatory burdens,
but we have significant doubt about its potential for success.

While identifying individual pieces of regulation for removal may allow for
the occasional headline for governments, but the system is still flawed.

It is for this reason that our focus in this submission will not, in the main, be
on winners and losers.

Instead, we will examine the property sector’s key concerns with the
regulatory system and recommend ways it can improve.

It is only with systemic regulatory reform that we can not only get rid of
some poor existing regulations, but also prevent the next generation of
unnecessary red tape.

! Rethinking Regulation (2005) - Taskforce on Reducing the Regulatory Burden on Business, p. i.
2 . .
Ibid., p. i
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1.0

1.1

Reform or rhetoric?

All governments, regardless of their political hue, express a desire at some
point for real and tangible regulatory reform, particularly when seeking
election.

Reducing burdens on business and the community, and thereby helping to
lower the costs of goods and services, is a worthy goal.

Since the 1996 Bell Report, entitled Time for Business, there have been
several reviews and recommendations that sought to lessen the regulatory
burden on business.

Government and industry strongly agree that there is too much red tape
and the system needs reform.

Unfortunately, however, while each new review identifies key problems,
many recommended reforms fail to filter through the bureaucracy to deliver
cultural, and tangible, change.

To have any lasting effect, the current review needs to fix the system.

The Federal Government’s lead

In the lead-up to the 2007 election, the Australian Labor Party identified
regulation reform as a key driver.

In the policy Lifting Productivity Growth by Reducing Business Regulation,
the Rudd Opposition committed in Government to:

) harmonise key regulations imposed on businesses that operate across
state and territory jurisdictions;

o adopt a “one in, one out” principle for all new Commonwealth
regulation;
o give the Productivity Commission responsibility for estimating costs

and benefits of regulatory reforms; and
o introduce a common commencement date for all new regulation.

The Property Council welcomes the Federal Government’s commitment to
greater regulatory reform.

We particularly welcome recent announcements by the Minister for
Deregulation, Lindsay Tanner, to give greater authority to the Office of Best
Practice Regulation to review and reject regulatory impact statements.

This will go part of the way towards more rigorous and transparent
assessment of the costs and benefits of proposed regulations.




P
Ll
PROPERTY
COUNCIL

of Australia

1.2

However, the mere fact that a regulatory impact statement (RIS) is
prepared is not enough.

The Property Council’s experience is that most RISs tend to be ‘marketing
documents’ - they justify the regulation by playing down costs and talking
up benefits.

To get a true indication of the impacts of regulation, RISs must be written
independently of the department that developed the proposals.

This will remove any undue influence regulators may have over the final
results, as they would become stakeholders in, rather than the managers of,
the process.

COAG has made a start

The regulatory reform agenda has had some progress through the Council
of Australian Governments (COAG).

The COAG Reform Council and the Business Regulation and Competition
Working Group (BRCWG) have already pursued some regulatory reforms.

For example, the National Partnership Agreement to Deliver a Seamless
National Economy aims:

to deliver more consistent regulation across jurisdictions and address
unnecessary or poorly designed regulation, to reduce excessive
compliance costs on business, restrictions on competition and
distortions in the allocation of resources in the economy. 3

However, it is rather disturbing to see that the COAG Reform Council’s own
report on performance against the Agreement for 2008-09 only listed
milestones for that financial year - for the others it stated:

Ongoing milestones [are] to be identified and agreed as [the] project
progresses.

The report explains:

These [milestones] were not amended when COAG considered and
approved the updated implementation plan on 2 July, 2009. °

This suggests a ‘take it as it comes’ approach to regulatory reform, rather
than a long-term strategy to improve the regulatory system.

The Property Council welcomes COAG's attention to regulatory reform, but
believes that assessment of performance against agreed actions needs to be
examined more closely.

3 National Partnership Agreement to Deliver a Seamless National Economy, quoted in the Report on
Performance 2008-09, COAG Reform Council (2009), p. 308.

* Ibid,
3 Ibid.

p. 307.
p. 311.
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For example, one of the actions agreed in 2007 was:

All proposals must undergo a preliminary assessment to establish
whether they are likely to involve an impact on business and
individuals or the economy. °©

The Report on Performance listed this item as ‘completed’ for the
Commonwealth because of the existence of the Best Practice Regulation
Handbook, which recommends that a case for action be made and
alternatives to regulation examined.

Yet recent regulations, such as the energy efficiency amendments to the
Building Code of Australia, have passed without any attempt to assess the
effects or status of existing regulation and the need for further changes,
prior to drafting.

It is difficult to imagine that a case for action can be made or alternatives
properly assessed without any examination of previous regulations.

This outcome demonstrates that, while a Handbook may be a useful guide,
it won't lead to systemic change.

In practice the burden on business has increased, largely because those
who are setting the reform agenda are not the same as those who develop
regulation.

Ministers and departments are not being held to account by their
governments against COAG's proposals, and are very willing to introduce
new regulations even when RISs do not hold up to scrutiny.

For regulatory reform to be truly effective, COAG needs to take stronger
control over its ministerial councils and drive significant cultural change
throughout the bureaucracy.

Unless a concerted strategy for regulatory reduction and reform is
undertaken by each government agency, the weight of compliance will
continue to fall heavily on business.

1.3 Assessing regulation effectively

In an effort to improve the overall quality of regulation, COAG established a
set of regulatory principles in October, 2007.’

These are meant to guide the development of good regulation and ensure
that outcomes are fair, well considered, and commensurate with the
perceived problems.

With any new regulation, all governments agreed to the following steps:

1. establishing a case for action before addressing a problem;

% Ibid. p. 342.
" 1bid. p. 310.




P
Ll
PROPERTY
COUNCIL

of Australia

2. a range of feasible policy options must be considered, including
self-regulatory, co-regulatory and non-regulatory approaches,
and their benefits and costs assessed;

3. adopting the option that generates the greatest net benefit for
the community;

4. in accordance with the Competition Principles Agreement,
legislation should not restrict competition unless it can be
demonstrated that:-

a. the benefits of the restrictions to the community as a whole
outweigh the costs, and

b. the objectives of the regulation can only be achieved by
restricting competition,

5. providing effective guidance to relevant regulators and regulated
parties in order to ensure that the policy intent and expected
compliance requirements of the regulation are clear;

6. ensuring that regulation remains relevant and effective over
time;

7. consulting effectively with affected key stakeholders at all stages
of the regulatory cycle; and

8. government action should be effective and proportional to the
issue being addressed.

The Property Council supports these principles and urges all governments,
and their departments, to abide by them.

With the Office of Best Practice Regulation’s new-found powers, we hope
that direct pressure will be brought to bear on government departments so
that poor RISs, and the regulations they assess, are rejected.
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2.0

Time for an overhaul

The Property Council recognises that there is a legitimate role for regulation.

Regulatory instruments establish the rules within which business may
operate, generally with the aim of preventing poor or dangerous practices
from occurring.

However, over time, numerous pieces of inappropriate and ineffectual
regulation have been introduced by each of the three spheres of
government, often with little consultation or review.

The sheer volume and complexity of existing regulations has placed
significant burdens on individual organisations, and made it a considerable
challenge to conduct business in Australia.

While usually done with the best of intentions, the effects have been to
impede economic growth, limit the scope for innovation, undermine
entrepreneurial drive, and reduce productivity and competition.

The system needs to be overhauled for the following reasons:

1. Most bureaucrats aren’'t committed to reform

Ongoing regulatory reform should be a key priority at all levels of
government.

Yet, most regulators are more focussed on introducing new rules than
on minimising existing red tape.

Any reform initiatives that are introduced tend to tinker around the
edges instead of removing outdated statutes.

Without clear and specific directions to bureaucrats to reduce
regulations, little tangible reform will happen.

2. Regulation is generally the first option - alternatives are rarely
seriously considered

Too often, regulation is seen as the only solution to a problem.

Rather than a last resort mechanism to fix real market failures,
regulation has become the go-to option for delivering most
government policy.

Additional regulation is often imposed to correct the adverse
implications of previous ‘policy-on-the-run’ efforts.

Alternatives are only proposed as RIS ‘straw men’ - suggestions
designed to be rejected - rather than as seriously considered
solutions.
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The end result is an ever increasing regulatory burden and rapidly
escalating compliance costs.

“Evidence-based” policy is the exception rather than the rule

Claims by governments that their policy initiatives are ‘evidence-
based’ continue to be undermined by reality.

New rules are often introduced with poor research and limited
understanding of the industries being impacted upon.

Research is rarely empirical and is often tailored to support the
regulation, rather than to investigate whether it is needed in the first
place.

Market failure is rarely proven

Almost every time a new regulation is introduced, the department
proposing it claims that it is needed to overcome ‘market failure’.

Rarely is firm evidentiary support provided of this failure and often the
decision to regulate is based on flawed assumptions.

Rarely is there an attempt to assess whether previous regulation had
been successful or if more regulation is warranted.

Regulatory stringency is usually too high

Even when regulation is legitimately needed, it is often applied too
broadly, and captures businesses which weren’t the intended target.

The concept of regulation representing a minimum standard, in order
to eliminate poor practice, appears to be outdated, with ‘good’ practice
now a common goal.

This undermines innovation, as it makes general compliance so much
more difficult and costly.

Regulators should attempt to proscribe against what the community
considers to be unacceptable rather than predicting what it would
prefer.

“Acceptable” compliance costs are too great

Each regulation that is imposed on business comes with a cost for
implementation and compliance.

Companies are spending more of their time and money on keeping up
with increasingly complex regulatory requirements, and less time
focusing on their core business.

Yet, each new regulation is considered by regulators to be cost-
effective, often because their own costs are likely to be reduced as a
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result of the new rules or because the community is deemed (rather
than proven) to benefit.

Transparency and accountability are foreign concepts

Limited transparency leads to poor outcomes and inappropriate
regulation.

There are no stringent accountability and transparency standards for
regulators, who continue to deliver suboptimal rules and statutes.

New proposals are often developed by bureaucrats who have little
understanding about the industry they are regulating, yet still fail to
consult properly with stakeholders.

Bureaucracies that champion inappropriate regulations must be held
accountable if they do not work or are found to be too onerous.

There is little national consistency, but a lot of duplication

The trend of regulating to higher levels of stringency is made even
more painful for businesses due to the lack of regulatory uniformity
within, and across, jurisdictions.

Consideration should be given to introducing a *“Whole of Government”
methodology, which would require the strategy for delivering the
policy to be drawn from all relevant government stakeholders, rather
than just being developed by one department.

Ministerial Councils should similarly be encouraged to review all
decisions in relation to other government and COAG initiatives.

Regulatory impact assessment is often very poorly done
Very few regulatory impact assessments are done well.

Most use economic and philosophical sleights of hand to create greater
support for regulations that have already been written.

It is very rare for an RIS to result in a regulation not proceeding.
While the Office of Best Practice Regulation has an appropriate
oversight role in the regulatory process, its ability to require more

rigorous assessment of regulation has been rather constrained.

We hope that the new powers approved by Minister Tanner will help
the Office to ensure better regulatory outcomes.
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3.0

3.1

Features of an effective regulatory system

“"Poor quality regulation-making processes are often associated with
decisions being made in haste, with incomplete information about
options and their impacts. Inadequate or ineffective consultation can
also contribute to poor regulatory outcomes.®”

The starting point for good regulation is that it is implemented for the right
reasons.

Unfortunately, many of the regulations affecting Australian businesses come
into play as a result of flawed policies and decision-making processes which
automatically see regulation as the first-choice solution to problems.

In an effective system, government would only introduce regulation where:

. there is clear evidence of market failure;
o other approaches to solving the problem have failed; and
o consultation is carried out to determine whether the regulation will

have the intended effects on business behaviour.
This is not to say that regulation is never the right answer to a problem.

However, it seems that policy development remains the first-choice option
when government is seeking to change business behaviour.

We need to go back to first principles to change the way regulation is
designed and implemented.

In its report into regulatory reform in Australia, the OECD noted that “it is a
continuing challenge to marry the stated aims for regulatory management
with what occurs in practice at the level of regulators.”

This challenge - to fix the nuts and bolts of Australian regulation — must be
taken up by Australian governments.

International authorities have led the way
OECD Guiding Principles

In 2005, the Organisation for Economic Co-operation and development
made recommendations on a leading practice approach to regulation.

The OECD’s Guiding Principles for Regulatory Quality and Performance
outline seven principles designed to ensure that regulatory systems are
relevant, transparent and accountable.

8 Productivity Commission, Regulation and its Review 2004 - 5 (2005), p. xv.
® OECD Reviews Of Regulatory Reform: Government Capacity To Assure High-Quality Regulation In
Australia - p7

R
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It said that governments should*®:

1.

adopt at the political level broad programmes of regulatory reform
that establish clear objectives and frameworks for implementation;

assess impacts and review regulations systematically to ensure that
they meet their intended objectives efficiently and effectively in a
changing and complex economic and social environment;

ensure that regulations, regulatory institutions charged with
implementation, and regulatory processes are transparent and non-
discriminatory;

review and strengthen where necessary the scope, effectiveness, and
enforcement of competition policy;

design economic regulations in all sectors to stimulate competition and
efficiency, and eliminate them except where clear evidence
demonstrates that they are the best way to serve broad public
interests;

eliminate unnecessary regulatory barriers to trade and investment
through continued liberalisation and enhance the consideration and
better integration of market openness throughout the regulatory
process, thus strengthening economic efficiency and competitiveness;
and

identify important linkages with other policy objectives and develop
policies to achieve those objectives in ways that support reform.

The report also outlines a number of key features for the development of
regulation. These identify that good regulation should!!:

serve clearly identified policy goals, and be effective in achieving those
goals;

have a sound legal and empirical basis;

produce benefits that justify costs, considering the distribution of
effects across society and taking economic, environmental and social
effects into account;

minimise costs and market distortions;

promote innovation through market incentives and goal-based
approaches;

be clear, simple, and practical for users;

be consistent with other regulations and policies; and

1 orcD Guiding Principles for Regulatory Quality (2005), pp. 3 - 8

" 1bid, p. 3

R
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3.2

o be compatible as far as possible with competition, trade and

investment-facilitating principles at domestic and international levels.
The OECD has identified Australia as a “role model” in its commitment to
regulatory reform, but identifies that announcing reform is only part of the
package - implementing reform is a harder task!?.

In 2007, the UK extended impact assessment requirements to include any
proposal which may have a regulatory impact.

The UK has also introduced a Better Regulation Executive, which leads the
agenda for increasing standards of regulation and assessment, and is
charged with a target for a 25% reduction in administrative burdens by
2010.%

As of December 2009, a 22.27% reduction had been achieved, placing the
UK well on track to meet the target.!*

This not only demonstrates an ongoing commitment to the improvement of
regulation and the reduction of regulatory burdens, but creates momentum
for a positive change in the culture of regulators.

If the Office of Best Practice Regulation is given real responsibilities and a
mandate to implement strategies to reduce the regulatory burden, this

saving could be replicated to benefit Australian governments, businesses,
and communities.

Meaningful regulatory assessment

Before regulators ever get to the stage of drafting regulations, some
discipline is needed.

Regulators should be required to demonstrate there is a need for new rules
before pen is put to paper.

The Property Council has been advocating changes to the regulatory
assessment process for several years.

We commissioned the CRA International report Making Regulatory Impact
Statements More Effective (Appendix 2).

This report presents a leading practice model for regulatory assessment.

The model creates a system where review is independent and rigorous, and
introduces accountability at every level of the regulatory process.

12 OECD Reviews of Regulatory Reform: Australia 2010 (2010), p. 19
'3 OECD Country Note: United Kingdom (2009)
" HM Government Summary of Simplification Plans 2009 (2009), p. 14

R
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Key recommendations of the report include:

1.

10.

11.

12.

mandatory consultation with a minimum consultation period for all
proposed regulations:

a. above a minimum materiality threshold;

b. differentiated according to the significance of the regulation in
terms of its likely (direct and indirect) cost consequences; and,

C. requiring the publication of a draft RIS at the start of the
consultation period;

a requirement for the relevant Minister to certify that the RIS
process has been followed, and that the RIS adequately assesses
the impact of the proposed rule;

the regular secondment of Office of Best Practice Regulation
(OBPR) staff to government departments to enable an improved
‘culture of compliance’;

the right of the OBPR to veto significant regulations judged to have
been inadequately assessed under an RIS;

the removal of local government and planning legislation
exemptions from RIS requirements, at least above a certain
materiality threshold;

a greater degree of standardisation and consistency of RIS
formats to highlight the conclusions that can be drawn from them, in
particular a clear statement of the net costs and benefits of a
proposed measure;

the full and transparent inclusion of assumptions, data, and
analysis undertaken in any quantification performed;

the collation of improved databases to assess industry-specific
administrative burdens;

the requirement for departments to adopt a rigorous analytical and
quantitative technique and to justify the choice of analysis;

the introduction of a two-stage approach to RIS requirements and
consideration of a range of alternatives;

legislating to require all government departments to make all their
RISs available on their websites; and,

‘scoring’ the RIS quality of government departments and
consequently directing OBPR training towards the lagging departments
with the aim of improving their future RISs.
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3.3 A checklist for good regulation
In 2004, the Irish Government identified the six key principles of good
regulation (reference). These principles form the basis of a useful checklist
that should be adopted by regulators before any regulation is introduced:
Necessity Is the regulation necessary?

Can we reduce red tape in this area?

Are the rules and structures that govern this
area still valid?

Effectiveness Is the regulation properly targeted?

Is it going to be properly complied and
enforced?

Proportionality Are we satisfied that the advantages outweigh
the disadvantages of the regulation?

Is there a smarter way of achieving the same
goal?

Transparency Have we consulted with stakeholders prior to
regulating? Is the regulation in this area clear
and accessible to all?

Is there good back-up explanatory material?

Accountability Is it clear under the regulation precisely who is
responsible for whom and for what?

Is there an effective appeals process?

Consistency Will the regulation give rise to anomalies and
inconsistencies, given the other regulations
that are already in place in this area?

Are we applying best practice developed in one
area when regulating other areas?

All regulators and ministers should consider using a similar checklist to
measure new provisions against these criteria. If a regulation doesn’t stack
up to the principles, it should not be implemented.

3.4 The Office of Best Practice Regulation needs teeth

As already noted, the Property Council welcomes proposals by Minister
Tanner to strengthen the role of the Office of Best Practice Regulation
(OBPR).
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3.5

3.6

This power should be extended to monitoring the development and review
of regulations and taking over responsibility for regulatory assessment,
removing it from the realm of departments who draft the legislation.

The Office should also be given responsibility to analyse RIS documents
against agreed standards, with the power to veto legislation where:

o the RIS has not been carried out adequately; or

o the costs of the legislation outweigh the benefits.

Until the RIS process ensures the rigorous, independent assessment of new
legislation, these documents will continue to be ineffectual marketing tools

that fail to critically review regulation.

It should not be the job of business or industry associations to assess the
true costs of regulation, in order to compensate for inadequate RISs.

Streamline regulatory authorities

As the number of regulatory authorities in Australia continues to grow, it is
unsurprising that new regulations often overlap or contradict existing rules.

While improving the regulatory development and assessment process is one
piece of the puzzle, reducing the number of regulators needs to be part of
the solution.

The Australian Government should task the Productivity Commission to
undertake a comprehensive review into the possibility of reforming the
system with the aim of significantly reducing the number of authorities in
Australia.

A more sensible and streamlined approach to organising compliance would

help to give regulators greater awareness of the broader regulatory
environment.

Recommendations

Principles

3.6.7 The Council of Australian Governments should formally adopt the
principles and key features outlined in the OECD Guidelines as a
basis for ongoing regulatory reform.

Methodology

3.6.8 The Federal Government should adopt the CRA International
methodology to improve the quality of regulatory assessment and

prevent poor legislation from being enacted.

Red tape reduction
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3.6.9 The Federal Government should require departments to assess their
regulatory regimes regularly and introduce improvements to reduce
regulatory burdens.

Checklist

3.6.10 The Federal Government should develop a leading practice
regulation checklist, which can be completed during the process of
preparing regulation. This must be signed off by the relevant
minister, and include:

o demonstrated evidence of market failure;

o empirical research demonstrating why non-regulatory
alternatives have not or could not achieve the same result;

o consideration by regulatory authorities of the effectiveness
and implications of existing regulation in a particular policy
area before imposing new provisions; and

o evidence of consultation between all relevant agencies where
there is determined to be an overlap with other provisions.

Office of Best Practice Regulation

3.6.11 The Federal Government should continue to expand the
responsibilities of the Office of Best Practice Regulation to include:

o the responsibility for commissioning and evaluating regulatory
impact statements for all federal and COAG legislation; and

o the power to veto legislation where an RIS does not
demonstrate that the benefits outweigh the costs.

Regulatory agencies
3.6.12 The Federal Government should task the Productivity Commission

to conduct a comprehensive review into the possible consolidation
of regulatory bodies in Australia.
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Specific examples

Following are a few examples of regulatory concerns matched with some of
the ANZSIC codes outlined in the Productivity Commissions discussion
paper.

Insurance and superannuation funds

Insurance reform

Australia’s insurance system needs an overhaul. Insurance regulations are
inconsistent across the country, and difficult to understand.

Regulation reform in this area would deliver considerable benefits,
including:

o lower cost, more reasonably priced coverage for consumers;
o greater legislative consistency across the country;

o greater choice and more flexible options for policyholders;

o reduced litigation and an increased emphasis on individual

responsibility; and,
o clearer information on the level of coverage available to the insured.

This will make it more attractive for individuals and businesses to commit to
appropriate insurance coverage.

While tort law reforms helped to streamline the industry, many other laws
and processes remain inconsistent, leading to confusion when it comes to
complying with regulatory requirements.

It is time to rationalise the inefficient differences in insurance systems
between jurisdictions.

Levies, taxes, and charges on insurance, including fire services levies, add
significantly to the cost of premiums.

In country Victoria it has got to the stage where taxation on insurance
premiums constitutes over 40% of the total cost of the premium.

This is a significant disincentive to people taking out adequate insurance.

Fire services

Fire services levies applied to insurance policies create an unfair burden on
policy-holders, who are funding an essential community service.
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Extra levies on insurance policies are an anachronistic and inequitable way
to fund this essential service.

Just like police and ambulance services, government has a responsibility to
provide fire brigades to protect the community.

These agencies operate to protect people and control fire, not to provide a
service solely to the property owner, and should therefore be funded out of
the public purse.

Experience from the 2009 Victorian bushfires suggests that fire fighters
don’t check to see if a property is insured before they protect it, so
arguments in favour of a tax on insurance are flawed.

Fire and emergency services must be funded out of consolidated revenue,
not through a tax on insurance premiums or property values.

Property operators and real estate services

Energy/Carbon Reporting

The desire to find a solution for climate change is strongly held by most
government departments.

As a result, the number of energy and carbon reporting regimes in Australia
continues to increase.

Property owners are subject to a range of compulsory reporting
requirements. At a federal level, this includes:

. the National Greenhouse and Energy Reporting System (NGERS);
) the Energy Efficiency Opportunities Act (EEO); and

o the proposed scheme for mandatory disclosure of commercial energy
efficiency, which will commence in 2010.

These regimes are all operated by different government agencies, and apply
different methodologies.

Additionally, members are being asked to respond to surveys conducted by
the Australian Bureau of Statistics, while the Department of Environment,
Water, Heritage and the Arts is proposing a further environmental baseline
study to determine the energy efficiency of individual buildings.

All of these are backed up by their own pieces of legislation, complete with a
range of severe penalties for those who fail to comply.

They are compounded by the myriad additional reporting schemes
established at state and territory level, which have similar stringencies and
penalties to their federal counterparts.




P
Ll
PROPERTY
COUNCIL

of Australia

Each regime requires companies to commit significant resources to
measuring and collecting data in different ways.

Compliance with these incompatible regulatory frameworks requires
unreasonable time, cost, and effort which divert resources from activities
that will actually improve environmental performance.

Occupational health and safety

A nationally consistent approach to OHS is essential to the delivery of safer
workplaces, and the Property Council has welcomed the development of the
model Work Health and Safety Act.

This reform has been a long time coming.

If states implement the model legislation according to the COAG
Intergovernmental Agreement, and without adding their own amendments,
there will be a significant reduction in the burden faced by national
businesses.

The time and effort taken to achieve this national OHS framework is
evidence of the difficulties that are faced in attempting to streamline
legislation across jurisdictions.

While the Work Health and Safety Act has been accepted by the states,
there is more work to be done in securing the commitment of all
jurisdictions to future reforms.

Property law

"I am looking at ways to make our legal system more user friendly to
corporations that operate in our region. It is inappropriate that they
should have to spend thousands on advice about competing State and
Federal jurisdictions even before a remedy is considered.”

The Hon Robert McClelland MP
Federal Attorney-General, 16 May, 2008

Australia has one of the most advanced property titling systems in the
world, in the form of Torrens Title.

Internationally, this system of recognising and registering ownership has
been adopted by several countries.

However, our federated political system has resulted in eight markedly
different versions of this system.

This has an adverse impact upon trade and commerce.
Currently, any organisation operating in more than one state or territory

must abide by a variety of different requirements, which affect the timing of
property deals and necessitate the use of a range of legal representatives.
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If Australia is to continue to be attractive to international investors, our
antiquated approach to property law needs to be overhauled.

While Federal, state, and territory governments have made moves to reform
personal property laws and the national licensing of lawyers, little has been
done to extend this to real property.

However, national property law reform would:

1 deliver on the Federal Government’s commitment to remove
hindrances to business activity, because every company either owns
or rents property;

2 ensure that a world-class 19th century system can be made relevant
and effective for 21st century businesses;

3 enable states and territories to establish the most efficient, rigorous,
and fair system for managing property transactions, making the
Australian property industry internationally competitive;

4 enable local and overseas companies to expand their Australian
operations beyond one state, opening up the possibility of increased
investment and more jobs;

5 reduce the costs and transaction timeframes for vendors, purchasers,
lessors, and lessees and create a nationally consistent system under
which they can operate;

6 overcome a constitutional anachronism where companies are covered
by national legislation, but their property transactions are beset with
different state-based regimes;

7 continue the business regulation reform agenda that started with
Corporations Law and the review of personal property, helping to
deliver a seamless, national economy;

8 ensure that the proposed National Legal Market creates a system
where practitioners can not only be recognised in different
jurisdictions, but also have the capacity and knowledge to represent
interstate clients effectively;

9 ensure that moves to create a National Electronic Conveyancing
System will not merely codify existing differences, but work to remove
anomalies; and

10 put property investment on a level playing field with other asset
classes.

The only effective way to achieve this reform is to introduce a CLERP-style
(Corporate Law Economic Reform Program) approach, which will streamline
legislation and remove inefficiencies.

To kick-start reform, the Property Law Reform Alliance - a coalition of
industry groups from the legal and property sectors — has been drafting a

R
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Uniform Torrens Title Act (UTTA) for adoption by state and territory
governments.

It is our hope that this can deliver the same certainty and national
consistency to property transactions as occurs with other commercial
dealings.

Distributed resources

Buildings and precincts of the future will need to generate their own energy,
harvest their own water, mine their own waste, and provide a plug-in point
for electric vehicles.

This level of self-sufficiency will improve the efficiency of the grid and
reduce the environmental footprint of the built environment.

But this future is still some way off.

Despite the increasing availability of renewable energy sources and
distributed generation through cogeneration and trigeneration technology,
owners and managers are still reluctant to take up these opportunities.

State and federal regulatory regimes have created barriers to these
solutions and energy generators and retailers are generally unwilling to
support the roll out of the technology or to pay a fair price for energy fed
back into the grid.

Distributed generation solutions which are economic in design and represent
low cost reductions in emissions through the deployment of existing
technologies are readily available - but require the right policy settings from
governments.

The absence of an appropriately structured gross feed-in-tariff and the
introduction of higher environmental standards than are applied to other
forms of energy generation undermine the cost-effectiveness of such
projects.

4.3 Architectural, engineering, and technical services

Building Control

The creation of the Building Code of Australia was a huge step forward
towards greater national consistency and increased savings for both
government and industry.

Without the Code, Australia’s commercial and residential building sectors
would today be characterised by uncertain and costly building control
randomly spawned by three tiers of government.

However, the propensity for planning and other statutes to undermine
national consistency without any attempt to assess the impacts of doing so
have increased uncertainty and made compliance more difficult.

-27 -
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A National Construction Code has been proposed, which would incorporate
all aspects of construction control, including building, plumbing, and
electricity rules.

This will let practitioners rely upon a single Code for all construction-related
activities and make it much easier for companies operating in different
states to conduct business.

The National Construction Code should establish a *‘minimum standard
acceptable to the community’, rather than regulating for best practice.

It should be implemented consistently and without variation at state or local
level — this principle should be enshrined in the Intergovernmental
Agreement establishing the Code.

All governments should work together as a matter of urgency to ensure the
National Construction Code can be drafted and implemented as soon as
possible.

Development assessment

Planning and building control shape the communities and structures in
which all Australians live and work.

Metropolitan strategies, strategic plans, local environment plans (LEPs),
development control plans (DCPs), and the Building Code of Australia (the
Building Code), all work to determine what can be built, where it can be
built, and how it will be built.

In announcements such as “Building a Big Australia”, the Prime Minister has
outlined his views about the importance of effective planning.

This focus on planning reform at a national level, together with the
development assessment reforms being undertaken in each jurisdiction, will
play a significant role in making businesses more efficient and catering for
the proposed growth to a population of 35 million by 2050.

Currently, planning rules in many jurisdictions amend or contradict building
regulations, increasing red tape and causing uncertainty for business, but
without any requirement for an RIS.

However, if planning policies are likely to impact on building rules, they
should undergo the same assessment processes as the Building Code of
Australia (or the National Construction Code).

The Development Assessment Forum, a collaboration between government
and industry, was created to streamline referral and concurrence processes.
It has created:

o a Leading Practice Model for Development Assessment, which
identifies ten key practices essential to the good management of
development assessment systems.; and
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o a National Communication Protocol to improve the interoperability of
electronic development assessment systems.

By adopting the DAF’s ideas, jurisdictions will be able to ensure appropriate
scrutiny of development applications, while delivering faster, cheaper
assessments.

In January 2010, the Property Council and Residential Development Council
released the DAF Reform Implementation Report Card assessing the
progress of the states and territories in implementing the DAF model.

The report showed that despite COAG commitments to development
assessment reform, all jurisdictions still have a long way to go in
implementing leading practice policies.

Heritage activities
Environmental protection and biodiversity

The Property Council has welcomed the reforms proposed by Dr Allan
Hawke’s independent review of the Environmental Protection and
Biodiversity Conservation Act 1999 (EPBC Act), tabled in December 2009.

The report recognised the importance of triple bottom line decision-making
approaches, integrating both long-term and short-term environmental,
social, and economic considerations.

The recommendation that the assessment process be streamlined and
simplified, and that joint Commonwealth and state or territory panels be
established, shows a commitment to cutting red tape and making sensible
decisions on environmental protection.

However, there remain concerns with the application of the Act and how it
will impact upon business.

For example, the push to open up courts for public interest litigation has the
potential to create costly and unnecessary delays due to vexatious claims.
This will create an unfair burden on businesses that are targeted for
litigation, and will significantly increase the cost of compliance.

Recommendations
Insurance and Superannuation Funds

4.5.10 The Federal Government should, through COAG’s Business
Regulation and Competition Working Group, review current state
and territory approaches to insurance and compensation,
particularly:

o building on previous reforms, such as the 2002 tort law
reform, to update the legal framework for insurance and
compensation issues;

- 29 -



P
[HN}

PROPERTY :

COUNCIL .

of Australia

the development of a matrix to guide compensation decisions;

the potential to simplify and reform taxes and levies on
insurance policies, and ensure that levies are only imposed on
untaxed premiums; and

the removal of fire services levies, and commitment to
funding all emergency services from consolidated revenue.

Energy/Carbon Reporting

4.5.11 The Federal Government should:

revise existing reporting regimes and responsibilities to
identify areas that may be streamlined and simplified;

introduce a Federal moratorium on additional compulsory
reporting requirements for at least two years, pending the
outcomes of the above review; and

through COAG, seek a similar moratorium from state and
territory governments.

Occupational Health and Safety

4.5.12 The Federal Government should:

Property Law

work with Safe Work Australia and state and territory
regulators to ensure that the model legislation is implemented
properly and consistently across the nation; and

undertake rigorous assessment of the impacts of the new
legislation, and ensure that it is providing the intended
benefits.

4.5.13 The Federal Government should:

endorse the Uniform Torrens Title Act being drafted by the
Property Law Reform Alliance;

establish a COAG property law reform project for real property
along the lines of the personal property law reform initiative;
and

host a high-level ministerial meeting with state and territory
authorities to discuss mechanisms to create a uniform
property law system.

Distributed Resources
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4.5.14 The Federal Government should, through COAG, work with its state
and territory counterparts to:

o reduce regulatory impediments to the generation and use of
renewable and distributed energy;

o ensure that operators who generate energy are able to
achieve appropriate commercial returns by introducing a
national system for gross feed-in-tariffs; and

o make it easier for buildings and precincts to harvest water
and mine waste;

4.5.15 The Federal Government should relaunch and expand the Green
Precincts Fund as an equivalent investment to the National Energy
Efficiency Initiative, with a focus on:

o distributed energy generation;

o water harvesting;

o waste mining; and

o the establishment of an electric vehicle recharging network.

Building Control
4.5.16 The Federal Government should:

o ensure that planning rule changes that impact upon building
regulations are subject to regulatory impact assessment; and

o introduce a National Construction Code covering all aspects of
building and construction to ensure consistent standards are
maintained across Australia.

Development Assessment
4.5.17 The Federal Government, along with COAG, should:

) continue to engage with industry through the Development
Assessment Forum, in order to improve assessment
processes;

o endorse the DAF Leading Practice Model for Development
Assessment and encourage state, territory, and local
jurisdictions to adopt the ten principles into their planning and
development assessment regimes; and

. continue to support DAF in the creation of a National
Communication Protocol for Electronic Development
Assessment.

Environmental protection and biodiversity

R
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4.5.18 The Federal Government should:

o consider the additional costs and delays that may result from
some of the recommendations of the Hawke Report, including
the proposed broad provision for public interest litigation; and

o ensure that the legislation promotes a decision-making
process which takes a fair and balanced view of environmental
issues.
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Appendices

Al The Problems with RISs

Following is an editorial by the Property Council CEO Peter Verwer
highlighting some of our concerns about regulatory impact statements.

from the ceo

Pulping the RIS fictions

heres a vaccine for red tape - Ic's
Tc:]led.: rsgulacary mpact Sarement:
LEIS.

4 RIS Is meane po ensure new laws de-
Ilvar nec benefies £o che cammunity.

Ic% 2 simple car —add up the viroes of
a propmed law and suberace all compliance
cosis. The answer expressed In discounted
fimancial cerma should exceed at least one
dollar.

Investors undertake similar asssamenis
every day.
In Australla, this RIS vaccine an prove
s toxk as the Jegislache diseans 1t mear-
Ing.

BLu:l:'s ‘tour some recent RIS howlers:
# A RIS for proposed cha o the
I:ull-clngmd.-epd:l:'rumpbd E?;:h.lu five
buildngs and applied the resulo o the
entire couniry
& RIS for reddental property char ro-
tally Ignored aparcmencs
4 RIS fior bullding seock that forgoi o
Inchede refurbishmens projects
A RIE that produced the woang' answer
usinga 7 percent discount race (the gov-
ernmercs preferrad value). Luchkily, 5
percant did the trick
4 RIS thar blithely ssumed there wers
no capieal costs 1o upgrading buikding
performance
A RIS that ignered the impace of radue-
tions In net lecable ared as a cost m
OWIErS
A RIS that underesdmated Australla’s
tuildng stock by S0 percent - a handy
technique for reducing che cox of rego-
lazion to Investor:
A 15 which caloulated thae addicianal
regulatory burdens waould reduce build-
Ing costs.
RISs consbeendy fafl to account for
sustrallas size and divensicy. They ignoee
dimate differences, business culmre, oy
of stock, & well as the Impacr nu‘.-:umﬁ
mentary or coneradictory stace lagislacion.

-

-

=

=

=

% Fropep AsrsApEo N

Many REs don't quancly comos and
benefics In dallar termes at all.

others fail to ner off costs agaime ben
dfics. They Invent concepis ke treak even
poinis' which relleve RIS consulrancs from
the tedium of ngarcus medsing.

Then there's che recent flecd of environ.
mencal legblation that consistently fails 1o
quarcify the “planet-saving' vahe of pro-
posed laws.

RlSs consistencly fail to
account for Australia’s
size and diversity They
ignore climate differences,
business culture, types
of stock, as well as the
impact of complemeantary
or contradictory state
legislation.

Taks the new ullding code raquirement
mdeﬂfum frve stars insezad of six scacs.

Wil the increass in one sur perform-
ance abate 20 kilograms of OOZ equiva.
[E14 sgm of person; 300 S0} Neone?
And how many megaonnes wiil be abated
wcross the economy In geregacet

It seems perverse to Inereme envicon-
mencal performance sringencles withour a
rarg= in mind. Ir's willfuly Ioapy o aveld
quancifying the relative omes and benefits
of proposed legilation.

A& meticulme RIS would assss the en
wironmental Impact and cor of @ new
meagice £ proxn:r a price per tonne of

harzment.

HE MHARHEALE

Weedless ta say very few RISs assma the
virtnes and vices of alezmative approaches,

Anodier common RIS shormoming 1s
their faiture o account for che behaviour of
bullding oocupanes. Pollcy makers Iove 1o
sy our seceer suffers from. split incantives
and }Hn:E rarsly ask their RIS consuk-
anis o I them

Lets finish chis exhameing list by nec-
i chat almost all R1%s fail to account
for che timing gap beiween the capical
Imvescment raquired by new laws and the
retuen receivad by Invescars parckcularky
In relation 1o the refurbishment of extac-
Ing seock.

Most RI5s simply msume benefics flow
from. the minmute legilation & proclamed.

The Propary Council has outlined a
best practice RIS medel on several ocra-
seas,

Thie kay fzamres of the mods| apx:

# A transparent RIS methodology dhat
sates assumpcions clearly

& An assmsment of who pays costs and
wha recelves bensfic

. .hn;uau:lﬁ:i.dm and necing of costs
and henefits, a3 well as oter dividends

(for Instancs, snvironmental benefies)

# Rlgorous modding of Impaces acrms
the couny

# Good governance, Induding an Inde-
pendent RIS umpire,

One concres propmsal char could be im-
plementsd by governments Is 1o esahlsh
& UK-style Bemer Regulaticn Exacutive,
which has 2 mandate o cut adminisirachve
burdens by 25 percent by th end af 2010,

1t desperately Imporrant that we move
from Riss thar would qualify for Arc
Councll creacive wriing grants co a ddgy
didge test of net benefics.

e can then devote greacer energy 1o
slashing swarthes of existing red tape and
harmenising cur laws to bemer reflact o
national markecplace and a Joined-up Fed-
eraticn.

e
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A2 Making Regulatory Impact Statements More Effective

The CRA International report Making Regulatory Impact Statements More
Effective is attached separately.
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The Property Council of Australia
The Property Council represents the property investment sector in Australia.
Its members include every major property investor in the country.

Members are engaged in the entire property investment universe, which
includes all:

o dimensions of property activity (financing, funds management,
development, ownership, asset management, transaction and
leasing);

o major property types (offices, shopping centres, residential
development, industrial, tourism, leisure, aged care, retirement and
infrastructure);

o major regions of Australia and international markets; and,

o the four quadrants of investment - public, private, equity and debt.

Some key statistics:

. the market value of all land and buildings in Australia is $4.3 trillion;

o the value of investment grade stock under management is $340
billion;

) more than 11.6 million Australians collectively own major segments of

the nation’s most valuable commercial property assets;

o total construction spending in 2010 is forecast to be $100 billion in
buildings and $69 billion in infrastructure (total: $169 billion);

o listed property is currently 5.57% of the capitalised value of the ASX;
o 39% of investment grade stock is listed;

o the market value of foreign assets owned by Australians is $50 billion;
o $149 million flows in to the property sector from super funds in an

average week; and

o $29 billion in property specific taxes are paid annually.
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A4 Contacts

Taskforce members are encouraged to contact the following Property
Council staff, should they require further information.

Peter Verwer

Chief Executive

(02) 9033-1926
pverwer@propertyoz.com.au

Paul Waterhouse

Executive Director, National Policy
(02) 9033-1956
pwaterhouse@propertyoz.com.au

Jane Machnamara

National Policy Advisor

(02) 9033-1983
jmacnamara@propertyoz.com.au




