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DR BYRON: Good morning, ladies and gentlemen. Welcome to the public
hearings of the Productivity Commission's inquiry into the market for retail tenancy
leases in Australia on our draft report that was released last year. My name is Neil
Byron, and I'm the presiding Commissioner for this inquiry. The inquiry began with
a reference from the Australia government on 21 June last year. We were asked to
examine the operation of the retail tenancy market across Australia. I've been putting
on record as we go around how grateful we are for the many organisations and
individuals who have already participated in this inquiry and shared their knowledge
and experience with us.

The purpose of this particular hearing is to facilitate public scrutiny of the
Commission's work and to get feedback and comment on our draft report. We
understand how important the matter of retail tenancy is to many small businesses.
A great deal can be at stake and passions can be raised. But we're trying to analyse
the evidence subjectively to see what has been tried in various places, what's worked,
what hasn't and what more the Australian and state governments should do or not do.

We began the hearings in Canberra on 1 February. We spent four days in
Sydney, Brisbane Monday last week, and Melbourne last Wednesday and Friday,
and then in two days' time we'll be in Adelaide. Then the Commission will have
about six weeks to prepare a final report that has to be with the Australian
government by the end of March, having considered all evidence presented in the
hearings and submissions.

All the participants in the inquiry will automatically receive a copy of the final
report after it's been released by the government. The government usually releases
the Commission's reports within 25 parliamentary sitting days from the completion
of the inquiry. We always try to conduct our hearings in a reasonably informal
manner. The Productivity Commission Act does say that participates should "be
truthful in giving their evidence", and of course they always are. We are taking a full
transcript for the record so interjections from the floor aren't helpful. But I always at
the end of each day provide an opportunity for anyone in the room who wants to
come forward and put their point of view on the public record to do so. The
transcripts, after they have been checked for any transcription errors, will be
available on the Commission's web site as soon as possible, usually within three or
four days of the hearing. They're also available to be purchased in hard copy.

To comply with the Commonwealth's occupational health and safety legislation
| have to draw your attention to the fire exit, which is just to the left of the elevators
outside. The evacuation procedure is down there to the assembly point outside, in
the extremely unlikely event of a fire. The toilet facilities are just to the left of the
elevators also and the third piece of housekeeping is if you wouldn't mind turning
your mobile off or to silent that would be helpful too.
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So I'd now like to start today's formal proceedings even though our advertised
first representatives from the Pharmacy Guild don't seem to have - maybe they're
caught in traffic. Sir, if you'd like to come forward, take a seat, make yourself
comfortable. When you're ready if you could just introduce yourself and just a little
about your background for the transcript, then take us through the main comments,
criticisms, observations that you want to make of the inquiry and the draft report.
Thank you very much for coming today.

MR DILLON (P777): My name is Michael Dillon. | am a pharmacist, have been
for about the last 45 years. | am currently chairman of a small group of pharmacies
in Perth which trade under the name of Pharmacy 777 and Pharmacy Health, 26 in
total. | have been involved in negotiating with landlords regarding rent probably
going back some 30-odd years when my first experience in a shopping centre was in
the Garden City development in Booragoon in Western Australia. So since then on
many occasions | have been involved in negotiating rental agreements and new sites
for that matter with various leasing agents representing landlords in Western
Australia. Is that enough?

DR BYRON: Yes, thank you, excellent. So what would you like to tell us?

MR DILLON (P777): 1 guess as | come to the twilight of my career the difficulty |
see is for young people particularly to become involved in our profession, our
industry, in shopping centres. There seems to be a predisposition that we can afford,
or pharmacy can afford, very high square metreage rentals.

I was recently looking at a shopping centre in the south of Perth developed by
Stocklands in Settlers Hill. When | approached the landlord's representative | was
told that the expectation in this very fairly ordinary minimal shopping centre to start
with would be $1000 a square metre for pharmacy. The space that they were - it was
non-negotiable. It was, I think at the time, 285 or 325 square metres. They had an
expectation that we would pay - pharmacy would pay 15 per cent of turnover. Well,
being someone who has been in the profession, industry, for a long time I can assure
you that 15 per cent turnover rentals is no longer - never been and never has been and
never will be a viable rental proposition for pharmacy.

The pharmacy profession is undergoing its own changes, which are significant.
Since | have been in the industry the margins on which we operate have been
significantly eroded. GPs were in the high 30s, | guess, when | started, maybe even
touching on 40 per cent, that's 40 years ago, whereas now they're down into the high
20s and maybe if you're very good you might get into the 30s. So 15 per cent rental
and something like 15 per cent in salaries doesn't leave much for the proprietor for a
wage, forgetting all the other expenses.
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So my concern is that landlords and leasing agents seem to be operating from a
historic perspective whereby we can afford to pay rentals which are off the planet.
Their argument is, "Well, if you don't pay, someone else will." But | have seen a
significant number of these pharmacies turnover in a fairly short space of time
because operators have gone into them on the basis of thinking that they're going to
make a reasonable living out of it or a profit. It hasn't happened and so there's been a
sell-on and a change of size or things of that nature. I could give examples of those.

I guess that's really the most significant point that as pharmacists we were once
seen as cash cows. We were seen that we could pay an extremely high rental. In
fact, in the shopping centre | spoke of the landlord removed the newsagency and the
pharmacy from the leasing arrangements on the basis that there would be so many
people knocking on the door to get those two particular tenancies that they would do
it themselves and save themselves paying a leasing fee. | believe that has happened.

So I guess, as | say, the counterargument is, "Well, there's someone out there
prepared to pay. It's a free market so let it happen.” I'm just saying that really these
days it's very hard for anybody to have a career path and try and get into a retail
pharmacy situation in a shopping centre. It's just becoming beyond the pale. | think
the same thing is happening to us which | observed happened to banks some years
ago. They just moved out of shopping centres because they were being charged too
much. Then I guess the shopping centre owners decided that - and this is purely my
take on it - that they really needed banks back in shopping centres because they were
a convenience to the public. I suppose ATMs and the like have somewhat blunted
that but I notice now that there must be some significant change in the rentals banks
are paying because they are moving back into or around large shopping centre
developments.

So apart from the fact that the leasing agents seem to charge rentals on what
they believe you can afford to pay - as opposed to someone else we may be paying or
being asked for $1000 a square metre whereas someone else may be paying 3 or
4 hundred dollars a square metre. | have a little bit of difficulty with that because |
think it's unreasonable that that should occur, that you are charged on the basis of
what your business can afford to pay, disregarding the fact that your square metreage
may be a lot larger than some of these other ones which you would imagine would be
paying a lower dollar per square metre.

Even if you do get up into large sizes and say, "Well, we're now running" - and
without boring you with where pharmacy is going these days you're either going
down the discount line or you're going down the value-adding line. We choose to go
down the value-adding line in our business but the discount operation is a big barn,
500 square metres with checkouts without any service whatsoever. That model, |
guess, is starting to negotiate better rentals in perhaps - on the east coast anyway,
perhaps in upstairs or less viable areas with high traffic. Maybe there is a little bit of
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a shift starting to happen there. But unless you're prepared to take those large sizes
and take a punt on the fact that you're going to have a 500 square metre pharmacy or
600 square metre pharmacy or 1000 square metre pharmacy and you hope you can
fill it with whatever, your chances of survival, | believe, are becoming less and less.

The other restriction we have is that there is a restriction by landlords, or by
leasing agents and landlords, on what lines we can carry. So if, for argument's sake,
we wished to carry some electrical item, a hair dryer or something, well, it may be
said that that no longer is part of our prerogative because it's not within our retail
inventory that we're allowed to hold according to the description of our tenancy and
what our tenancy represents. So we also see that as a bit of restrictive trade practice.

The other thing that is happening to pharmacy and the thing that perhaps kept
us alive was the fact that we did pretty well out of prescriptions because we get a
dispensing fee. Years ago we got a 50 per cent mark-up on drugs on prescriptions on
the national health system. | would imagine - | haven't got the exact numbers - but
about probably 90 or more per cent of our dispensing is now controlled by the
pharmaceutical benefits scheme. So the return on those is now very strictly
controlled. So our mark-up now is 10 per cent on most things and in fact is less than
that on drugs, | think, which are over a certain amount, over $200 or something of
that nature. So there's a set amount of money you can make. Also, we're moving
very much into generics, not that those that aren't interested would know but on 1
August this year the Health Department has reduced our remuneration on or our
return on generic drugs by 12 and a half per cent just across the board. Just wham,
that's it.

So from that I'm telling you that the future going forward is not all that hugely
secure. | don't know. I honestly don't know how we're going to pan out with a 12
and a half per cent discount on generics which is, as | say, where the majority - that
and over the counter medication, rather, patent medicines - is where most of our
profit comes from. The other things really are sort of sprats to catch mackerels, such
as the hair care and the cosmetics and those sort of things. It's very hard to make
significant money out of those.

So traditionally we grew up stocking those sorts of things, but really and truly
prescriptions and patent medicines are where we're at, and there's a well publicised
case that Woolworths and Coles are very eager to get their hands on the fat cow, or
the protected species that they see that we are. | don't believe that to be the case. |
believe that pharmacy in this country does provide a good quality service to its
patrons, to its patients. That might sound like a vested interest but | do truly believe
that if we continue to go down the two retailer track and they start owning absolutely
everything - they own the liquor outlets now, they own the petrol stations and they
own grocery and sundry other things. I don't know whether we really want to put
community pharmacy in the hands of the big two grocers.
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There's another danger that we see, that we have a lot of competition with our
front of shop goods other than those which are "protected”, the ones where we have
the sole rights to distribute, and I think there is merit in that because it's very, very
easy, for instance, to overdose on paracetamol. So I think it's important that these
over the counter medications are kept in the hands of qualified pharmacists. There is
a counterargument that you go into a pharmacy and no-one asks you about what -
you can buy just from the shop assistant. | think that is in a minority of cases these
days. Ifit's a significant purchase the pharmacist becomes involved, and | think
that's been shown by what's happened with pseudoephedrine and things of that ilk.
Probably that's all | have to say in that area.

The other thing that has always irked me - and | hope, Mr Chairman, that it's
relevant - is that when we're negotiating a site these days, and this is true of
everybody | suppose, small retailers, we are given a shell. These days you're lucky if
you get a ceiling. What you get is a couple of wires. You get an electrical feed and
you might get the telephone feed, no shop front, no ceiling, no nothing. Then as
soon as you've fitted it all out you sign it over to the landlord anyway, because if you
go belly-up or at the end of your lease, he can claim it if he wants to or, particularly
the shopfront, that is, he can tell you to go back to what it was.

DR BYRON: Remove it and make good. Can I just follow up a couple of the
points?

MR DILLON (P777):  Yes, sure.

DR BYRON: Firstly, and I'm sure it's no consolation, but what you're telling us is
quite consistent with what we've been told at all the other hearings.

MR DILLON (P777): I'm pleased about that, Mr Chairman.

DR BYRON: One of the things that seems to be emerging is that the large
shopping centres seem to be doing much more than just renting space, you know, a
floor and three walls in that the shopping centres would claim that they're managing
the whole centre environment and putting the sizzle in the sausage or whatever the
cliche is, making the place vibrant and dynamic and the sort of place where
consumers love to come and shop and spend their money. So it's a quite different
sort of environment to retailing on the strip where literally you're just renting the
space, you're not paying for any management. Would you agree with that; that the
shopping centre is fundamentally different, and the corollary is that you're to pay a
lot more per square metre to be in a centre than you would outside on the high street
because of all the activities of the centre management that actually brings in more
foot traffic which should increase turnover?
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MR DILLON (P777): 1 think what you say is absolutely correct inasmuch as that's
right. A shopping centre environment does create a space and an environment and an
ambience which is where shoppers wish to go. So from a retailer's point of view or
from a community pharmacy's point of view historically it's been a great place to be
because you fish where the fish are, as the saying goes. But I might remind you,

Mr Chairman, that you actually pay for that on top of the rent. You pay rental for the
space which is purely just for the empty space which you fit out, you supply all the
ambience, and you do that in strict control these days. You don't go in and put up a
painted sign. | mean, once upon a time you might have hung a sign up which might
have cost you a couple of thousand dollars, you can pay 20, 30, 40, $50,000, maybe
even more for just the signage. So that's one factor. Then the fit-out that you do has
to be approved by the managing agent. | can understand the significance of that, you
don't want the so-called mums and dads coming in and putting a packing case up as a
counter and painting "Michael's Discount Chemist" on the front.

DR BYRON: Lowering the tone of the place.

MR DILLON (P777): They don't want that, but I think the pendulum has swung
very much the other way. It's very much a fairly heavy-handed approach to how you
will be, and what you can have and what you can't have. You really have absolutely
no choice about where you can go in the shopping centre, they've predetermined
where you'll go, and because you are a bit of a necessary item they will be trying to
put you in a place where you'll draw traffic to that spot which mightn't be too good.
Then over and above that you're paying the traders association levy, and on top of
that of course you pay the variable outgoings, which are the expenses for the centre.
So the ambience that's been created you've paid for.

DR BYRON: Exactly. But I often wonder why, given that you're likely to get a
shorter term lease if you go into a centre than if you go onto the high street, you're
likely to get a requirement for a much more expensive fit-out that's going to take
longer to depreciate, that the centre management can basically move you around
within the centre, they can require you to do all sorts of things as part of the lease,
some of which haven't been specified in advance - | guess the quid pro quo is they're
offering the lure of higher foot traffic, higher turnover and therefore higher profits.
But I'm always interested when | speak to somebody who said, "Well, we tried going
into the centre and when we did the sums we decided we were better off to go back
outside again even though the traffic was lower.” So I'm intrigued about how people
do that calculation and whether it's really worth going into the centre, paying a lot
more for the rent and having all these additional conditions imposed on you that you
don't get if you're outside of a centre.

MR DILLON (P777): The last three, four, maybe five centres that have been put

up to us - in this particular town we've got a reasonably good reputation and we trade
seven days a week. They like putting you in a precinct where there is seven day
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traffic. So we have reasonable sort of credentials and we get a good hearing, but at
the end of the day they just want the money. So if you don't square up they will take
someone else who's prepared to pay the money, and I guess that is a market force and
| can't argue with that. But | do say that the last two or three that I'm aware of, Subi
Centro was one, people have just gone belly-up. Gateway was another, and when a
centre reaches - | mean, there is a restriction on the number of pharmacies you can
have in a centre: up to 100 shops give you one pharmacy, over 100 gives you two.
This is a federal government HIC restriction. You can have a pharmacy but you can't
have an HIC approval number. So if you don't have an HIC approval number the
pharmacy becomes definitely unviable.

The development south of Perth at Gateway, which is a significant centre, the
second pharmacy went in without an HIC number just to get the spot, to hold the
ground so that ultimately when it got to over 100 there would be two licences instead
of one. When you get over 200 you have three. We are still in one shopping centre.
We were virtually forced into the third - to take the third spot, even though it would
be small, to protect ourselves because we would have had some difficulty if we had
got another huge discounter in there or something of that nature.

DR BYRON: But | mean the other big difference between retailing on the high
street and retailing in a large managed shopping centre is that the centres do, it seems
to me, consistently try and rent not on the basis of a going rate but on the basis of,
"How much we think you can pay". So there may well be a fruit and veggie shop
over there that's paying 1000, dress shop here paying 2000, but they want 8000 from
you because they think you can afford 8000. So it has got - it's quite different to out
on the street where basically the going rate per square metre is basically the same all
the way up and down, approximately.

MR DILLON (P777): We've chosen - I'm sorry, | probably didn't finish that.
We've chosen not to go - well, not to - like here's the rent. The rent is say, | don't
know, $1200 a square metre, $1000 a square metre. Unless you're prepared to pay
that we're not even prepared to negotiate any more and they go away and someone
will come along, whether it will be - who ultimately will pay the money. What I'm
saying is that | think those days are starting to disappear, as the butcher disappeared,
the individual butcher disappeared and the individual greengrocer disappeared.

I think the days of those individual pharmacies - you will find there will be
group backings. The backing of - our backing comes, or the guarantee of finance
comes from the three main distributors of - long line wholesalers, namely API,
Sigma and Symbion - and because they want to retain market share they will
guarantee someone into that position because they're not really that interested in how
many dollars - whether you make a good or a bad living out of it or whether you just
break even. What they're interested in doing is retaining that as part of their market
share, who they can sell to, because what they don't control is the last person in the
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food chain, which is us, which is retailer.

See, Symbion and API and these people manufacture, they distribute. But
where they have got their hands tied is they can't say what we can sell. So we can
sell your brand of cough and cold or we can sell some other brand of cough and cold.
What they want to do is control that food chain. So if they control the - well, quietly
they guaranteed you for $1,000,000 to back you into a shopping centre they're not
going to walk away from you. You're not going to walk away from them, rather,
when it comes to where you buy your goods from.

DR BYRON: Yes, of course. | mean the sort of structural change that you were
talking about from the old days when pharmacists, perhaps like newsagents, might
have been seen as sort of a cash cow, there are significant changes afoot. But is it
possible to argue that if the shopping centres keep making excessive demands in
terms of rent or cost of fit-out that eventually pharmacists will just say, "Look, no
can do. Numbers don't add up. If I go in on those terms and conditions I'll simply be
losing money, so" - and, you know, eventually there must be some end to it, mustn't
there?

MR DILLON (P777): 1 think we're in that transition now. The other thing that's
sort of on the horizon is that we don't quite know what's going to happen with
ownership. So | could paint the scenario where Symbion, who own the Terry White
brand, say, which you've probably heard of?

DR BYRON: Yes.

MR DILLON (P777): I'm not suggesting you haven't heard of these people but
there are quite a number of groups, there's Chemist Warehouse and things like that,
who own a significant number of pharmacies. Pharmacy at the moment is restricted
in its ownership, particularly in this state. 1 don't have an interest in those 26
pharmacies with - it's sort of more like a marketing group. So if in the next
agreement, which we're locked into every five years, we negotiate - the federal
Pharmacy Guild who will be coming soon, I'm sure, when they negotiate with the
federal government they negotiate our pharmaceutical benefit - our return on the PBS
for the next five years and the rules and regulations. They even control where we
can go. We can't go within a kilometre of another pharmacy and all this sorts of
things. We're very tightly controlled in what we can do there.

Now, | could think of a scenario where that ultimately I think if - and I'm not a
Terry White or I'm not an Amcal Plus or whatever, which is one of the Sigma brands,
but if they go into a shopping centre and they've got the managing director of a
public company or their general manager sitting beside them negotiating a deal, say,
"Well look, we're Terry White," you know, "we're Amcal™. That's a little bit - a bit
more persuading to the leasing agent and they say, "Well look, if you want us we're
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going to pay something less,” which they want to pay. So I'm not privy to what those
negotiations are. So maybe I'm talking through my hat. I'm only talking through
what happens to me, and we're a small group in Western Australia, when we go to
the table to negotiate.

DR BYRON: But I mean - again, that has been said to us many times, that the guy
that you're sitting opposite when you negotiate a lease basically negotiates leases
every day of his career, and you might do it once every five years or something.
That alone would suggest that he would have a few aces up his sleeve during those
negotiations.

MR DILLON (P777): Well, we no longer use - you have to use somebody now.
So we use somebody at our end who negotiates leases every day from the retailers
point of view, generally ex-shopping centre managers who realise that pharmacists
have been screwed for a long time. They try and go into bat for you, but you really
don't-it'sahard - - -

DR BYRON: But presumably the bigger groups can basically say, "Well, we'll do a
deal over 20 shopping centres, 20 locations, rather than doing them one by one."

MR DILLON (P777): | think that that power, that horsepower, comes from the fact
that they are associated with one of the three major wholesalers, because it's very
much in the interests of - if | own a pharmacy and my time is coming to a close and |
wish to get out and go and play golf or whatever we do, well then, the person who |
have been predominantly buying my drugs and patent medicines, my long line
wholesaler, be it Sigma, API or Symbion, they will want the sale of that business to
go to someone who is going to continue that association - - -

DR BYRON: Yes.

MR DILLON (P777): - --even though they can't put it in writing. But if someone
is your guarantor at the bank you're probably pretty hard pressed to go and go
somewhere else.

DR BYRON: Yes, of course. Yes, the other point you mentioned about the
restrictions on what you can sell. That has come up repeatedly not only in pharmacy,
that - particularly in food courts where the shopping centre is basically telling each
food court operator what they can have or not have on their menu. In some cases
how much they should charge for it. Which to me makes it sound almost as if those
small businesses are almost like sub-contractors or outsourced, that they're each
supplying different parts of the menu but ultimately the centre management is
controlling the whole food court, micro-managing, | guess. | gather that it's not
uncommon then for the centre through the lease documentation to specify what you
can and cannot stock and sell.
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MR DILLON (P777): Absolutely. I mean we were told - I think it was just last
year in one shopping centre. We have a fridge, one of these fridges that holds water
and various other drinks that - because you're open seven days a week people
impulse purchase. | mean it's not a - it's more a convenience than anything else.
Well, in this particular shopping centre we put some - | don't know, Powerade or
something, into it which was being sold by, I don't know, the delicatessen round the
corner or something. They complained to centre management. They came along and
said, "Well, you know, part of your - we don't class Powerade as being a
pharmaceutical,” you know, or, "being part of your inventory that we believe comes
under the definition of a pharmaceutical chemist, so take it out, get rid of it.”

DR BYRON: But if you were operating a pharmacy outside the centre on the
street - - -

MR DILLON (P777): Do what you like.
DR BYRON: Exactly.

MR DILLON (P777): Which we do, and we're moving - | would suggest that our
modus operandi is to look to strip shopping centres because there is a return by the
public wanting to go small rather than big, and I think there is a niche being created
again for the boutique high service pharmacy. That's the niche that we're eking out
with a high level of service, extended hours and an inventory which is commensurate
with what people perceive as to perhaps be the purveyors of, as opposed to what the
landlord says we can or cannot sell. There is that happening and it's certainly
happening in WA to the point where the state minister has highlighted that fact that
there is a return back to the high street in a way.

DR BYRON: Presumably if the centres keep imposing increasingly onerous
conditions or more expensive rents and fit-outs, that would only encourage people to
stay away.

MR DILLON (P777): There are some that are a little bit more venomous than
others, and once you're in there, of course - one business we've been in for 20 years
in a shopping centre, probably really the only one we've got left; the others we've
removed ourselves from. But it's hard to walk away from that goodwill and just let
the lease go, you want to sell on. Certainly that is an option and when the shopping
centre is coming up for redevelopment, which does happen, your whole leasing
arrangements just get put on hold.

We're in one small shopping centre where we really haven't had a lease now for

two years. We're just in no man's land. We can't really go anywhere, you can't
borrow against your equity because you really have no equity because you don't have
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a lease, but we keep getting told that, "Eventually there will be a lease because we
can't get it sorted with the local authority at the moment as to how the redevelopment
is going to happen, so therefore we can't tell you where you're going to be or what's
going to happen but, trust me, we're going to give you a lease."

DR BYRON: That's a pretty unsatisfactory way to run a business.

MR DILLON (P777): Itis, yes. That particular young guy is not feeling too flash
at the moment and he hasn't done for a couple of years.

DR BYRON: Just coming back to the capacity to pay, somebody said to us that it's
almost like the centres were offering licences or concessions of, "Who wants to
operate the pharmacy on the second floor of the mall? Who wants to be the
newsagent down there? Who wants to be in the fish shop," or whatever. "You've got
five years or you've got eight years,” or whatever. In effect they're basically selling
"the business opportunity" to operate that business in that space for a fixed term and
at the end of that term all bets are off and they will offer that opportunity to the next

guy.

MR DILLON (P777): Absolutely. Nowadays they sometimes say, "What will you
offer?” They don't even tell you what the rental is going to be. The ballpark is
maybe a thousand dollars a square metre but that's the range. "What are you
prepared to pay?" If someone is prepared to pay it, well, my argument goes down
the gurgler because that's where it's at. I'm just saying I don't like it, it's not very
satisfactory, it's very hard unless you're probably a national operator now to get into
a major centre, | believe, or you've got the backing of one of the big three long line
wholesalers that's going to back you in because they actually want to make sure
they've got the business. On top of that, in my lifetime I've seen the emergence of
look-alike pharmacies, like Priceline which you may or may not have heard of.

DR BYRON: There's one across the road.

MR DILLON (P777): No, that's a Priceline pharmacy, but before they had
Priceline pharmacies they just had Priceline. Take the dispensary out, you've got
everything that a pharmacy stocks other than the patent medicines and dispensary,
and they put those up against you. In the shopping centre that we're in where there
are three pharmacies, there's also a very, very large Priceline who would be paying, |
would imagine, | don't know, a lot less per square metre than us, so there you go.

DR BYRON: Well, thank you very much, Michael, that's been extremely
informative.

MR DILLON (P777): Thank you.
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DR BYRON: Somehow we're going to have to digest all that information.
MR DILLON (P777): It was probably a bit garbled, I'm sorry.
DR BYRON: No, it was quite coherent.

MR DILLON (P777): | really appreciate the opportunity for you coming over and
being prepared to listen.

DR BYRON: Thank you very much.
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DR BYRON: Thanks for coming, gentlemen. If you would like to take a seat and
introduce yourselves for the record. | think the record knows who you are now,
Angelo.

MR SOMMARIVA (PGA): Thanks, Commissioner. I'm Angelo Sommariva,
strategic planning officer, Pharmacy Guild of Australia.

MR WRAGG (PGA): I'm Steve Wragg and here to represent the Pharmacy Guild
of Western Australia..

MR SOMMARIVA (PGA): Thank you again, Commissioner, for the opportunity
to speak. Obviously, as you rightly pointed out, we've spoken before and I don't
want to waste your time by going over the same points again, so this will probably be
a little bit shorter in that I'll simply hand over to Mr Wragg and get him to highlight
just some of the examples of what we have been discussing around the country
basically of where we believe the market is not currently functioning properly.

DR BYRON: Thanks very much, Mr Wragg.

MR WRAGG (PGA): Thank you, Commissioner. One of the things that | believe
is of importance and I'd like to bring up is that within pharmacy, most pharmacists
that are leasing are looking to have business relationships with the landlords and the
leasing agents and in doing so they're very, very much inclined not to want to create
waves, not to be difficult tenants, and because the businesses are those that are
actually their livelihood the intention is to try and get a relationship for life. Because
of that I think you'll find that very few pharmacists actually enter into any sort of
antagonistic dialogue with their landlords. There may be in fact, by evidence at the
Pharmacy Guild and through my own experience, a lot of discontent, there is a lot of
difficulty faced by pharmacists but very little of that is highlighted or brought to the
attention, and almost never does it get any sort of tribunal or mediation stages.

We find that there are also other issues that are notable that in WA particularly you
will notice if you look at a planning map of WA, because we're a late developing
city, that during the 70s and through to the 90s there was a large amount of planning
done by the state government and the local councils which made large residential
areas and very, very small pockets of possible leasing areas, those that are zoned for
shopping centres and for retail. The effect of those now some 20 to 30 years later is
that we have very few choices in a lot of these areas for tenants that are in shopping
centres to have alternative places where they can actually operate from.

To highlight that fact, within the company that | work for - and we assist pharmacies

in their lease negotiations and their business operations, we have a variation in
leasing rentals that are payable for a pharmacy between 2 per cent of their turnover
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up to 12 per cent of their turnover, which is a very, very large variation of some

600 per cent. Certainly in my lifetime experience | have found that that variation can
be actually higher. I've had some situations where a rental can be as low as

1 per cent of a person's turnover and in fact other situations which ultimately leads in
a lot of financial difficulty, bankruptcy. That's when it goes above 10 and sometimes
as high as 16 per cent of a pharmacy's turnover.

I think that that then highlights the fact that true market economic forces are
not at play here and there are other factors. One of those factors is the one I referred
to with planning. If you look at a planning map of say the city of Melville, you will
notice there are only certain pockets of areas where a pharmacy can operate. Within
those pockets - that means that they're nearly always held monolithically by a large
company or managed by one of the large leasing agents. As such their rental ranges
tend to be very, very much the high end. If in fact a person is not happy with paying
that sort of rental there is no options at all for them to move in opposition or in
competition to that particular site.

For example, if you're in a shopping centre if you were to try and move outside
the shopping centre district and wanted to move across the road there is in fact no
land available for trading. Now, in some cases that's not always the case and there
are some smaller opportunities to go across the road. But in fact although it appears
that you could operate a business in another precinct adjacent to a shopping centre,
that particular precinct will have its own limitations and some new limitations that
are not evident. For example, we currently operate a pharmacy that borders onto a
shopping district. So on one side of the road we have the opportunity for a tenant to
operate a pharmacy in a shopping district. They can have on the outside of that
pharmacy some 80 square metres of advertising, whereas the pharmacy that operates
on the other corner which is actually diagonally opposite, because it's not within the
shopping district but is a special use, its size is limited to only 80 square metres
compared to 250 for the opposition. At the same time its limitation on advertising
externally is limited to one square metre.

So in fact what we have is not so much a situation whereby there is truly equal
economics in the market but we've got a disparity between what is available to be
operating on one side of the road, which is under a shopping district, and on the other
side of the road which is in fact not. So the parties that actually control those sorts of
shopping precincts or shopping areas have got the ability to charge much much
higher rents because in fact there are no alternatives and there are no options.

I would like also to point out that within the market of leasing you will notice that
particularly in WA the leasing agents - it is held by just a few very large leasing
companies, the shopping centres. What we have tended to find in WA now is a set of
brokers or negotiants will be party - will assist you on a lease negotiation in WA. In
fact what appears to be happening is there seems to be a pseudo collusion. What
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we've got here is because trying to lease in a very large shopping centre is such a
complicated and sophisticated process because you're talking about a lease for five to
10 years, in some cases some of the leases will be over half a million dollars a year.
It's quite a considerable amount of money.

So when entering into a lease it's always advisable, for that sort of money, to
get somebody to help you, to advise and to get market information and then represent
you. What we find, however, is that those parties that are representing the tenants
are in fact a small group and it would appear are acting - maybe "collusion” is a bit
too strong a word but certainly they're on speaking terms and they have got
relationships. They tend to be that you get an averaged result rather than the fair and
reasonable result coming forward. It puts a lot of power, once again, back into these
negotiators' hands because they've got - they're privy now to large amounts of
information through the shopping centres.

In fact, our experience is that if you are in a major shopping centre in Western
Australia, that is, one of the top five, the chances of you actually making a profit are
probably only about 20 per cent. Most of the other pharmacies that are in very, very
large shopping centres in WA have either been in receivership, have had to sell after
having not made a profit for quite a number of years or what is quite common is that
they will have a secondary business in another market which is able to subsidise the
shopping centre.

One may well ask why would you bother to run a business in a large shopping
centre if it doesn't make a profit? The fact is all people go into business believing
they will make a profit and that they can always do it better than someone else.
Unfortunately that doesn't always seem to be the case. In fact, what tends to happen
is that they will use the turnover, the large turnover that they can get from that
shopping centre to help to increase their overall buying power, their ability to buy
goods at a better price to offset. So in fact even if the very large shopping centre
business doesn't make a profit it does have an economic advantage, although one that
would not be commensurate with the leasing charged at the centre.

I would just like to maybe make a couple of case studies just to highlight a
couple of other areas of interest. | note that just recently in the last three years | had
a shopping centre lease with one of the very large shopping centre leasing
companies. | found it very, very strange to be given a letter two and a half years
before the end of my tenancy which had been for a 10-year period notifying me that
my lease would not be renewed at the end of the period. It seems most unusual to be
given that notification two and a half years before the end. While | do appreciate that
they gave me notice | do wonder what their motive was in giving me that sort of
warning out in advance if it was to be anything else other than just to protect
themselves legally in not wanting to renegotiate and renew my lease.
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I have another situation where a pharmacist had entered into a very large
shopping centre lease and was struggling there for a couple of years. One of the
practices that we're seeing. This is a very senior pharmacist in WA and he has had
experience in shopping centres for around 20 years. It seems to be a practice, and
one that seems to be common, that a pharmacist will enter into a contract to lease a
shopping centre at a lease that seems to be above market and probably not
sustainable. Usually what will tend to happen is they will go in for that lease for a
period of two to three years of their five year term having not made any money.
When they then have a set of accounting figures to show they have made a loss for
the three years, they go to the shopping centre and try and negotiate a slightly lesser
rent, one which will still see them not making a large profit but one which will at
least see them start to turn around. The profit in fact they make is then only in the
fourth and fifth year.

So what tends to happen is the shopping centres are able to push the rentals as
high as they can without sending the business broke. Once there's actually proof that
they've gone too far they're willing to ratchet it back a small amount. In fact then the
pharmacy can make a small profit going forward. To put this in perspective we're
talking about pharmacies therefore that can lose up to $1,000,000 in the first two
years only to find themselves then able to renegotiate the rents down by as much as
$100,000 a year, and then in the last two years try to make back the profit. In fact
they make very little return economically out of the business but they have started to
build a goodwill because they have a five year trading, and they try to renegotiate a
new lease.

At the same time, what we're tending to notice in centres nowadays is also that
rather than actually do a refit every 10 years a lot of the centres are now tending to
ask for a refit within five years. Not only that, but the shopping centres
redevelopments in Western Australia, which is a very fast growing state, are seeing
our centres expanding and therefore being renovated at a much quicker rate. It's
during these renovation processes or expansion processes that a lot of businesses
actually lost. Historically, for most businesses they lost between 20 and 25 per cent
of their business during that 12-month period, and sometimes in extreme cases the
actual expansion can see them being boarded up and having no tenants next to them
for as long as 18 months.

So | also make this point, most rents are negotiated and leases are being paid
on the basis of getting fair and reasonable access to their tenancy for the full period
of the lease, whereas in fact because the clauses within the lease allow it there can be
a redevelopment and there's no compensation. | think at this point in time these are
the main points | want to make today.

DR BYRON: Thank you very much, Mr Wragg. The details are different, but the
same points are fairly familiar, have been made to us basically everywhere else we've
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been. So there does seem to be a consistent pattern, not that that's any consolation
for you. | was surprised by your statement about how few of the pharmacies
operating in large shopping centres are making a reasonable profit. I'm just
wondering how long it will be before more pharmacists realise that getting a space in
a major centre doesn't seem to be a guaranteed ticket to paradise.

MR WRAGG (PGA): 1 think that's a fairly reasonable question, I think that's a
good question. | think you'll find that certainly a large number of successful
pharmacists do not have any pharmacies in the major shopping centres, and those
that are able to run successful pharmacies, or | should say appear to run successful
pharmacies in the shopping centres normally have another source of income to offset
the very small profit they may be making, which is not commensurate with a normal
business return.

DR BYRON: It hardly seems like an activity one would do just for recreation.

MR WRAGG (PGA): 1 think the point is anybody going into a business believes
they can do it better and that the turning point is just around the corner. You seem to
have a steady stream of people believing that they can always do it better. On paper
you'll notice that if you were to break down, for example over a five year lease, two
of those years they may in fact be making a reasonable profit. Unfortunately there
will be factors why the other three years have not made a profit, and one of those that
| pointed out is that unexpected redevelopment of the centre, unexpected
competition, for example you may have a large shopping centre that has two
pharmacies in it, they might expand it very marginally. Now, any expansion of the
shopping centre won't bring any more pharmacy prescriptions because it's limited,
the number of people getting scripts in that neighbourhood, in that area, will not go
up. If you add a third pharmacy, by virtue of the fact of simple mathematics your
business should drop by a third.

DR BYRON: We've raised that point in a number of the hearings because it seems
to me that if | enter a lease based on looking around, seeing who's operating other
businesses, who are my competitors, how many others there are and so on, and then a
year into the lease all that changes do | have any comeback in the sense that this is
not the deal that | went into. The shopping centre people have responded saying,
"Well, that could happen out on the strip anyway. If you're business is very
successful there's nothing to stop somebody else from emulating you and moving in
a kilometre away." The difference is that in the centre it may well be deliberately
manipulated rather than chance.

MR WRAGG (PGA): That may be true. I'd like to point out that there is a major
difference between having a competitor inside a market where I'm paying for the
privilege of having customers come past my door and therefore my rental is likely to
be 8 and 10 per cent, as opposed to outside when I'm accepting that | may get
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competition and my rental is closer to 3 per cent. | can have competition come next
door to me on 3 per cent, still survive and lose half my turnover, but I can't do that if
I'm paying a rent that takes the majority of my profit away.

DR BYRON: As we've been discussing in many of the hearings, if you're in a
centre the reason that you're paying a much higher rent than you would outside is
because of the expectation of much higher levels of foot traffic, therefore turnover,
therefore profitability. But other people have said to us, maybe the turnover is

50 per cent higher, but if the rent is double you may be no better off.

MR WRAGG (PGA): There's no question that you aren't necessarily better off. |
think from a pharmacist's point of view there are three options if you are to own a
pharmacy. One is to be in a shopping centre, one is to be in a strip or a local
neighbourhood, and the third is to be a medical centre. What you find is because
there are roughly 5000 pharmacies around Australia the community requires them in
all three positions, three totally different markets and consumers expect to be able to
access pharmacists in all three of those. It's not possible that the shopping centres
won't have pharmacies because in fact people expect them there and there will be
business.

Whilst this may not help our argument you probably appreciate that
pharmacists owning pharmacies in shopping centres is quite a nice prestigious thing
to do. So people are prepared to take smaller returns when they believe that it's
either close to where they live or it has some other prestige attached. So I think
you'll find that that's another factor.

DR BYRON: If at the end of a tenure lease the centre management says, "We're not
going to renew your lease," and they may well have decided that they're going to
lease that space to somebody else to operate a pharmacy in the same spot, what are
the prospects that the first pharmacist, the one who's been there for nine years and 11
months, actually being able to take very much of his business to some other location?
Would most of the people patronising that shopping centre just observe that there's
still another pharmacy in the same spot? If you'd moved on and I'd taken over the
place and had my name on the front door instead of your name how much difference
does this make? Would people know or care?

MR WRAGG (PGA): | think from a turnover point and from the power of the
goodwill the transfer could be as high as 100 per cent. There's no expectation that
there would be a large loss, assuming that the person leaving - in most cases in
shopping centres in WA there are no alternatives to move to, so we'll assume that
they've just closed down and left. The person coming in is likely to get all of the
goodwill and all of the business instantaneously, and that's one of the carrots and the
stick that really, really makes it difficult when you go into lease negotiations.
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Even if I'm only making a small amount of profit I am making a profit and the
leasing agents can in reality put the lease up to a point where the business can still
make a profit, and because the incoming party doesn't have to buy the goodwill they
really only then have to come up with the stock. In some cases, if the party leaves
the store with its fixtures and fittings intact as a negotiating - | could walk in just for
the cost of stock and keep some goodwill which I in fact didn't foster over the last
five to 10 years.

DR BYRON: And get the fit-out at a discount.
MR WRAGG (PGA): Exactly.

DR BYRON: The landlord is actually capturing a lot of that through a higher rent
than the previous person was paying.

MR WRAGG (PGA): In my experience over the last 30 years the landlords are
very, very clear in understanding that they believe they own part of the goodwill of
the business and that's why they charge the higher rental. So you could in fact look
at it this way: the higher rentals are actually a profit sharing in the business because
they have created the turnover for you. It's just like having a business partner. The
fact is that they've got that ability to charge the higher rent and therefore become
your pseudo business partner, purely and simply because they have been able to win
a planning approval in an area where there's a monopoly, hence the differential
between 2 and 12 per cent rentals occurring.

I suppose that's one of the factors we're a little bit concerned about. If it's only
a five-year lease you can build up a business and you actually have no ownership
after five years of that goodwill, and at the same time there are no alternatives to
move to a competitive other position to keep your goodwill because there's nothing
available by state law and planning approval law.

DR BYRON: So your silent partner can basically take a much larger share of the
gross profits of the business it's generating.

MR WRAGG (PGA): Yes, | think that's probably a good analogy. If you could
imagine two people in business, one person working the business and one person not
working the business, and each year they say, "We'll start the business off and we'll
share and I'll take a little bit, but you doing all the work, you can have a big bit," but
after 12 months they say, "I can't live on that much because my shareholders want
some more money," so they say, "How about I take a little bit more.” Then the year
after that they say, "I'll just take a little bit more because my shareholders, my wife
and kids need some more and | need a bigger house and a bigger car.” That goes on
until finally the person working the business is getting 10 per cent of the profit and
the other party is getting 90 per cent of the profit. Why would the person that's only
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getting 10 per cent not walk away - because they don't have any real options. They
can't say to that person, "I don't want to deal with you, | want to go into partnership
with Joe across the road because he's more reasonable,” because you can't go across
the road, you can't work with Joe, and all of these factors that we've talked about
come into play.

We have to be nice to these partners and we have to make out that we're not
really at war with them because if they get any inkling that we're disgruntled or we
might make a big scene or even tell somebody, they would basically just say, "Look,
our agreement is terminated. We don't want to be in partnership with you, you're too
much trouble,” and bearing in mind that most of the young leasing managers are
trying to prove that they are good leasing managers so they will try and be as
aggressive as they can because that actually adds to their credibility as a good leasing
manager within this large company and opportunities keep moving for them.

DR BYRON: Unless it gets to the point where they have alienated somebody who
was actually a very successful business man and they can't get anybody as good to
come in, and then it becomes clear that they have pushed too hard.

MR WRAGG (PGA): That's true. That's true indeed. 1 think we'd like to believe
that's the case. Unfortunately in most businesses those differences in any industry
are probably not great enough. If one jeweller was to leave and another one was to
replace them you may have your own preferred jeweller but the difference is
probably not going to be dramatic enough for the landlord to worry about it at this
point in time. It's only if you change the usage completely.

There's just one other minor point and I'm sure you've had this raised numerous
times. Within the shopping centres one of the things that historically has always
made it more difficult is the cost per square metre that we'll pay for our usage
compared to the cost per square metre to the large discount department stores and the
supermarkets. In all respects for the parts where we have to compete are the same
goods. So to have a ratio of rent that could be as much as 10 times more does seem
to indicate there is another factor at play here with regards to the amount of money
that's paid for a lease. To be honest, in my opinion that did seem in balance about
10 years ago, there was a reasonable balance, not between the supermarkets and the
pharmacies but between the pharmacies and all other tenants we had a reasonable
balance. There wasn't an overly large demand in shopping centres for all sorts of
tenancies. It seemed to stay in balance for a while.

In WA in the last five years that balance has changed dramatically. You can
appreciate because both the population has increased very quickly, our wealth has
increased very quickly, particularly disposable income, what we're finding in
shopping centres now is that the demand for leasing space by nationals or even new
operators is so high, and some of the parties are listed companies and they're getting
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such large amounts of wealth being injected to these new businesses that that's also
forcing up the rentals, because the rentals are even higher than what pharmacies are
prepared to pay which historically was the highest rent in the shopping centre.

To explain that, 10 years ago there was only one jeweller in the major shopping
centre and they had been cutting back and back, and in most of the smaller shopping
centres it was zero. Nowadays in some of the shopping centres it's not unusual to
find as many as eight. These are small 50 to 100 square metre tenancies. One of the
things that was put to me was, "Look, we really don't need you any more. If you're
not prepared to pay the same rental as the people that are keen to be in the shopping
centres this year, at the moment, then in fact you can leave and I'll find somebody
else or you can take a non-preferred position right at the back of the centre but
paying the same rental, because all the preferred positions now | want to give to, for
example, the jewellers and the smaller stores,” which their rentals are horrific. In
fact I'm not sure that they're necessarily making large profits at the moment. I'd like
to see where they will be in five years' time.

DR BYRON: Yes. Without wanting to sound too much like an economist, isn't
that sort of supply and demand? As you've said there's a relatively limited supply of
premium retail space, particularly because of the way the zoning has worked. In an
economy that's booming there's very, very large demand for retailers who want to get
into that high quality space. It's no surprise that they're bidding up the rents.

MR WRAGG (PGA): As a pharmacist and as a business man | accept that. |
accept if the value of that square metre there is worth more then I should pay more. 1
have to compete for that space, that's not unreasonable. What | find unreasonable is
that I'm competing with the jewellers and others for that space, whereas the
supermarket is not competing for space. | can't take part of their space. In fact from
an economic point of view we're not truly competing, we're only competing at the
high end and we're not competing at the lower dollars end.

MR SOMMARIVA (PGA): If I could as well, not only that but it would be okay
to call it a supply and demand issue if that shopping centre was also competing
against another shopping centre across the street, but as you point out in your
question, because of the zoning restrictions and the planning issues, whilst the
businesses inside the shopping centre are competing, that particular shopping centre
is not. In a local area monopoly like that | don't think that seeing it entirely from an
economic point of view is the thing that we should be doing at this point.

DR BYRON: But if the shopping centre management found out that the only
pharmacy in their centre was going to leave because the rents that were being
demanded were simply impossible to pay, don't you think they might reconsider?
They would have to ask themselves the question, "Do our customers come into the
centre and expect to see a pharmacy here? If so, do we need to make the appropriate
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adjustment to keep them here?" | don't know what the answer to that is.

MR WRAGG (PGA): If in fact the pharmacy is losing money then the shopping
centre - if it can be shown to be sustainable that they have lost over two to three
years then they will adjust because they understand the market rent they've gone to is
just too high. If they bring it down slightly, which is probably disproportionate to
what a lot of the other tenants are paying, then because there is a large competition
within pharmacy itself for that space and because it is a specialist shopping centre
and has been able to bring this extra business, there is tendency that because we don't
have equal competition inside and outside that there is a demand for that at high
rentals and at low profit, low percentage profit.

Maybe if it is of any help, just to give you an idea: on the outside of a large
shopping centre in WA it's not unrealistic - we've got one tenancy that's paying $200
a square metre; there are three pharmacies on the inside of that shopping centre and
they pay $1600 a square metre. That's an eight times differential and you're only
200 metres apart. This is the sort of mark-up, the power that's given to a shopping
centre. On the outside it's 200 square metres and on the inside it's $1600 per square
metre.

DR BYRON: Yes. But | mean presumably nobody is forcing those people to
operate inside the centre if they have the option of being outside. | mean surely if
they're paying eight times as much they have done the sums and worked out that they
can afford to, otherwise why are they there?

MR WRAGG (PGA): On that particular case that shopping centre only had two
pharmacies so it was felt that that was a reasonable - they would get a reasonable
return because they can get such a high turnover they would make a small amount of
profit. In fact, only one of those two pharmacies was profitable. The second one
started profitably and they were enticed - they were asked to renegotiate their lease
and the rental was put up substantially.

Rather than lose the goodwill that they had built up while the business was
profitable they didn't want to lose the goodwill at the lease renegotiation. So what
they did is that they accepted the higher rental but they tried to change their business
model to offset the higher rental. In doing so they bought a newsagency nearby,
made it a slightly bigger tenancy, because as the tenancy got bigger the landlord was
prepared to give them a rental reduction per square metre. Based on that model they
could see that they would be able to make enough profit to meet both the landlord's
objectives and their own objectives.

The first 12 months they seemed to be doing okay. After that, however, it went

downhill very quickly. The landlord then opened a lotto kiosk just around the
corner. Then the supermarket started selling all the things that the newsagency had

Retail 18/2/08 686 A. SOMMARIVA and S. WRAGG



such as the books, the magazines, the stationery. They found themselves in a
situation where their model of turnover had been eroded by the shopping centre.
They weren't able to renegotiate their lease and they went into receivership and still
are. So these were factors that they didn't expect when they made their decision on
what would be economic. Just recently in that same shopping centre now a third
pharmacy has been added, because they had a slight expansion. So once again, they
had just got - feeling was they were just getting to a point where they were going to
make - economically they were going to make a profit from the store and there was
another change which maybe should have been foreseen but in this situation wasn't
foreseen; and so, start again.

DR BYRON: Yes.

MR WRAGG (PGA): Out of interest, we personally keep away from the extra
large shopping centres because we realise there's very little profit in the long term.

DR BYRON: Yes. Well, without wanting to appear overly cynical the centres'
expertise seems to be in working out how much various businesses can afford to pay
and then asking for that much. That seems to be what they do and do it pretty
precisely.

MR WRAGG (PGA): They do it very, very well.

DR BYRON: Yes, okay. | don'tthink | have anything - any other questions. Is
there any closing remarks that either of you would like to make?

MR SOMMARIVA (PGA): Just quickly, once again touching on the issue of
accessibility. From an industry that seeks to be accessible to 100 per cent of the
community then | think it would be a sad day if we did get to a point where
pharmacies were not able to go into these particular zones. It's, from our point of
view, important for every person in the community to have access to pharmacies. If
it gets to a point where we can no longer go into shopping centres then | think the
community will be the ultimate loser from that.

DR BYRON: Okay. Thank you very much, Angelo.
MR SOMMARIVA (PGA): Thanks once again, Commissioner.
DR BYRON: | think we'll take a very short break for a cup of tea, about 10

minutes, and then resume with the Retail Traders Association of WA. Thanks very
much, gentlemen.
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DR BYRON: Thank you very much ladies and gentlemen. We've now got the
representative for Retail Traders Association. Sorry to keep you waiting, gentlemen.
Thank you very much for coming today. Could each of you introduce yourselves for
the transcript so that they'll be able to recognise the voices when they're doing the
transcribing later. Thank you very much for the submissions, especially the last one
which we just got last week. If you'd like to take us through the main comments and
criticisms and suggestions for how to improve our draft report I'd be very grateful.
It's good to see you again.

MR TIGHE (RTAWA): My name is Craig Tighe. I'm from the AFL Stores here
in WA and a member of the Retail Traders Association.

MR SPENCER (RTAWA): Wayne Spencer, executive director of the Retail
Traders Association.

MR HISCOX (RTAWA): Anthony Hiscox from Krazy Tees. I've got three stores
in strip shops.

MR SPENCER (RTAWA): Mr Commissioner, thank you for having us. | guess
our concern with the draft and looking specifically at Western Australia, the
economic approach of the draft to basically say that there is or there will be a
working out of the imbalance of power between the landlord and the small tenant |
think is something that we're greatly concerned about. | guess things that concern us
is that shopping centres have played a large part of the retail scene for a great number
of years. I've personally been involved in building them and developing them and
running them. Although they may only represent 20 per cent of the actual tenancies
or leases in place they do represent over 40 per cent of the national turnover. | think
that is something that the Commission should be very much aware of in the
imbalance of - how can we say this? We're looking at the statistics on the one had
that to a certain degree are not correct on the other.

You have in Perth a metropolitan centres policy and a nodes policy which is
currently under review, which is highly restrictive of the location and type of retail
outlets that are allowable, and in fact even limits the total square metreage that is
allowable in certain areas. You do have in a number of areas a monopolistic
situation that the landlords can take advantage of. You also look at the strata of
shopping centres, they being the full regional centre to a sub regional to a
neighbourhood centre. Especially in the full regional centres there is a limited
number of those in Perth, which when you look at it does have cross ownership and a
very limited, restricted amount of ownership. We're fully aware that at the
management level those people do talk to each other and communicate on various
aspects of lease negotiations.
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I think the other matter of concern too is that we've noticed a change in retail
leases and whereas there used to be five years and most probably two or three years
in you would cop a market review, now it's all done with CP1 market review
alternating. The thing that concerns us is that in the last 12 to 18 months especially
we've been privy to looking at rent increases as much as 70 per cent, and | just can't
quite fathom that one myself. Where a lease, as we see it, should be basically staying
on top of current market rental, to then jump by 70 per cent is highly opportunistic
and it doesn't give the small retailer much opportunity to negotiate downwards, and it
basically is the landlord taking a bigger share of the partnership.

I think the other situation that should be looked at with the leasing is that
shopping centres have the ability because of the lease to get turnover figures, and you
don't have to be a rocket scientist to work out what a particular line of product can
generate in gross profit. Therefore you can work out two things, one, what the rental
in the market for that particular product or lease should be, but you can also work out
what they can make out of that and as to how much of that you want. So itis an
extremely imbalanced situation because the small tenant in Western Australia doesn't
have access to full market information. Leases are not forced to be registered here,
they're a voluntary situation and | think we can talk later about that, we have a
possible solution.

We've also noted there's increasing demand in Western Australia for retail
negotiation consultants. This to us is a signal that the small retailer doesn't have the
wherewithal or the knowledge or the understanding to negotiate on his own behalf.
The only problem is being a small community and a small state a lot of the people
concerned should really be declaring their conflict of interest because they do
negotiate for the landlords as well; to find tenants for them as well as negotiating for
other people, small tenants et cetera in their hour of need.

I think the other area that needs to be looked at too is with the point of renewal.
| understand that - | fear more so than - and agree with them - shopping centres need
to be having a good mix that meets their demographics, the needs of their
demographics especially in primary and secondary areas. But where you have a
lease coming up for renewal and the landlord wishes to maintain that product or that
range of product that the lessee has and they basically do not give any just reason
then | just don't understand why it's allowable that they can turn from one tenant
selling X product to another tenant or prospective tenant selling X product and
basically play one against the other for the rental; or, in fact, the diminishing of the
goodwill of what the previous tenant has built up.

I think there were some comments in your draft with regard to assignment of
leases. | guess the one thing that we really were concerned about was the removal or
the apparent wont to remove restrictions back to the situation with commercial
leases. One area that - | think that concerns us greatly. | think the assignment of
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leases, the landlord has the ability to check out the assignee. They're in a unique
position to be able to do that.

| think that the assignee - the lessee that's making the assignment really should
be allowed to step out of the picture completely because the landlord can vary the
dynamics within the dynamics within that shopping centre very easily. There may be
extensions, there may be other things, there may be even a change of landlord and a
diminution of the marketing et cetera. You also have a new lessee stepping up to the
situation that the existing lessee has no control over, and therefore, as it exists under
the current leasing now, should be allowed to basically to give up any chance of
recourse against him with the assignment of the lease.

I think it should be stated up-front the RTA's perspective is to lessen red tape
and to remove red tape from situations and indeed, look at the economic balance
within a industry sector. The exception to that is where there is an un-level playing
field. We do believe that the retail leasing, especially in small tenancies, is one of
those areas that does need the continuance of regulation to maintain or try and move
it to a level playing field.

I think the draft also refers to the unintended consequences of some of the
current legislation. 1 just pick on a subject here of a five-year lease. The reality is
that at least the small tenant has the ability to negotiate from that point, whereas
previously what would be offered is mostly a one, two or three year lease. This
comes into importance when you look at the depreciation of assets and fit-outs and
also the ability to build a business. But a tenant at least has got five years to start
with. He can negotiate seven, eight or 10 or he can negotiate downwards if he
wishes to but at least he's got a starting point. | think that the Commission's
comments in the draft, "unintended consequences”, | think sometimes is perhaps a bit
off the mark.

You've also recommended a pause in state legislation and understanding that
the RTA would be in support of a national legislation alignment - if you wished to
pause the state legislation then I think there has got to be a directive or at least a goal
to get things in order. On the national basis it is specifically the disclosure
statements | think are a key matter of concern, especially with a lot of tenants having
multi-state representation. The only other scenario if you go to a national - | guess
what is the lowest denominator that you can go to? From WA's perspective, most
probably are the least regulated in its format. | would say that in certain cases there
are elements that still need to be added to our legislation.

I think they're the - most of the other items are covered in our submission but |
would just like to bring up again the point of lease registration. It's not compulsory
in this state, it's a voluntary situation. To our mind it is not that well - given it's
voluntary.
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DR BYRON: Yes.

MR SPENCER (RTAWA): We would like to suggest that the simple fact of lease
registration is not the answer. We're looking for a balance of understanding and a
balance of information between landlord and tenant. It really requires the
interpretation of that information to a basis or semblance that the small retailer can
understand. Our suggestion is that a body like ourselves could be utilised to develop
a process that would enable both parties to facilitate through for information and
understanding of what is really happening in the market, be it in shopping centres or
be it in strip scenario.

I think, just in conclusion, that if there was establishment of a national
consistent approach - and we don't support the removal of existing legislation but at
least a national consistent approach, even if those inconsistencies between states
were noted and highlighted but especially with the disclosure statements I think you
would achieve a great deal in the step forward of lessening costs and lessening
misunderstandings at least in that basis. I'll stand back and let my compatriots say
their words.

DR BYRON: Yes.

MR HISCOX (RTAWA): I've not much more to say than what has already been
said. The main point that | conceive, just having strip shops, is that a lot of the red
tape has been taken out of the strip shops which the shopping centres have got like
percentage rents and so forth been taken out. The strip shops have been able to
survive and they're going quite well without all that. So we need to probably take
that away - take the powers away from the shopping centres in whatever way we
possibly can to even up the balance.

MR TIGHE (RTAWA): Yes. | guess in a nutshell what any prospective new
tenant going in, or an existing tenant goes into a shopping centre wants information,
and there is an absolute lack of information provided. You know only anecdotal
information from talking to co-tenants. Even if you hire a consultant to do the lease
negotiation for you, you're generally relying on their knowledge of the industry and
the information is somewhat lacking. To be able to have, for example, registered
leases so that you were able to find out exactly what the market rent is, exactly what
co-tenants are paying, as well as perhaps getting some better information about what
the market is.

If you're a prospective tenant going into a shopping centre, instead of going in
with blinkers on where you may be a franchisee, for example, coming in from a
company that's telling you a wonderful story because they've got a vested interest of
selling you the concept and how well it's done in other centres, you can come into
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that centre with blinkers on believing and trusting that all the information you've got
is correct. Of course once you get in there you realise - much the same as the
pharmacy people were saying - there is only a certain market and you've just taken
the market from being divided by four players into five and so on.

On rare occasions it actually grows a market or it fits the demand within the
centre but | think generally small retailers and people taking on these leases - and
myself one of them - you have to remain fairly optimistic. You do go in there with a
genuine belief, as was said earlier, that you can do it better than the next person. I've
been in centres now for 10 years and the large shopping centres and the nature of my
business is that we have to be in those sort of centres for the traffic in the type of
business we're in, but you are sat with a situation that you really have nowhere to go.
I can't pack up and go to the high street across the road, even if | wanted to - and |
have looked at that option on several occasions during those lease negotiations. But
you really just don't have that option from a financial consideration because the
investment you've got in goodwill, as well as stock, fittings, you may have mortgages
and other personal debt that you've got to fund.

You end up in a situation where the person you're negotiating with knows
exactly what your turnover is. They know from their retail experience and
knowledge that your business model would be generating you this much gross profit
roughly, so, "Therefore, under our parameters, you can pay this much percentage
rent, or this much is a percent of your turnover to us.” The mere fact that the
neighbouring tenant may be paying $50,000 a year less but maybe not trading as well
or working on a different set of margins, they just know that your business can
sustain 10, 12, 15, whatever it is that they feel can be done. Of course then you'll get
thrown in the dreaded percentage rent factor that if you actually do have a successful
year and circumstances go your way and you've traded well, you've done the right
thing, bought the right products, you suddenly get lumbered with an additional rent
bill because you've traded below that percentage.

Those sort of things, you either need to take the information away from the
ability of the centre to get that sales information which most of the centres will tell
you that you have to sign a waiver basically to provide the information, or you have
to let that information be more widely used; not necessarily in detail but used by
other tenants in the centre to say, "Well, if I'm in the gift category of that centre, if
there's 10 gift retailers in the centre, the average turnover is this.” The last five years
it's gone down because we've gradually introduced things. It tells you information.
You can then make a considered opinion and say, "Look, Craig, it might be time to
pack up and go," or, "Yes, they're right. Even though I might feel that my turnover
has gone down as a tenant, the reality is everybody else is going up, so maybe it is
me." But you don't have any of that information to make those assessments.

In my opinion anyway that's one of the critical factors that's lacking. Listening
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to the previous participants this morning all they have said about, for example, the
pharmaceutical industry - pharmacies - is exactly the same for just about any other
tenant in a major shopping centre. We run into all the same sort of problems.

DR BYRON: Can I ask a couple of questions on all those points. If we start from
the point that in the shopping centre the whole, if you like, business model is
different compared to outside on the strip, that rent isn't just based on what's the
going rate per square metre. The asking rent is based on what they think you can
afford.

MR TIGHE (RTAWA): Sorry, | would say that it's actually based on two things:
what the previous tenant is, what they have to get per square metre, and what they
think you can pay, and they try and hit somewhere ideally close to where they think
you can pay and above what they need.

DR BYRON: We have spent a lot of time looking at lease information and systems
of disclosure, a national, very low cost, reliable, readily accessible information so
that you can get information on leases. | think from some of the other hearings we've
had around the country, it seems like there's a very simple way of doing that; not
necessarily through registering the lease itself but it's what the solicitor in Brisbane
called "a one-page epitome of lease" that has all the key points pulled out of it, so
rather than putting 70 pages, 100 pages of lease up on the Web that you have to
plough through. This has got nothing to do with property law which is different from
all eight jurisdictions. This would be a one-pager that was signed simultaneously
with the lease that had all the key information on it and it was purely to inform the
marketplace. I think we can do that.

Let's say we recommend it and let's say that all the states and territories picked
it up and we've got a national database, but from what you're saying if you're in lease
negotiations you can pull out figures off the Web now that would say, "He's paying
X, she's paying 2 X and you want me to pay 6 X?" and they will say, "Yes, because
we think you can afford it." So even if we have this national system of full
information of how much every retailer in every shopping centre and strip
everywhere in Australia is actually paying, and even if it's accurate information, not
just base rent but includes all the incentives, it may not actually change the
fundamentals. They're not just saying, "The going rent is X, we want X from you,"
they're saying, "Knowing your business and what you're turning over, this is what we
think you can pay." My question is, are we going to set up a system that will provide
what everybody is asking for and it still doesn't actually solve the problem?

MR TIGHE (RTAWA): It will go a long way towards it in the sense that you're
giving both parties equal information about what the playing field is. I I then
choose, because | know my business, to pay 6 X, that's either my stupidity or my
knowledge of my business and they're right, and if | feel that I can do that. But at the
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moment | go in there and | might be paying 6 X because I've gone in there with the
best of intentions but no knowledge. Then once I'm in there, having a quiet chat to
Anthony two tenancies up, and he says, "You paid what?"

DR BYRON: You're doing it with your eyes open.
MR TIGHE (RTAWA): You've got your eyes open.

DR BYRON: Okay. Now, likewise we've had discussions everywhere we've been
about the leases requiring retail tenants to disclose their turnover figures to the
shopping centre owners. | think there's probably nothing that irritates retailers more
than that. Almost without exception people are saying, "Stop that." But just
hypothetically let's say we recommended that every state and territory agreed to say,
"It's no longer legal to force your retail tenants to disclose their turnover figures," the
counter-argument might be something like this: if the centre executives are really
competent and professional, they can walk through their shopping centre and say,
"He's doing well. There's a lot of customers queuing up at the cash register, coming
out with their arms full and their wallets empty. This guy over here, haven't seen a
customer in there for a week, his stock hasn't moved," you know, blah blah blah.
They can actually go through and they would probably make a pretty good stab at
how well you're doing and therefore they'd still try to charge what they think you can
afford to pay. So again, rather than actually knowing your turnover figures they'd be
guessing. Sometimes they might be too high, sometimes they might be a bit low.
But in terms of the shopping centre trying to get the most out of you they can, would
it actually solve the problem?

MR TIGHE (RTAWA): Again, it goes a long way towards it because you're in a
situation then where you are trying to do a deal and you've at least got some cards
hidden. You know exactly what your situation is, and you may if your situation is
dire and you do need rent assistance or you need to negotiate down, at your
discretion you may want to show them, "Here's the figures, this is what's happening,
and these are the reasons why and this is how I'm going to turn around, and this is
why you need to keep me, and blah, blah, blah, or this is why I'd like to stay.” These
are all part of the negotiations. But when you have nowhere to go and the leasing
agent is sitting on the other side of the table saying, "Gee, you had a good year. You
did well, you know. Fantastic figures. Here's your new rent," where do you go?

MR SPENCER (RTAWA): 1 think there's two things. I'd turn round to landlords
and say, "Well, why don't you charge a percent rent and be done with it."

MR TIGHE (RTAWA): And be done with it, yes.

DR BYRON: Well, I mean, this has come up.

Retail 18/2/08 694 W. SPENCER and OTHERS



MR SPENCER (RTAWA): Come on, watch their answer, "But, but, but - - -"

DR BYRON: Is there some way of separating and saying okay, I've had a good
year, turnover has gone up. How much of it is because the centre management have
done their job and really made the place buzz and sucked in customers, and how
much is it because you're a brilliant retailer? Now, at the moment you can see what
the turnover figures are but you can't really see who deserves the credit for that. Is
there any way of unpacking that and saying, "Well, 80 per cent of this is because of
me and only 20 per cent is because of what you've done™?

MR SPENCER (RTAWA): That's up to the individual to prove that. You can see
that yourself. You can see what's happening in a shopping centre. You can see
whether you've got a good or bad manager. You can see what the manager's KPIs
really are, you can work it out. | think the unfortunate consequence, and maybe
Western Australia is about to go through this cycle, is the fact that you've had a
pretty outstanding rental increase factor going through the economy at the moment
literary chasing the turnover up, and when turnover falls you're going to find
delinquency and bankruptcies going all over the place because they're unsustainable.

DR BYRON: One would hope that that doesn't happen but you're right, it could.
MR TIGHE (RTAWA): It's arealistic cycle. It does happen.

DR BYRON: On the question of assignment, | appreciate the points that you've got
in the written submission. | guess there seems to be a presumption that the recent
changes to the legislation that allow the person selling the business to basically walk
away with no more strings attached, is it possible though that now that the landlord
can no longer have a claim, a comeback, against the guy who sells the business that
they would be even stricter in vetting who the buyer of that business is? If they think
the buyer is going to be an under performer they might say, "No, we're not going to
approve the assignment,” in which case the guy who's trying to sell his business is no
better off.

Apparently a similar change to this happened in the UK recently and there the
landlords have started requiring large bonds or insurance to cover them for the fact
that - whereas before they had a guaranteed rent stream for five years, now they're
going to let one guy walk away part-way through, new guy comes in, what if the new
guy doesn't perform? They're income stream is going. So they start making
demands, all of which has the effect of reducing the value that the guy gets when he's
selling his business.

Alternatively, the landlord says, "If you want to sell your business part-way

through the lease we'll negotiate a new lease with the person who wants to buy your
business." They come in, have a chat, the rent is now going to be 2X, therefore how
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much is that person willing to pay to buy the business? A lot less than they were
before when the rent of X. So it's not at all clear to me that these changes in the
legislation always work in the favour of the guy who's trying to sell the business. In
some cases it might be the opposite. It depends very much on what the landlords do
to protect their own interest under the new rules.

MR SPENCER (RTAWA): That's fair enough if they wish to research and put
some demands on it, but then that at least can be discussed prior to talking to a
prospective purchaser, so that you know exactly where you stand. The reality though
is the fact that once you step out of that retail environment you lose total control of
what's happening in that business, and therefore why should you be taken or dragged
into court two or three years later for something that you really have no control over
whatsoever?

DR BYRON: | can see that. As some of the lawyers have said to us, these lease
contracts in a technical sense are incomplete contracts. There's terms in there where
when you sign the lease you're agreeing to things but you don't actually know what
you're agreeing to, and when it will happen, and how much it will cost, and what the
consequences will be. The landlord can require the tenant to do such and such, and
such and such, and such and such, like fit-out or move you around, but the tenant
doesn't know when he signs it exactly what that will cost or what it'll mean. So it's a
bit like signing a blank cheque.

MR SPENCER (RTAWA): Sure.

DR BYRON: Sorry, I'm not trying to put words in your mouth.
MR SPENCER (RTAWA): No, it's absurd.

MR TIGHE (RTAWA): Itis.

MR SPENCER (RTAWA): When you move into the area of franchising it's even
worse because you're basically - when you look at a franchisee coming into a
position they literally are inexperienced, don't know what's going on, may not even
have retail experience. It really is wood duck territory.

DR BYRON: Do you think we should quote you on that?

MR SPENCER (RTAWA): You can if you like. That's what it's referred to in the
game. If you look at the leasing, for instance, from state to state, in Queensland,
which I'm quite familiar with, there are three rental values on a particular shop: the
idiot that walks in the door, the more astute business person, and the local person
who really knows what he's talking about. That's in Queensland, there's three rentals
on a site. If you want to ask me, | know exactly because I've been involved and
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actually have been through the same area. It's quite a joke.

DR BYRON: With regard to your comments about what we said about five-year
lease terms, | guess the idea we were floating were the terms of the lease should
themselves be one of the things that are on the table for negotiation. You just
mentioned Queensland where they initially had minimum five-year lease terms and
then the retailers demanded the legislation be changed because they didn't want it.
When we were actually trying to get evidence on this we can't see much difference in
Queensland between before and after minimum lease terms. If New South Wales has
got a five-year minimum and Queensland doesn't, let's do the side by side
comparison, there doesn't seem to be any difference.

So when we ask ourselves where's the evidence that having a minimum
five-year lease term has actually made a great difference you don't actually see very
much either way. It's completely inconclusive. So it's very hard to then recommend
that Queensland should be doing what everybody else does.

MR SPENCER (RTAWA): But if you look at it from the small tenants point of
view at least he's got five years. If he wants to negotiate more he can, if he wants to
negotiate less he can. But at least he's got five years to start from. If you take that
away from him he's going to get pushed in 12 months, two year, three year leases in
certain circumstances.

MR TIGHE (RTAWA): My understanding was that the leases in WA have to be a
minimum of five years in a new lease.

MR SPENCER (RTAWA): They are, but they can be a two year lease with a three
year option.

MR TIGHE (RTAWA): - - -inanew lease.
DR BYRON: Yes.

MR HISCOX (RTAWA): The problem with what actually happens is when you
go into a lease you're very positive about the future of your shop and you pretty
much know within probably three months, or definitely after your first Christmas,
whether that location is going to work or not. If it doesn't work you really need help
to get out of that lease as soon as you possibly can because you're just losing your
house and you're losing all your money. That's definitely a problem, that people get
involved in retail and get sucked into it and they just can't get out.

MR TIGHE (RTAWA): | guess the other issue is about the option. | mean, | don't

know of any of the major shopping centres that offer an option. They would never
offer an option.
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DR BYRON: No.

MR TIGHE (RTAWA): | think they should. I think that should be something
that's offered to a tenant, that after five years you know if you've paid your rent,
you've done all the things that you should do you should have some sort of comfort
or guarantee going forward to know that they're going to give you another lease,
whereas exactly as we said earlier you can get to the end of a five year lease and
they, "Look, you know, we've got another bloke here that will pay more for the site.”

DR BYRON: That seems to be what routinely happens.

MR TIGHE (RTAWA): That's completely an unfair situation for the small tenant
that has worked and built up, and I would say 90 per cent of small business people
that I speak to and people that go into shopping centres are in the situation where the
first three years, just as we've said in pharmacy, you probably don't make any money,
maybe four years. Then in the last year you finally make a quid, and you've built that
business up, you've got it to a point, you're then sitting there again in a very weak
negotiating position with the new lease because you think, "I've done all this hard
work, I need to move forward."

DR BYRON: That's why | was asking about the comparison between the strips and
the centres, because if you're in a strip and you've worked your butt off for 80 hours a
week, take minimum amount of money out of the business and you're building it up,
if you get to the point where you can't renew your lease you can always move across
the road and down the street, hang up the sign on the front door and all of your loyal
customers will follow you to your new place.

MR TIGHE (RTAWA): Correct.

DR BYRON: You're actually building up an asset and at the end or whatever you
can sell the business as a going concern and retire or whatever you want to do. But if
you've got a fixed term lease in a shopping centre - and | understand that some of the
leases now have in one-inch high red letters on the front "This lease is for five years.
There is no guarantee you will get another term after that." Somebody said to us at
the hearings in Sydney, "It's like every week that goes past is a week closer to the
day when your lease expires,” and if your lease expires and you can't get another one,
and if you can't move your business across the road and down the street, poof, it's
gone. It evaporates.

So we've had some very successful retailers who say to us, "Look, we know
that five years means five years means five years. So we make sure that the amount
of money we spend on the fit-out is something we can afford to pay back over five
years. We write it off for tax as fast as we can, and so we get ourselves in a situation
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where if they offer us a second lease which is just unacceptable we could walk if we
had to." They haven't put their head in the noose and tightened it. But on the other
hand we've also heard from people who've got a five year lease but they've borrowed
money over 10 years to pay for it and they've got an eight year write-off period for
the fit-out, and come four years and 11 months they're in an incredibly vulnerable,
exposed situation. But the courts seem to say that, "Well, you should have known
that five years means five years."”

MR TIGHE (RTAWA): | mean, that works perfectly well for a lot of retail
businesses but not all. There's many, mine included, that you end up - certainly from
an accounting point of view I do exactly that, but from an operating my business
point of view mine is one, as are many others, that you need to place orders nearly
12 months ahead in order to receive product in order to continue. So if you're in the
last year of your lease and you fail to place orders because you think, "Well, there's
no guarantee,” suddenly you go into that next year with no stock. You're going out
of business anyway, so what do you do? You basically have to go ahead with the
belief that you're going to stay and hope that you get the right - you're in a no-win
situation, and mine is not the only business like that. There are other businesses that
rely on purely an indent-type basis for ordering and you've got to move forward on
that basis.

It may be simpler for a food or a franchise where it's not that situation, or
where the goods that they're buying a selling are always in stock, it's a stock service
arrangement. But certainly not for a lot of businesses, it's very much done on an
indent basis and some of those indents can be 12 months and longer. So going into
that last year can be a very difficult situation for those businesses.

DR BYRON: Just to elaborate a bit further on that, some people have said to us in
the hearings that the reasons landlords have been pushing to condense the lease term
and the reason they've been pushing for more expensive fit-outs is it basically just
tightens the screws and even further reduces - - -

MR TIGHE (RTAWA): Your ability to leave. Yes, absolutely.

MR SPENCER (RTAWA): As I said to you earlier, it just depends on who you're
talking to and what his KPIs are. His performance measurement is what? Although
the owner of a shopping centre may have a certain philosophy the KPI on his centre
manager can really inflict a lot of punishment on a lot of people. It's not consistent.
The other thing, just mentioning on that, why can't you have a situation where a lease
renewal should be offered unless there is a good reason? If the shopping centre says,
"Look, I've got to change the mix and you don't fit in it,” give him adequate warning.

DR BYRON: One of the reasons that I've been told is that it basically goes back to
common law and contracts, that a contract is supposed to be between two willing
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parties both reasonably informed and if one side says, "We don't want to sign the
lease,”" governments have been reluctant to force them to just because the other side
really, really, really want it.

Presumably the landlords have been able to claim that if they don't want to sign
a lease with party X they shouldn't be forced to, whether X has been there for five
years or 10 years and paid the rent every month on time doesn't guarantee that they
have to be offered another lease on similar terms and conditions. | can understand
perfectly why the tenant would like that, and even in South Australia and the ACT
where there's a right of first refusal there's a fair bit of debate within those two
jurisdictions about how much real work that clause does or whether there are so
many exceptions that it doesn't actually do very much.

MR SPENCER (RTAWA): It works perfectly well, though, in the commercial
property area. If I was in a commercial business situation where | was leasing a
factory unit or whatever it may be nine times out of 10 I'll get a five year, five year,
five year lease put in front of me. So I think it's purely a negotiation tool from the
point of view of the landlords that they don't want it in there. That's the bottom line.
If we've done nothing as a tenant to say to them that we shouldn't continue on unless,
as you say, they come to us and say, "Look, we're changing the focus of the centre to
food only. We don't want any gift - you know," then there's got to be a clause within
there that says, "Okay, here's adequate notice about that,” and you get an opportunity
to trade out and move on.

DR BYRON: But the way it's explained to us is that if you're talking about the high
street where the owners of the space might be Mr and Mrs Smith or Mr and

Mrs Jones or their DI'Y super fund or something, they'd be delighted to have a good
tenant in there for 10, five, five, et cetera.

MR SPENCER (RTAWA): Correct, absolutely.

DR BYRON: But with the large shopping centres the reason they go for the
minimum lease term is that every time there's a new lease there's another opportunity
to recalculate what's the maximum amount that you can afford to pay.

MR TIGHE (RTAWA): Exactly my point. Where's the equity in that situation for
the tenant?

DR BYRON: Well, one answer is that tenants should know that the rules of the
game in a shopping centre are wildly different to the rules of the game on the strip,
and that if you are in there for five years, don't be surprised if at the end of the five
years the centre management comes back and says, "We now think you can afford to
pay double that or five times that or 10 times that because we now know who you are
and we've seen you perform.”
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MR TIGHE (RTAWA): Absolutely. | think we all know that going into shopping
centres. We all know that, we're just saying it's not right, it's not correct. Having
been in there for the time that I've been in there, it's not an equitable playing field and
it's an anomaly in the system and it should be changed to give people the opportunity
to stay there. I've seen - and this is again anecdotal - tenants that are perfectly good
operators that have simply had that situation happen to them, as was mentioned
earlier this morning, about a pharmacy being pushed straight out the door. I've seen
that myself with other tenants, whether it be food or otherwise. It's just wrong on all
kinds of levels.

DR BYRON: We were told last week in Melbourne that many centres routinely
send out to everybody, six months before the expiry of the lease, a letter that says,
"You will not be renewed.” Then a couple of weeks later you might get another one,
"We could be seen to talk about it perhaps.” But I can imagine how incredibly
sleepless the nights would be when you get one of those letters.

MR TIGHE (RTAWA): It'sincredible. I've got one of my tenancies that again has
been in this situation because of redevelopment for nearly two years now that we
haven't had a lease. Every time we go around and around in circles when we talk
about it because they don't know whether they're going to redevelop but they don't
want you to leave. So we know that because of the type of tenant we are that we'll be
retained, but I'm not here to talk about me, I'm here to talk about the general industry
and the situation that we're at as small retailers in large shopping centres. You're in
an unfair situation. My neighbour across the mall, he might not be desired so he'll be
out.

DR BYRON: The other argument is that if you know in advance - | mean, it's like
if I get into the ring to go 15 rounds with the world heavyweight boxing champion,
believe me, it's going to be a bloodbath - my blood. We know that in advance and
it's not going to be a surprise. The only question is, why would I be so stupid to do
that when | know that I'm going to get massacred. Now, I'm not suggesting that it's a
perfect comparison but if I'm a small retailer and I'm going to go in with a very, very
large, very well informed multinational company with the best lawyers that money
can buy and they're writing the rules and they can basically require me to do anything
at any time for any reason, short of asking for my first-born child or something - - -

MR TIGHE (RTAWA): They do that.
MR SPENCER (RTAWA): They do that as well.
DR BYRON: If I sign that why should I be surprised four or five years down the

track if there's a lot of my blood on the floor. The thing that really amazes me is that
there appear to be people queuing up to get retail space in large shopping centres.
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Maybe one of the things that gives the centres the ability to ask for the sun, the
moon, the stars and the sky is because there's a queue of people outside who will sign
it if you won't. Maybe if the word got around, some of those people in the queue
would decide to - - -

MR TIGHE (RTAWA): Jump off.

DR BYRON: - - - do something else with their superannuation funds, and then the
centres would not be able to ask for the sun, the moon, the stars and the sky.

MR TIGHE (RTAWA): 1 think that gets back to the issue we're talking about and
information - providing the information back to the prospective tenants and the
existing tenants. Then if you want to go ahead - because the amount of times - and
I'm sure this is shared by every single retailer in a large shopping centre that goes,
"You're in this particular shopping centre, you must be making a fortune. Every time
| go up there, there's people everywhere." Well, perception and reality, as we know,
are always two different things and they're not there on a Monday when there's
no-one around or any other day for that matter. They might only go on a Thursday
night when it is packed. | think that's half the problem - perception and reality are
completely two different things and there is a lot of misinformation out there.

Certainly when | went into the business myself | was under the same
impression, "Gee, it must be great.” I'd been in retail before so I did know some of it
but until you've actually been in business for yourself you go, "There's a lot more to
this than meets the eye and there's a lot more reality to the situation.” It's not saying
that you cannot make money, there's a lot of people that do make money in shopping
centres, however, the playing field has to be one that is a lot more level and informed
and equitable for both parties. That's what we're trying to achieve.

DR BYRON: | guess in this inquiry we're hearing all the bad news from all the
people who have got burnt or who see their share of the profits being very rapidly
eroded and so on. You've just said there's probably lots of people out there in
shopping centres who are making money. We haven't heard a word from any of
them. Not one person has come to the inquiry and put their hand up and said, "I'm in
a shopping centre, a small retailer, I'm making a monza and I'm happy."

MR TIGHE (RTAWA): I'm making money, so there you go, otherwise | wouldn't
be in business for 10 years.

DR BYRON: One - we've got one.
MR SPENCER (RTAWA): Remember that those people that are making money

are going to keep under the horizon with the landlords. They don't want to have any
kafuffle or any disturbance whatsoever.
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MR TIGHE (RTAWA): That's true. Having said that, the first five or six years
with my business I struggled as well, so I've been on both ends of the stick in a sense.
My whole viewpoint on this is that | know and | see just a constant turnover. Once
you've been in shopping centres for a while, five or 10 years, whatever it may be, you
just see this continual turnover - - -

DR BYRON: The churn.

MR TIGHE (RTAWA): - - - of people, and some of them are excellent retailers,
and they've signed the wrong lease or they've done something else that has caused
their demise. They just put their head in for too much, as good a retailer as they may
be, or business person.

DR BYRON: That comes back to the points you made about advisers and
consultants and so on. | take the point about potential conflicts of interest, but
barring that it doesn't actually bother me that there are more people coming up as
advisers or consultants or lease negotiators or whatever. | think that if somebody has
only ever negotiated one or two leases in their life and the person that's sitting
opposite has been doing it every day of the week for the last 35 years, the guy with
L-plates basically needs to have a very experienced adviser beside him.

In fact somebody has suggested to us that people should be prohibited from
actually negotiating their own leases if they haven't done it before because they will
almost certainly get burnt if they do that. The reason that | get a motor mechanic to
repair my car is because there's an information asymmetry. | know some things but |
don't know how to repair fuel injected engines, so | get somebody | does. If I'm a
pharmacist and | know a great deal about pharmacy but | haven't been negotiating
leases every day for the last 35 years, maybe | should get somebody who knows that.
Some of the retailers associations in the eastern states said to us, "Our problem is that
many of our members are too stingy to pay a thousand bucks for advice that could
save them half a million."

MR TIGHE (RTAWA): Exactly right.

DR BYRON: These are the people who would pay a hundred bucks to get an
Automobile Association inspection on a used car but are about to sit down and sign a
$1 million lease and they don't even think of asking for the equivalent of a car check.

MR SPENCER (RTAWA): 1 agree and I think you will find that retail is the worst
serviced industry in Australia in the sense that it doesn't have an education program
and it doesn't have education institutions that are teaching retail. It doesn't have any
of that around it like you do with motor mechanics or whatever. They don't have that
around it. It's a valid point you're bringing up and it's something which - I'll revert
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back to Queensland again. If a tenant comes along he's got to get it signed off by his
accountant, by his lawyer and his financier. There's three warnings.

DR BYRON: Yes, and we thought that that was a good idea, but what we were told
last Monday in Brisbane is that a lot of small retailers are trying to opt out of that
because they don't want to pay the five grand to the lawyer, or even worse as both
lawyers and accountants said to us, if you go to your suburban lawyer who just does
conveyancing and is not a specialist in retail tenancy law, you might be paying five
or 10 grand for nothing. If you go to your suburban accountant who basically does
tax returns and is not a specialist in retail business models, again you might pay 5000
for nothing. So it's not just a question of getting somebody to sign off, it really has to
be high quality advice. So your prospective small retail tenant not only has to find
somebody who is really professionally on top of all this complexity, but they also
have to be prepared to pay for it. Then we had the case where a guy said, "Yes, my
lawyer told me | should not under any circumstances sign this lease, so | fired the
bastard." Then all the things that the lawyer had predicted would go wrong did go
wrong. How does the law prevent that? | don't think we can.

MR TIGHE (RTAWA): But you're in a situation, you know, I've just signed a
lease again for a new - you know, and you run to past your legal advice and | do use
a firm that specialises in that area, and they say don't sign it, essentially. But what do
you? What choice do you have? If you've got hundreds and hundreds of thousands
of dollars tied up in that shop and business, the shopping centre knows you've really
got very little choice but to sign it. Otherwise you walk away and you lose a fortune,
or do you take the gamble, and it's just a gamble of resigning. At the end of the day it's
a one-sided agreement. Every lease document I'm sure you've looked at is completely
one-sided agreement. You really are faced with a situation of saying, well, my
livelihood is there, I've got hundreds of thousands of dollars of stock and this and that
and the other and advertising and forward commitments on orders and this. What do

| do?

DR BYRON: [ understand all that.

MR TIGHE (RTAWA): So I'm not saying that the advice is wrong. They're
absolutely right. Don't sign it. But your choice is basically you've got both hands tied
behind your back and you really have to try to find a way to sign it and move on and

hope for the best, and that's the situation.

DR BYRON: How do you know, Craig, that five years from that you won't be in an
even worse situation?

MR TIGHE (RTAWA): You don't, that's business.

DR BYRON: This is a good money after bad problem, isn't it?

Retail 18/2/08 704 W. SPENCER and OTHERS



MR TIGHE (RTAWA): Itis, and that's business though. Most people go into
business with the best of intentions and a strong belief and optimism, and if you go into
business without any of that you won't succeed. On the flip side, you've got to try and
get the right advice, do the best business planning you can, get the right buying, et cetera,
et cetera, et cetera. If you can do all those things you've got a chance to make some
money, and if you make some money, great. But it is very much a risk versus reward
proposition and most people would have heard all the damning statistics about the
success rate of new ventures and so on that start off. It is a terrible survival rate, but
that's the nature of the business that we're in. The problem is, however, getting back to
the issue that we're here to discuss is the fact that we need to make that playing field fair.

If 1 choose through my stupidity and against the advice of my lawyer to sign the
document, that's my problem and I'll wear that consequence, as | have to. However,
where the biggest risk for a retailer or for any business person is in that schedule, is in
the detail of how much I've got to pay, when I've got to pay it, what the guarantees are,
et cetera, et cetera, et cetera. The most important one is how much have | got to pay
and how can | negotiate and be put in a better negotiating position, or in a more equitable
position with that landlord with all their power and resources and money and lawyers.
I'm signing onto a one-sided contract. How do | get a better informed situation that says,
okay, this is a fair rent given that tenant A and tenant C are paying 2X, I'm happy to pay
2.1X, if that's the case, if | feel that strongly about the success in this particular location.
That's still my responsibility. | don't think we're asking for this Commission to take any
of that responsibility off business people. They will still succeed and fail on their own
merits quite often, but what they ultimately need is the ability to get a more fair playing
field, and that's what we're talking about.

DR BYRON: Anthony, we've been talking this morning almost exclusively about the
large managed shopping centres. This inquiry is not just about shopping centres. It's also
supposed to be about strips.

MR SPENCER (RTAWA): We're trying to get a balance for you.

DR BYRON: But I thought I should ask you while you're here: most of the evidence
that we're getting all around the country is that the assertions about systematic abuse of
market power is largely coming in the large shopping centres. There's a lot of
commercial argy-bargy on the strip between small landlords and small tenants along the
lines of, "She won't pay the rent. That's because he won't fix the hole in the roof," and
that sort of stuff. Nobody is suggesting that there's any monopoly power in that, it's just
business. So since you are the person on the strip, is there anything you wanted to say
about whether the problems of retail on the strip are substantially different from
shopping centres, or if there's something about the strips that we've overlooked so far.

MR HISCOX (RTAWA): Yes, I've also had shops in the Westfield shopping centres,
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but I haven't got them any more. The differences looking at what we've discussed is
really once the percentage rent thing comes into it, it really changes the whole dynamics
of what the shop is all about. I would say a strip shop is more in line - listening to Craig
- with a commercial tenancy agreement than a shopping centre. The shopping centres
are more like a hotel. You're just there until someone is not making money and you're
out. Where the strip shops are more dealing with owners. You might have an owner,
you might even be able to be the owner, or it might be you're just dealing with an agent
and you're actually dealing with people. I've been in Fremantle for 20 years and went
to the same agent. He's gone for a few different companies but the same guy is looking
after us. Everything is one phone call, it's as simple as that.

So the strip shop people just really need to have a smaller lease, they don't need all
the stuff that gets put in there for a shopping centre, they just keep it nice and simple. So
you can easily get out if you have a problem. One of the problems is having a temporary
shop in strip shops which owners want because they don't know what they're doing with
the tenancy. They can't do that because the five-year rule has come in so they can't give
you a temporary shop so it sits there vacant. They're the main things that have come up.
It's definitely different to what the shopping centres are doing.

DR BYRON: Thanks very much for that. We probably could go on all day but we'd
better not. But honestly, 1've found this incredibly useful, valuable, but we'll probably
have to wind up. Any closing comments that any of you would like to make? I really do
appreciate the effort and the thought that's gone into the submissions and the suggestions
of how to improve things.

MR SPENCER (RTAWA): | guess there's some comments but | think that most of it
is in that document. | just think that you do have a business model for shopping centres
and a business model for retail that basically clash in a number of areas. The
commonsense, of which there isn't much around unfortunately, is that they both have to
work together. If we can just get that playing field level then they will be forced to work
together.

DR BYRON: Sorry, you reminded me of the one other thing I did want to ask you just
briefly about the idea we floated of some sort of code of conduct, code of behaviour,
because a lot of people are saying, "We need some sort of circuit-breaker to get some
mutual trust and respect back into this," and if it was possible , a bit like the Franchise
Code which apparently has done a great deal to sort of clean that up - sorry, that
sounds pejorative but it's greatly improved, the way the franchising business works
in Australia because they have now got a code.

MR SPENCER (RTAWA): It's now being questioned again.

DR BYRON: Yes. I'd be interested in your further thoughts on ways of getting that
sort of mutual respect or better understanding between the landlords and tenants.
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Other ideas that have been put to us, instead of having a code through the ACCC was
increasing the scope and the powers of the state Retail Tenancy Units or having some
sort of ombudsman, whether it was state or federal, someone who the small tenant
could go to who would have some powers to iron it out. Anything like that, any
thoughts?

MR SPENCER (RTAWA): We support a code over regulation, to be quite honest,
in this instance. If the shopping centres could have a code in place, where they
behaved a certain way, | think that would be helpful to match in with a regulation
because | guess in every area, there's those that are a little bit unscrupulous or exploit
situations to the maximum and | just think that there are some shopping centre
owners and managers out there that are very good too, so it's getting a balance that
forces people to follow a path and to negotiate a path and to declare interests that are
necessary. I've lived within retail for a number of years and I've seen shopping
centre managers do some despicable things, yet I've seen other shopping centres back
away from that type of ground and take the moral ground and do the right thing. |
just think that if there was a code of practice in place for the shopping centres and
how they operated, | think that would be a great step forward, but it still needs the
regulations to bring other things to play.

DR BYRON: Yes, and of course sitting over the top of that for the really
outrageous things, there's the unconscionable conduct; hopefully if it could be made
to work a bit more.

MR SPENCER (RTAWA): Unconscionable conduct, what is it? It's not defined.
What happens to unconscionable conduct after a lease has expired? By law, it
doesn't exist.

DR BYRON: There is no relationship.

MR SPENCER (RTAWA): There's no relationship. Talk about franchising, we've
just had a franchise that's had a franchise position in place for 30 years - literally be a
slow creep against all his situations because the franchisor wants the goodwill for
nothing, has offered him half the price its worth and is just slowly going to creep
through his business until they change the law. This happened back with franchises
in the petroleum industry back in 60s and 70s. They enacted an act to stop it and yet
in retail leasing, franchising, go for your life. It's not fair. Thank you,

Mr Commissioner. We appreciate your time.

DR BYRON: Thank you very much. 1 realise you've all got businesses to run, so
thank you.

MR SPENCER (RTAWA): If there's anything else that we can help with, then
please feel free - - -
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DR BYRON: Thanks very much. We're going to adjourn and come back at 1.30
with the WA Retailers Association and the Newsagents Federation, WA Branch.
Thanks, ladies and gentlemen.

(Luncheon Adjournment)
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DR BYRON: Thank you very much, ladies and gentlemen, if we can now resume
the hearings. We've got Mr Martin Dempsey from the WA Retailers Association,
and Neville?

MR ROEDIGER (ANF): Yes.

DR BYRON: Neville Roediger from the Newsagents Federation. Thank you very
much for coming, gentlemen, and thank you for the written submissions and all the
time and effort that's gone into that.

MR DEMPSEY (WARA): Thank you.

DR BYRON: If you'd like to talk us through. Maybe introduce yourselves from
the transcript first.

MR DEMPSEY (WARA): Yes, if you like. I've actually done some preparation
for this but I'm perfectly willing to, in fact I'd appreciate if you could interject and
ask things going along because there is a mix of some highly technical things and
some things which it was actually quite difficult to write about. But yes, I'll take you
up on the offer of introducing myself first. Martin Dempsey is my name. I'm the
chief executive officer of the WA Retailers Association. The association | represent
was established in 1979 and in short WARA, as we're often referred to, works with
and teams up with organisations like the Pharmacy Guild, the Australian Newsagents
Federation and at a peak level with groups including the Franchise Council of
Australia, NARGA and COSBOA.

More informally, I actually do have a lot of qualifications, and those
qualifications are in psychology, media and business administration. So in fact |
actually have more letters after my name than in it. | say that even though the
number and range of the qualifications is actually of very, very little significance to
me. The reason for that is because I'll soon be up for 10 years as a chief executive
and colloquially I'm referred to simply as "Martin the Mediator”. So if you haven't
already guessed, and apart from reviewing the material I've submitted I hope to make
matters such as why | hope experiences could assist you to make a number of
changes, if I can be so presumptuous, to your draft report.

DR BYRON: That's why we're here.

MR DEMPSEY (WARA): It's also to try to explain why we think those changes
are appropriate. So to start off, really my experience tells me that most people think
of mediators as very, very patient people who rarely have firm opinions and who
certainly don't force their opinions on others. Mediators, in other words, are far more
likely to encourage a sudden outbreak of commonsense, even though commonsense
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is a remarkably uncommon phenomena. As a very well known mediator you've
probably heard of a fellow called Sir Laurence Street, who's what | term a "rhino
mediator”. A lot of people think of him as a retired Supreme Court judge in New
South Wales or if you're from the east you might have heard him referred to him
more dramatically as the godfather of dispute resolution.

The thing is, like Laurie, there are certain things that mediators don't do, and one of
those is to make confessions. 1'm going to drop that convention right off because I'm
going to confess that to write my first submission to you, which was the confidential
one, | actually had to send my family away for over a week just so | could write it
and, if you like, get it out of my system. | understand that there's been a lot of people
who've got a lot of things out of their system in the hearings that you've done as well.
So to prepare for this hearing | read over that first confidential submission and yes, it
had it's venting of the horror stories and its recollections of all the things that - apart
from the metaphor of all those that die how many were actually sick first, I noticed
that in the transcripts. | note, of course, that you've heard a lot of this already.

So what could be referred to as the blood, sweat and tears and the bankruptcies,
the administrations and forced liquidations, they are important. Unfortunately they
have to be logged in so that basically the awareness that you're charged with, a task
of getting in a short period of time, that you actually do know that there are some
pretty horrible things that go behind these "lease negotiations”, as they're often
referred to. Yes, they're things like nervous breakdowns, strokes, broken marriages
and, yes, suicides.

Again, I'm keen to actually make sure that - | think the last time Gary Banks
was here in Perth and | was before the Commission on the deregulation of the dairy
industry. We were on the way to lunch and he made a comment to the lady that was
representing the dairy farmers, and Gary said something to the effect of, "Well,
you've got break a few eggs to make an omelette.” It didn't go down very well. So
it's those sorts of things that | suppose are part of the context that we're trying to get a
hold of and make sure that we don't waste the opportunity of the Commission.

Milton has also sent me a lot of material. 1 know Milton very well, and | notice
that he's been very, very busy. He actually sent out one of his shop talk pieces where
he actually quoted something out of the draft report where in the report it said, "The
term 'war' is not representative of the balance of the evidence provided in this
inquiry. A few skirmishes, some lingering resentment, hard bargaining and some
disappointments, but not war. | repeat, not war." Well, that's pretty strong stuff. |
think a word | heard you use earlier was the "need not to be pejorative”, and that's
certainly pouring gasoline on a fire that's well lit. It's already well lit.

DR BYRON: Can I just interrupt to clarify.
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MR DEMPSEY (WARA): Sure, of course you can, sir.

DR BYRON: The point that we were trying to make there was that in 97 with the
Reid committee, where they did describe it as "war", we were trying to make the
point that the system now seems to be a bit better. Not perfect, but better than it was
then. There has been some improvement in the last 10 years, particularly because of
what the governments have done with regard to alternative dispute resolution and
information, particularly the disclosure statements, which seem to us to have taken
the worst of the heat out of the previous situation. So all we were trying to say with
that comment was that the situation as it had been told to us over the last six months
is that it's not as bad as it was 10 years before. Now, if that assessment is wrong,
please tell us.

MR DEMPSEY (WARA): Yes, frankly it is.
DR BYRON: Okay.

MR DEMPSEY (WARA): There's reasons for why that's - it's not so much that it's
wrong, it's just inappropriate. As you've correctly identified, the last time this was
actually looked at was the Reid report which was in 1997. Now we've got this
inquiry in 2007. What you say has been great advances is what's largely in
contention now, as to whether the situation has got better or worse. In fact the
balance of the evidence - and | think that's a term you use quite frequently in the
report - suggests that people can lose a lot more money a lot quicker, so the balance
of that evidence doesn't suggest in fact that there's been a lot of improvements in that
10-year period. Certainly legislatively - | think you had seven bullet points on

page 3 of the call for submissions - a lot of people, myself included, found that very
depressing, that in fact those bullet points, if they were to represent the progress
made, made very poor reading, very poor and depressing reading if you're carrying
my meaning. Do you know the points that I'm referring to?

DR BYRON: | can't immediately recall them, I'm afraid.

MR DEMPSEY (WARA): On page 3 of the call for submissions that the
Commission put out, and basically they're just bullet points, starting off with the

97 Reid committee and basically looking at the upping of the dollar limit for matters
alleging unconscionable conduct and I think there was the Trade Practices
amendment that was put to the former Liberal government in December 2007 as
well. That's the one.

DR BYRON: Yes.

MR DEMPSEY (WARA): Those are the seven points. So what you're referring to
was progress and advancing. Looking at that page, that doesn't seem to suggest a

Retail 18/2/08 711 M. DEMPSEY



great deal of progress.

DR BYRON: At this point, that was purely a statement of historical fact. There's
no opinion or assessment anywhere in there. It just says:

A number of important developments pertinent to the regulation of
tenancies have occurred.

As far as | can recall, we didn't say that it was particularly good or particularly
bad, it's just a factual statement that this is what has happened.

MR DEMPSEY (WARA): No, but my point is that if that's the progress in

10 years, you know, if we're going to have on inquiry every 10 years regarding retail
leasing and that's the page to describe what's happened from the last one to this one,
that's not particularly impressive. Anyway, I'll continue.

DR BYRON: Yes, please.

MR DEMPSEY (WARA): I've made mention about the "unconscionable conduct”
phrase and I've got to say that my memory of this concept, apart from a lot of
casework which is very intensive, | can remember sitting on a couple of committees
here in WA. The first one saw a white paper produced and the other, a green bill. 1
mention these committees because the most regular cry from lessor representatives
about unconscionable conduct was, "Where is the court-admissible evidence?" and |
repeat again the word "evidence".

The problems with trying to address their cries were firstly because the judicial
interpretation of the concept was very clearly and massively different to what the
legislators had originally envisaged. Secondly, because of the sheer cost and time
burdens of litigation, it meant that very, very few tenants could actually survive the
legal process of countless requests for further and better particulars, the strike-out
motions and appeals, all the way - in one particularly important case - from the then
Commercial Tribunal of WA in 1996 to the mixed verdict of the Federal Court where
leave was also granted to the highest court in the land, the High Court of Australia,
such that the final determination was handed down in 2002. It's a very long way. |
mean, in between there, the landlord in fact appealed the matter that was determined
by the Commercial Tribunal, firstly, into the District Court. The District Court
upheld the Commercial Tribunal, so he appealed it in the Supreme Court. The
Supreme Court upheld both the District Court and the Commercial Tribunal and so it
was taken to the Federal Court.

That case of course is called the Farrington Fair case. If you read that case at

all, it's not an easy case to read, it's a long and complicated case, but you won't
actually read that a number of the tenants actually died before the final verdict was
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handed down. Business law text, for example, also don't mention that the ACCC
picked up something like three-quarters of a million dollars of the tenant's legal fees
in the Federal Court. | only mention the amount because the tenant's legal fees were
in fact a great deal higher than what the ACCC's money accounted for. So it's a long
hard road, unconscionable conduct. In fact I've got many lawyers and basically a lot
of them now refer to the Farrington Fair case as the Clayton's precedent; it's the
precedent you have when you're not having a precedent.

So it's somewhat easy to be very removed in an attempt to be impartial when
people talk about how section 51AC was a great outcome after Farrington Fair
because that avenue just wasn't available with Farrington Fair. It was section 51AA
on special disability. The interpretation that was so narrow and shocked people so
greatly was because "special disability” was interpreted as meaning that in order for
someone to claim a special disability, they had to be blind and unable to read a
contract, and that was in fact the example that was used - so incredibly narrow is the
short form there.

You can go through that case yourselves if you want to of course, but believe it
or not, you actually do have my respect because sitting on the fence and trying to be
impartial, as mediators well know, is actually a very dangerous thing. It means
you're going to get shot at from all angles and it's something, as | say, that mediators
understand very well. But it's especially dangerous if you're going to be selective
and even picky as to what constitutes the evidence as well and that's what I'm getting
at with these committees that were brought together on this concept of
unconscionable conduct.

I think now I'd really like to draw some attention to something that I think
you've already led me to as well and that's the black letter law and the state-by-state
regulation, preferably why there's been so many of these state based reviews. Here, I
want to be very clear if | can, Commissioner: the reason why there's been so many
reviews is because the intent of our legislators and regulators has routinely been
swept aside by the big end of town. That's right, people with all of the lawyers to
find the loopholes - and they're people in the corporate sector - that are basically
looking to access more of what tends to be referred to as OPM or other people's
money. I'll try and make this as clear and transparent as | possibly can and it does
involve a little bit of history. Where | can, I'll just go back to try and explain how
things came to where they are now because | frankly think it's very difficult to expect
you guys in six months to understand just how technical and complex and
sophisticated in fact this market is.

But the history here is that when I first learnt about leasing, I learnt about it as
a spectrum, and at one end of the spectrum you had fully grossed-up leases, and the
other, you had net leases. The actual number of the fully grossed-up leases was very
small because that's where lessors actually used to take some of the risk. A fully
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grossed-up lease included all of the things that are broken down into clear categories
in a net lease, so a net lease is the net rent, plus the outgoings, plus the rates and
taxes, plus any promotional and marketing levies. A gross lease is a single payment
made once a month, so if the landlord or the landlord's advisers didn't estimate that
council rates were going to go up 20 per cent, too bad. So the lessor actually took
some risks with the fully grossed up leases.

What happened was that the legislators and the regulators focused on where
most of the problems were, and with net leases that was with the outgoings. Now,
outgoings had to be budgeted for usually a year ahead and then they had to be
audited within three months of the end of the financial year, so by the end of
September. That's what the legislators did. They actually passed laws in the 1985
act over here to see that basically the audit bundles of the outgoings budget could be
unbundled in the commercial tribunal. They could be opened up and examined, line
by line, item by item, if need be. There's certainly been some classic instances that |
can recall. | think I made mention of one of them in my submission - both the
confidential and the non-confidential submission - about a lessor representative that
was most upset because | questioned the expenses relating to background music in a
shopping centre. | said, "Look, I'm going to ask about these things," and he said,
"Why? | take umbrage. I'm offended that you should have to know all these things
about background music.” | said, "Well, what's it for?" He said, "Well, it's
background music for an escalator and it's perfectly normal.” | said, "Well, actually
this shopping centre has only got one level. There is no second floor."” These are the
sorts of things that would come out of unbundling audited outgoing statements.

Keeping in mind the legal principles of the freedom and sanctity of contract -
and I'll come back to these as well - landlords and their representatives had to do
something to take their attention off net leases. They could be got at, if you like - to
look at it pejoratively - and basically the lessors and the representatives very quickly
tired of all this unbundling business, so they started advising their lessor clients that a
great deal more money could be made out of tenants if, and only if, they could
incorporate some of their more controversial expenses into categories that came with
very sticky labels - labels like legal fees; labels like management fees - so an
invitation to treat type documents from lessors' lawyers' word processors, for
example, straight off a word processor, and quickly started to break from three
figures into four. From formerly costing 5 or 6 hundred dollars, they now cost 12 to
15 hundred dollars. They're just the same documents.

If you wanted to change one of these standard documents then very expensive
hourly charges and disbursements would apply. | think we all know what a legal
cost agreement looks like but I'll just make that point. Management fees, they also
became a huge can of worms as, frankly, all manner of expenses - including a lot of
very highly suspect ones - found themselves all bundled up into a single invoice and
then charged back to tenants as outgoings. This is all about net leases and what
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happened after net leases, if you like. Well, what they did then was they said,
"Basically they should move to semi-gross leases,"” so that the new net rent included
many of the old outgoings and the management fees and then things like rates and
taxes and simply got referred to statutory outgoings. | can see some tenants nodding.
They know exactly what I'm talking about.

That's pretty neat and tidy really because under semi-gross leases, lessors could
sidestep any requirement to have to publish a budget for the year ahead obviously,
but even more they didn't have to worry about those pesky audits any more.
Management fees just didn't appear to exist any more even though it was very clear
that these fees had simply been incorporated into the new semi-gross rent. The
reason why I'm making a bit of a thing about this, Commissioner, is that in the 1998
amendments to the 1985 act, management fees were specifically prohibited. So I'm
hoping to set up something of a pattern of behaviour here, if you like, that it's not just
happenstance that these things have occurred, there's been a pattern to them
essentially.

I think essentially 1 am a proponent of the lease registration proposal that |
know you've heard quite a bit about going around the country. One of the reasons
that I'm pretty sure you have heard in your public hearings, certainly as to why I like
the idea of a lease register, is that questions such as how many net and fully
grossed-up leases and how many semi-gross leases, that becomes very
straightforward. In fact I think the expression is, "That's a doddle,"” in these sorts of
things. I'm going to come back to this bit again too because this move to semi-gross
leases, it needs to be looked at for what it has been. Essentially that's been an
attempt to get away from the gaze and the intention of the legislators and the
regulators basically. | must say in your draft report, as | went through, I noticed the
number of times there was mention of perceived or potential imbalances, and yet
even sitting here for just a brief time earlier today it's been very clear that these
imbalances aren't perceived, you've heard them ad infinitum. You've actually heard
almost to a tee that these things are real. They're not perceived, they in fact exist. In
no way are they perceived or potential, they do exist.

DR BYRON: Perceived wasn't meant to imply that they were illusionary.
MR DEMPSEY (WARA): Fair enough.

DR BYRON: It was that they were noticed or believed to exist.

MR DEMPSEY (WARA): Sure. | take your point.

DR BYRON: Not that they were incorrectly believed to exist.

MR DEMPSEY (WARA): | guess you can tell already that I'm pretty keen on the
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context of things, you know, hence the example about how semi-gross leases came
about, for example. Where this is taking me, I noticed the comments in there about
the need to show a net benefit for legislators and regulators to do more than tip their
toe in the water, metaphorically speaking, to really immerse themselves back in this
complicated field. So I got to actually asking myself, "If it's not our government's
responsibility to provide what's referred to very broadly as dispute resolution, whose
job is it if it's not government's?" | thought that was a primary role of government.
It's not just courts. Obviously the access to justice issue has determined that people
in civil jurisdictions in particular have major problems in going to court, and
especially when the other side is so much larger and more powerful.

I ask again, if it's not governments that do this, whose job is it? Is it our state
and country's tenants' and tenants' advocates' job? Well, no, I think that's why you've
got people like me and you have them around the country who are actually saying
no. Is it the landlords' and their representatives' job? Well, I don't think so there
either. I'll just make that point again: when seeing lawyers and taking civil action in
our court systems is not only so vastly time-consuming and hugely expensive, surely
we can come to some better understanding as to what is effectively on and what is
not on when it comes to dispute resolution. | don't think we can get away from the
fact that it is a fundamental job of government to do that.

I had an example to put to you about just what does happen when there is the
political will to act for changes on matters involving dispute resolution, and there's
an example here in WA about six months ago now where the state government
decided that real estate agencies shouldn't be able to charge tenants a letting fee,
where a tenant put in an application to basically rent a residential property. The real
estate industry huffed and puffed but the state government passed a bill saying that
any agent charging a letting fee to a residential tenant would be fined and repeatedly
fined if they kept doing it. Kapow, the residential property market over here in the
west moved very, very quickly, let me tell you. So it's from there that | actually do
take issue of your support in the draft report for what you termed voluntary codes.

Voluntary codes just don't work, and they certainly don't work when you've got
a very powerful but clear minority trying to get away with a lot more and make a lot
more money by using the power and information balances at their disposal. Even
under antiquated legal principles like the freedom to contract and the sanctity of
contract - you mentioned an example in the previous session, that if you were up
against the champion of the world that there would be a bloodbath. If the talk is of
voluntary codes I'd suggest it's like being in the vicinity of a pub brawl with security
bouncers in and fists flying and then trying to be the person to announce that the
Queensberry rules of boxing apply. Voluntary codes just don't work.

One of them in fact is a classic case now, and that's on casual mall leasing.
Before | go into casual mall leasing if you like there's a bit more history. | always try

Retail 18/2/08 716 M. DEMPSEY



to back it up with how we got to where we've got to. In years gone by, tenants used
to have what was called exclusivity. That's what they had, they were given
exclusivity. As landlords realised that especially following redevelopments they
could effectively multiply their profits many times over by introducing competitors
to eat away or "cannibalise"”, that's the term that's used in the field, their formerly
exclusive tenants' businesses.

So for example, food halls. Food halls are where consumers could sit and eat
their meals, and crockery and cutlery could be cleared efficiently. Then came kiosks
that were placed smack bang in the middle of walkways, called "common areas" in
retail leasing speak, and old centre-stage areas. The thing is the walkways and the
centre-stage areas were already paid for out of pre-existing specialty tenants'
outgoings. So it's pure profit, if you get what I'm driving at here. If a coffee, tea and
cake cafe in a food hall thought they had any right to be the ones that sold ice-cream
and donuts, for example, they were promptly told and in no uncertain manner that
they no longer had exclusivity and to basically stop whingeing and get on with it.
Ditto for the sushi and the bottled juice providers, there's plenty of examples.

But why continue to have a food hall if foodstuffs can be purchased all
throughout a shopping centre? Under semi-gross rents whao's benefiting most from
the so-called competition? I'm especially prickly, I must admit, if the argument is
twisted to say that the biggest beneficiaries have been consumers. | mention the
comments made back to people that commented as to why they couldn't sell certain
goods any longer, and almost invariably it's centre management personnel that do
that.

The thing about that now is that isn't it centre management personnel that are
actually charging management back to the very people that in point of actual fact pay
their wages such that effectively the tenants who formerly had exclusivity were now
required to supply their monthly turnover figures to these same centre management
personnel under their new semi-gross leases. So they've certainly had a lot happen to
them with that transition, if you like. You could go as far as to say that tenants are
milch cows, so that instead of the experience of being milked with their monthly
rental payments they could then experience lower turnovers and smaller profits, and
then in fact to be slaughtered, and they've gone from being milch cows to literally
beef. At lease renewal time that's especially prevalent.

| also urge you to look at - that lease renewals - this is that technical material |
mentioned I'd be bringing up. Lease renewals don't involve the valuers that by
legislation are involved at market rent review time. They're literally take it or leave
it scenarios. Lessors do not even vaguely attempt to go through the process to justify
their figures their asset managers believe are appropriate. Can one walk if you paid,
say, the industry bench mark of $1000 for your initial fit-out and after some four and
a bit years your accountant tells you that the ATO recommends that the retailer
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writes off their fit-out over seven years. I'm saying this because there's a subsidiary
matter here, and that's tenants actually have a lot of trouble actually getting valuers at
market rent review time, a lot of trouble.

The two, lease renewal and market rent review, whilst separate they are related,
especially if the tenant doesn't exercise their option correctly, as many don't. So
what I'm trying to get at here, Commissioner, is if a tenant doesn't exercise their
option between three and six months from the required anniversary of the
commencement, that's the technical terms, the market rent review that accompanied
the option becomes a lease renewal. That's the technical side of it. So what started
as a market rent review, if you like, through the option process if the option is not
exercised correctly becomes a lease renewal. So under lease renewal there's no
reference to valuers.

DR BYRON: Sorry, the reason that I'm confused is | thought that options were
now very rare in shopping centres.

MR DEMPSEY (WARA): In the smaller shopping centres, the numeric majority
of the market, no. There's still quite a few of them. It's only the larger supercentres,
the regionals and the subregionals that have gone flat fives and that's it.

DR BYRON: But the neighbour centres still have - - -

MR DEMPSEY (WARA): Absolutely, absolutely. 1 do a lot of options still, six
and sixes, you get all sorts of things there. There's a little bit of parochialism here as
well because I don't think - I know it's not a state secret, but WA like Queensland is
having a boom. So essentially, with lease renewals, and I've unfortunately had a
pretty amazing experience with this just recently, most of last calendar year | did
market rent reviews. | refer to them as double digit increases, and when | say double
digit I mean, 30, 40, 50, 60, 70 per cent increases were the proposed increases in the
market rent. Basically, on Christmas Eve day | got three tenants that rang me up
about three lease renewals and they were triple figure increases, and the range there
was from 100 to 120 per cent increase. | can acknowledge that property values have
gone up, but their big hit ups. They're very big hit ups. From a tenant's perspective
what are you going to do? Who are you going to call, as they say?

What they actually experience, it always seems to be someone new from centre
management that pops in and says that a new fit-out will be required because it's a
new lease. We were talking about this outside a little bit as well. These people say
that for the fit-out for the new tenancy that basically it's gone up from a benchmark
of around $1000 a square metre and that's tripled. That's tripled. You're talking
about north of $3000 per square metre for fitting out to the standards for which the
tenant has got absolutely no control and is often, in fact, forced into using only the
contractors that the lessor nominates. So when | say unilateral it's seriously
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unilateral. Those sorts of increases, triple figure increases in rents and a tripling of
the costs of fit-out, they are major expenses.

Of course the landlord's representatives, they only want to approve what makes
their centre look the spiffiest, and they tend to insist that it makes their centre - as
they often refer to it, "their centre" - to be as ritzy as they possibly can. Again
historically here, refurbishments, as they used to be referred to, they used to be
referred to as "a bit of a lick-up™ or a lick of paint. When you've got increases from
$1000 to north of $3000 a square metre, that's certainly a lot more than a bit of a
lick-up.

You've sort of led me to the point about were the numbers are in the shopping
centre industry. What actually happens here is that the vast bulk of the market
numerically speaking, they just emulate the big end. | get to some actual numbers in a
second, but there's another trend that happened here as well, because with the move from
net leases to semi-gross leases a lot of the really large landlords - which I'll be fleshing
out how the smaller ones emulate the larger ones - they also sacked their property
managers and brought the centre management in house. So over here in the west there
was a lot of shopping centres that used an operation called FPDSavills. They had a lot
of shopping centres and all of a sudden the really big players, the Westfields and the
Centros, simply sacked FPDSavills and put their own centre management people,
employees basically. So there was a lot of these fees that now weren't being claimed
through net leases under outgoings, or under semi-gross lease as a part of the semi-gross
rental figure, but they also had the ability to charge new and increased management fees
through their own in-house employees as well.

The amazing thing about that is that the new centre managements, the in-house
ones, they're the ones that are employed, they actually don't have the authority to vary
many things. They just don't have that authority. That's all over east, if you like. | have
to say this because I've literally had thousands of tenants contact me over the last 10
years and so that they took this matter or that matter up with their centre management
and surprise surprise, nothing happened. These days there's no secret about that. Centre
managers actually say, "Look, we're not allowed to actually deal with you on that. We
can't negotiate with you. That's been set. That's beyond our control,” that's very, very
common now. The other thing of course is that centre managements churn staff,
including executives, and they churn them with what I'll term alarming regularity. So
no-one is there for very long. It makes it again very, very difficult for tenants to actually
make sense of what's going on, obviously to their disadvantage and very much to their
cost and their expense as well.

If you like, those sort of things, I'll refer to them a bit later on as manipulations, but
what do centre managements do these days? Essentially they chart turnovers, that's what
they do. The reason they do that is because lessor advisers before them have actually got
around the black letter law. Again, under the 1985 Commercial Tenancies Act the
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taking of turnover figures was prohibited specifically. So it's only by going to these
semi-gross leases - again I'll make that point about the pattern - and now in leases where
there are percentage rent clauses there are also additional clauses that say that if the
tenant understates the turnover and they're found to be understating the turnover that
there's an additional fee of between, in my experience, normally 12 to 18 times