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Dr Nei l  Byron
Commiss ioner
Productivity Commission
PO Box B0
BELCONNEN ACT 2616

Dear Dr Byron

Inquiry into the Market for Retai l  Tenancy Leases

There were a few comments made dur ing the publ ic  hear ings and in  subsequent
submiss ions to  which we would l ike to  respond.

Lease Renewals in the ACT
During the hearings in Sydney, Ms Joanne Howarth referred to the results of an
SCCA survey of lease renewals in Canberra which found that 89% of leases were
renewed (see p.14! of transcript). This high renewal rate was then attr ibuted to
the ACT's preferential r ight of renewal of leases provisions in the Leases
(Commercial and Retai l) Act 2001. This is incorrect. As we pointed out in our
init ial submission, when cit ing these renewal f igures (p.7o), this survey covered
the calendar years 2003 and 2004 before these new preferential lease renewal
provisions (which were enacted in 2001 and applied prospectivelv to new leases)
had come in to effect. In other words, this high proport ion of renewals was not
attr ibutable to the preferential renewal provisions.

Proposal for a national database of |ease summaries
Dur ing the publ ic  hear ings in  Br isbane,  i t  was suggested by Mr Cameron Graham
(p' 4O4) that instead of lease registration, legislat ion could require the preparation
of  "some form of  ep i tome or  summary of  the lease which would set  out  the
essent ia l  commerc ia l  terms,  I t  could be s igned by the par t ies when they s ign the
lease, so i t 's done at the same time and the information is current,,.
We would point  out  that ,  as wel l  as dupl icat ing lease regis t rat ion in  those
jur isd ic t ions which a l ready have i t ,  the summary or  ep i tome would be no more
current than the lease because, l ike the lease, i t  would have to be signed by al l
part ies and it  is the signing process that causes most of the delay in registering
leases '  I t  would a lso be an admin is t rat ive burden on landlords,  ¡us i  as the
requirements of section 25 of the Victorian Retai l  Leases Act is a costly burden on
landlords' The SCCA remains of the view that lease registration ¡s ine simplest
most effective way to make lease information publicly available.

Provision of turnover information to prospective tenants
In a further submission to the inquiry Mr Stephen Spring states that although
shopping centres may share turnover information with exÈting tenants, they ão
not do so with prospective tenants, possibly due to concerns that i t  would be
deemed to be a representation (p.3). We would point out that retai l  tenancy
legis la t ion in  a number of  s tates such as NSW and Queensland requi res landlords
to give prospective tenants any available annual turnover information (by
category) in the lessor's disclosure statement.
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Submission by Senator Andrew Murray
We note the comments in Senator Murray's submission about so-called "secret
pr ic ing"  in  shopping centres.  Senator  Murray bel ieves that  there should be a
'pr ice l is t 'o f  the rents  payable in  a par t icu lar  shopping centre f ree ly  avai lab le to
prospective retai l  tenants in the same way that consumers have price l ists or
individual price tags on products or services.

In  s tat ing th is ,  Senator  Murray appears to  confuse consumer t ransact ions wi th
business to  bus iness t ransact ions.  The reta i l  tenancy re la t ionship is  a  bus iness to
business re la t ionship and contracts  and pr ices are normal ly  the resul t  o f
negot ia t ion.  For  example,  a  prospect ive suppl ier  to  a reta i ler  wi l l  not  present  the
reta i ler  wi th  a take or  leave i t  pr ice l is t  but  wi l l  negot ia te a pr ice wi th  the reta i ler
based on any number of factors such as the size of the order, i ts frequency or i ts
urgency. Even in consumer transactions, there are many circumstances where a
consumer wi l l  not  be presented wi th  a complete pr ice l is t .  For  example,  the ' rack

rate ' for  a  hote l  room wi l l  be much h igher  than the rate that  can be obta ined for
that  room through a t ravel  agent  or  on in ternet ,  through membership of  a ' loyal ty
program', or even by direct negotiat ion by the prospective guest depending on the
t ime of  day of  the check in  and the length of  the s tay.

This comment also betrays a lack of knowledge of how a shopping centre actually
operates. In a shopping centre, some tenants draw traff ic to the centre ( including
but  not  l imi ted to  anchor  tenants)  whi le  other  tenants take advantage of  the
traff ic generated by others. Obviously, the centre owner wil l  charge the tenant
who draws traff ic to the centre less than the tenant who does not. In these
ci rcumstances,  the idea that  there could be a 'pr ice l is t 'o f  tenancies in  a shopping
centre is absurd. The rent in a shopping centre is a result of negotiat ion between
f r r r n  h r  r c i noccoc  f ho  ra f ¡ i l a r  an r l  f  ha  ¡ on f ro  r ì r ^ rnê r  an r l  haqpd  nn  c l l nn l r t  en r l
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demand for  that  space and the benef i ts  ( i f  any)  that  a  par t icu lar  re ta i ler  can br ing
to a centre ( in terms of attracting customers to the centre) or the benefits ( i f  any)
that the centre can bring to the retai ler in terms of passing customer traff ic.

As the Commission would be aware from the public hearings, Senator Murray is
also incorrect in stating that retai l  tenancy advisory services do not provide
market price information. There are a number of f irms providing this sort of
information to prospective tenants primari ly in those jurisdict ions where registered
lease data is available. One example is Leasing Information Services which
appeared at  the publ ic  hear ings in  Sydney on 5 February 2008.

Senator Murray also refers to the Senate Economic Committee report on the
effectiveness of the Trade Practices Act in protecting small business and claims
that no action has been taken on the Committee's recommendation to prohibit
provisions in retai l  leases that compel tenants to keep their tenancy terms and
condit ions secret. Senator Murray overlooks the fact that the Committee's
minor i ty  repor t  d id  not  suppor t  th is  recommendat ion and that  the Commonweal th
Government careful ly considered this recommendation but rejected it  because it
would violate a fundamental principle of the law of contract that part ies are free to
negotiate the terms of the contract, including a lease. The issue was referred to
State and Terri tory Governments for their consideration. We refer you to page 33
of  our  or ig ina l  submiss ion.

Mi l ton Cockburn
Executive Director


