PO Box 234

Curtin

ACT 2605

Tel/Fax 02-62814493

5 June 2002

Dcar Ms Owens
Review of Section 2D, Trade Practices Act 1974: Local Government Exemptions

Thank you for sending us a copy of the Commission’s Draft Report. You may recall that
when we reviewed the December 2001 “Issues Paper® the Balanced State Development
Working Group (BSDWG) advised that we would not make a submission at that stage but
would reconsider our position when the Draft Report was released.

The purpose of this letter is to draw your attention to issues that we believe have not yet
received adequalc atlention during thc Commission’s Review.,

In April 1995 COAG agreed that all national standards that require agreement by
Ministerial Councils or standard-setting bodies should be subject to a nationally consistent
process. BSDWG understands that the present review should, therefore, be guided by the
COAG Principles and Guidelines developed by the Committee on Regulatory Reform
chaired by Roger Wilking,

Section D “Features of Good Regulation’ includes two “practical objectives’ that seem to
be particularly relevant to thc Review:

“Minimising regulatory burden on the public

Legislation should entail the minimum necessary regulation 1o achieve the objectives.
When designing measures or standards, regulators should ensure that the potential
regulatory burden of alternative measures on the community is identified. Non-regulatory
alternatives to rcgulation should be explicitly considered, including the option of not
introducing new regulation.

Minimising administralive burden

Regulators should develop standards or regulatory measures in a way that minimises the
financial impact of administration and enforcement of regulation on governments and the
sectors of the community which will be affected by them.

Particular attention should be paid to minimising financial impact in instances where
different levels of government arc involved. A regulator at one leve! of government may
impose enforcement responsibilities on another level of government that the latter does
not have the resources to carry out. This may undermine the effectiveness of regulation.”

BSDWG believes that the Commission’s Draft Report adequately explores the first of
these two “practical objectives’ bul not the second.



On page 13 of the Issues Paper the Commission contrasts Quecnsland’s Brisbanc City
Council and Western Australia’s Murchison Shire Council but, by limiting the information
provided to population size and annual budget, the paper does not address paramelers
relevant to the second ‘practical objective’.

For example the 33™. edition of the Australian Local Government Guide notes:

The Shire of Murchison has a population of 160, seven Councillors, ten Employccs and
has an annual income of $2M. Neither Council Auditors nor Solicitors are histed.

The City of Brisbanc has a population of 820 000, a Lord Mayor and 26 Councillors, a
CEO and 1en Executives and an annual income of $1B. 'The listed responsibilities of the
Executives suggest that il has internal audit and legal resources.

Between these two extremcs there is a wide range of available resources, for example

In S.A. the District Council of Peterborough has a population of 2 100, it has nine
Councillors, 24 Employees and an annual income of $1.8M. Neither Council Auditors nor
Solicitors are listed.

In NSW Bombala Council supports a population of 2 900, it has eight Councillors, 56
Employecs and an annual income of $7M. Council’s Auditors are listed but not Sohcitors,

In QId. the City of Mt. Isa has a population of 22 000, nine Councillors, 196 Employees
and an annual income of $32M. The City’s Auditors and Solicitors are listed.

In NSW Eurobodalla Shire Council supports a population of 30 500, has nine Councillors
408 Fmployecs and an annual income of $63M. Council’s Auditors and “Jocal work’
Solicitors are listed as well as & National Legal Firm.

In BSDWG's opinion any proposal to modify, or abolish Section 21>, would involve either
determining conclusively (probably by a determination of the Iligh Court) that Par( TV
provided adcquate protection, or demonstrating that objective two above had been mct.

There is nothing in the Commission’s draft report to suggest that an estimate has been
made of the additional resources Local Government Authorities such as Bombala,
Murchison and Peterborough would necd, or of the likely level of increase in insurance
premiums that these Authoritics would be required to pay. Both would lead directly to an
increase in the income that would have to be generated from the local population,

In BSDWG’s opinion onc direct eflect of any moditication by the Commonwealth
Parliament to the present Section 2D would be to impose an additional, and unreasonable,
burden on a significant number of ‘small” Local Government Authorities.



If, as a result of other arguments, the Commission is still attracted to suggesting some
change to Scction 2D it would be consistent with the terms of reference for the Review
for the Commission to also identify the appropriate level of (annual) financial
compensation fiom the Commonwealth to those Authorities.

Finally, since the Issues Paper canvasscs the linkage between Section 21 exemptions and
outsourcing the provision of goods and sources, as well as the nature of outsourcing
anrangements, the Commission may be interested in the attached article ‘Contracting out is
stalling’ from the March 2002 issue of Engineers Australia.

We would be happy 10 respond further on any of the issues discussed above, or to address
any other matters that may assist the Comumission.

Yours Sincgrely /
ot ™"

C-O-Convcnor BSDWQG

Ms Helen Owcns
Commissioner

Review of Section 21
Productivity Commission
PO Box 80

Belconnen ACT 2616
Fax 02-62403311



The rapld Increase In the 19808 of contracting out maintenance has now
stallod, according Lo a new sludy by BIS Shrapnel. The key findings of thia
study are described In the lead arlicle. Also Included In this feature are
articles on maintenunce softwara managemont et Yallourn Energy’s
oparations In Victorla, maintalning ships® combat systems in the Navy, asset

malntenance procedures and nows and upconilng activities relating to the
Malntenance Englneering Soclety of Australla.

Contracting out is stalling

THE SHART OF Australia’s $20 billion main-
tenatice work undertaken Ly conlrsclors ji-
creased sharply during Lhe 1990s, ar indus-
by wid governnenls enthuslasticylly pur-
sued vulsourcing, but the rate of increase in
the contractors' share |s now slulling, ac-
cording to a recent study by BIS Shrapnel,

Tiled Maintenance in Awstrolia 2001-
2016, the study said the statling is the result
el entrenched policies of some state govern-
ments (NSW and Queensland particularly)
and most local councils, and various con-
cerns on the part of Industry about
silsourving mainlenance.

It said budgel culs and slagnant or de-
clining funding over s lang period in educs-
tion, hekpilals and reilways has meant “flat
or falling mainienance expenditures in real
lenns, @ large build-up of deferred malnte
nance, and in many cases a deterioration in
the guality of assets to below aensible fit-for-
purpose standards®,

In the private sector, i1 sadd miners and
heavy manufacturers in the past couple of
years had also out Costs as a result of weak
wotld demand, {ling commodity prices and
€XCess capacity.

The report also said the pature of main-
tenanee contracling has changed and while
myp-sinm, perfurmancebased contragtk gre
still the 1oust prevadent, the wlliance type
eunlract wiy becoming Increasingly popu-
far, e study waid hese contracis have
evulved in response o the firat round of
rainlenance contructs in the 1990s, where
prablems relatug w sy of conlrol, cost
blawsuiz and difficully in monitoring con-
ractual dispules came to premineice,

The report identifies a nuwber of ingaed!-
ments v greater conteacling out. In the
public sector the policies of the Labor etate
puvernments and nyos! loca! counils favour
Feepirg work inYnnpwe,

I private industry there are 8lso increas-

ing concerns about using contractors. These

concerns Include:

s perceived logs of contro) over work

* higher costs of monitoring qualily

* lack of commhment and reaponslbility
on the parl of contrectors

+ loss of in-house experlise

* less continuity of staff

» conflict between contraclors' profiv driv-
ers and the compantes they work for.

The principal author of the study, senjor

economist Nigel Halcher, sald these factors,

together wilth concerns at lower levels of

organsations dbuu muintenance and safety

standards in work donc by contruciors, have

inhibiled the growth in contract mainte-

nance, particularly In miniog and heavy en-

gincerlng.

“levels of malntenance in walcr,
wastewater and electricity have been declin-
tng in real terms for many years ahd this is
unrustatnable,” he sald.

“In electricity the larger issue is capacity
shorlages, which wiil become even more
apparant over the next five years and will
siimulatc reactlvation of generating capace
ily, construction of pew capacily and in-
wreased muinicnance.”

‘The report zald atiention is increasingly
Leing focused on previous Inadequare levels

of maintenance in the public secior.

The Mclnerney Inquiry into the NSW
rail systen) has already led 1o big Increases
in funding for rall malntcenance. Funding for
mainlenance in gchools, TAFE calleges,
univeralties, public hospitala and roads e
alao expected to Increase.,

Stronger economic growlh in 2002703 is
expecied L feed ot inccased speuding in
state budgetls and will carry through yatll
2004/05.

Ruads have Inred beller than other sec-
tors, largely duee W the intreduction of dedi-
cated funding sources (fuel levies) in most
states, combincd with the higher political
priority. Road niaintenanct is onc anca where
goverument funding hus been slrong and
this will be buosted over the nexl four years
by the federal gavernment's Roads-fo-Kecow-
ery package and funding Increascs for na-
tiondl highwuys and arierlal roads.

A gleeper Issue, wilich could bave a sig-
pificant {mpact on long term road malnic
nunee. i 3 High-Court declsion last May o
remove camman law lmunity [or
noenfcasafice from road aulhorilies.
Nanfeasance is a logal term which mcans
the failure te perfar an 201 which ougls te
be performed. Its signiScance is that dete-
rlorating road eonditions rosulting feom: lack
of maintenance could lead t accidents and
claims against road authorlties. &

New system cuts
expenses for generator

YALLOURN ENERGY's replaccment com.
puter ayst fur 1nuinl e, repalr and
aperations (MEO) has saved the generalor
more thar $7 million In inventory heldings
and hnudreds of thousands of doflars in 1T
infrastructure cosls, according to the firmy's
buosi support manager George Ballard.

Yullourn Energy is based 15Hom east of
MeTbourne in the Latrobe Vallcy. The compa-

0y's operations bicdlude Austyalia’s second lerg-
©51 open cut coal ming and the ucarby Yallourn
W poweretulion, which it supplics. The
powcrstation preduces aboul a guarter of the
state’s eloctriclly needs from four generaling
units with & combined capacity of 1450MW,
Next for Yallourn will be the development
of the nearby Maryvale coalfield — a2 5200

million 10-year development that will produce

ENGINEERE AUSTRALIA MARCH 2002 a!



