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In its March 2008 publication ''Towards Urban Water Reform'', the Australian Productivity 
Commission reported that urban water users do not have property rights to water 
(p.61).   
 
The Commission's assertion was not correct in relation to water collected from roofs for 
rainwater tanks.   
 
All water users in New South Wales, Victoria, Queensland and the Northern Territory own 
property rights to water collected from roofs for rainwater tanks, as confirmed by the 
respective governments (Attachments 1-16). 
 
Australia's other governments, including the commonwealth, consider that the water 
that falls on a person's roof is not the property of that person (Attachments 17-28). 
 
A market for trading mains drinking water supply could be established if property owners 
were permitted to trade the amount of mains water they save in a given year by 
substituting their own rainwater. 
 
In Australia, sovereign risk is an impediment to rainwater tanks becoming a significant 
additional source of urban drinking water supply.   
 
Sovereign risk occurs in the form of governments taxing the use of rainwater or 
imposing entitlement regimes. 
 
For example, the National Water Commission claims that governments can establish 
entitlement regimes for the use of rainwater (Attachment 17).  The commonwealth 
government makes the same claim (Attachments 18,19).   
 
Confirmation by the governments of NSW, Victoria, Queensland and the Northern 
Territory that rights to water collected from roofs for rainwater tanks are vested in the 
property owner, removes sovereign risk in those markets. 
 
However, a threat remains in the other states and the ACT.   
 
Sovereign risk is enshrined in Australia's National Water Initiative Agreement (2004).   
 
Clause 2 says, ''In Australia, water is vested in governments...''.   
 
Clause 2 does not apply to rain that falls on roofs in NSW, Victoria, Queensland and the 
Northern Territory, representing more than 72% of Australians.   
 
Clause 2 is incorrect and requires amending. 
 
Rainwater tanks are a cost effective source of urban drinking water supply, provided 
economies of scale in manufacturing, installation, consumer financing, marketing  
and sales are achieved. 
 



Government subsidies for installation and plumbing of rainwater tanks are not required, 
and have never been required, and fortunately, most government programs are now 
terminated.   
 
It is now possible to conduct mass marketing of rainwater supply in NSW, Victoria, 
Queensland and the Northern Territory, without undue market interference by 
government. 
 
NSW, Victoria, Queensland and Northern Territory Governments' Policy 
 
In these states and territory, water that falls on a person's roof is the property of that 
person.  See – 
 
NSW – Attachments 1-5 
Victoria – Attachments 6-8 
Queensland – Attachments 9-15 
Northern Territory – Attachment 16 
 
Commonwealth Government Policy 
 
Commonwealth government policy is that all water in Australia, including rainwater, is 
vested in state and territory governments; the commonwealth considers that state and 
territory governments have the right to licence, regulate and tax the use of rainwater   
(Attachments 17-21).   
 
Government policy is based on the assumption that water from a roof falls on land 
(Attachment 19).  This assumption is incorrect: water collected from roofs for rainwater 
tanks does not fall on land. 
 
South Australian Government Policy 
 
The state government says it has the right to tax the use of water collected from roofs 
for rainwater tanks, and already imposes a tax on certain non-residential use 
(Attachment 22). 
 
Before water can be taxed it must be ''taken''. 
 
Water is ''taken'' when it is legally captured from its natural source and taken under a 
person's control. 
 
Government policy is that ''taken'' water is owned by the person who takes it 
(Attachment 23). 
 
The policy is contained in the government publication, ''Who Owns Water?'', which says, 
''Once water has been legally captured from its natural source and taken under a 
person's control, that person could then be said to own that particular water'' 
(Attachment 24). 
 
According to the government, water on a person's roof is surface water. 
 
Surface water is ''non-taken'' water. 
 
However, it is impossible for water on a roof to be ''non-taken'' when water in a 
rainwater tank is ''taken''.   
 
The legal meaning of surface water is water flowing over land after having fallen as rain. 
 



It is impossible for the meaning of surface water to include water collected from roofs for 
rainwater tanks. 
 
To clarify the government's position, the government has been asked this question: Is 
water legally captured from its natural source and taken under a person's control when it 
falls as rain on that person's roof? 
 
The answer ''no'' will mean that a person does not capture rain and take it under their 
control by means of their roof. 
 
The answer ''yes'' will mean that the government does not have the legal right to tax the 
use of water collected from roofs for rainwater tanks. 
 
Tasmanian Government Policy  
 
Government policy is that rain on a building is dispersed surface water because the rain 
would have fallen on land were the building not there; however, the government is 
unsure whether a person's roof is a device for taking rain (Attachment 25).   
 
The matter is resolved by reference to state building regulations, which set out the 
manner by which rain must be captured and taken under a person's control when it falls 
on that person's roof. 
 
Australian Capital Territory Government Policy  
 
Government policy is that a roof is not a device for taking rain; and that water in a 
rainwater tank is non-taken water (Attachment 26).  Under the Water Resources Act 
2007, the meaning of surface water includes water flowing over land after having fallen 
as rain ''that has been collected in a dam, reservoir or rainwater tank''.   
 
However, it is impossible to collect water from a roof for a rainwater tank unless a roof is 
a device used for taking rain.  Therefore, it is impossible for water collected from roofs 
for rainwater tanks to be included in the meaning of surface water. 
 
Perversely, the government acknowledges the use of roof tops ''as a means to capture 
rainwater and store this water in rainwater tanks'' (Attachment 27). 
 
Western Australian Government Policy  
 
Government policy is that under common law, water belongs to the person who lawfully 
captures it; however, the government is unsure whether a person captures rain with 
their roof  (Attachment 28).   
 
Greg Cameron 



ATTACHMENT 1 

 
-----Original Message----- 
From: Information [mailto:Information@nswalp.com] 
Sent: Tuesday, 20 March 2007 11:11 AM 

 
Subject: RE: Ownership of roofwater in NSW 
 
Dear Mr Cameron 
  
Thank you for taking the time to express your views. 
  
The water that falls on a person’s roof is considered the property of that person. That’s 
why we are encouraging people to install rainwater tanks to help conserve town water 
supplies. 
  
It is only the Federal Liberal government that has been talking about taxing people for 
the rain they collect. 
  
With best wishes 
  
ALP Information Office 
  
  
Mr Cameron wrote: 
  
Dear Mr Iemma and Mr Debnam: 
  
Do you know who owns water that falls on a person’s roof in NSW? 
  
Your answer will be appreciated. 
  
Yours faithfully, 
  
Greg Cameron 
Urban Rainwater Systems Pty Ltd 
PO Box 498  
Benalla VIC 3671 
03 576 33339 
  
Copy: 
  
Media 
  



ATTACHMENT 2 
 
-----Original Message----- 
From: Greg Cameron  
Sent: Tuesday, 20 March 2007 11:43 AM 
To: Hon Morris Iemma 
Subject: Labor confirms rainwater ownership  
 
Hon Morris Iemma MP 
Premier of New South Wales  
Leader of the NSW Labor Party  
 
Dear Mr Iemma, 
 
Thank you for advising Labor policy on rainwater ownership in New South Wales to be, 
“The water that falls on a person’s roof is considered the property of that person.” 
 
Yours faithfully, 
 
Greg Cameron 
Urban Rainwater Systems Pty Ltd 
PO Box 498  
Benalla VIC 3671 
03 576 33339 
  
Copy: 
  
MPs 
Mayors 
Media 
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ATTACHMENT 6 
 
-----Original Message----- 
From: VIC ALP Information [mailto:info@vic.alp.org.au] 
Sent: Tuesday, 14 November 2006 2:21 PM 
To: Greg Cameron 
Subject: RE: Rainwater Ownership Rights  
 
Dear Mr. Cameron, 
  
Thank you for taking the time to contact the Victorian ALP.  
  
Obviously water is an extremely important issue and your question is an important one.  
  
The answer to your question is: Water that falls on a person’s roof in Victoria is the property of that 
person and Labor supports this position 
  
I hope that clarifies the situation.  
  
Sincerely Yours,  
  
Tim Sonnreich 
  
Information Services Unit 
Australian Labor Party - Victorian Branch   
Campaign Headquarters  
360 King Street, West Melbourne 3003 
Phone: 1800 638 003 
Email: info@vic.alp.org.au      
Visit: www.alpvictoria.com     
  



ATTACHMENT 7 
-----Original Message----- 
From: Tim.Fisher@epa.vic.gov.au [mailto:Tim.Fisher@epa.vic.gov.au] 
Sent: Wednesday, 24 January 2007 3:53 PM 
To: Greg Cameron 
Subject: RE: FW: Response to EPA Review  
   
Dear Greg -  
 
My sincere apologies for the delayed response to your earlier correspondence.  I provide 
you with answers to your queries as follows:  
 
1.        Ownership of rainwater:  The Government's clear position is that water that 
falls on a person's roof in Victoria is the property of that person.    
This position is recognised and accepted in the course of the current Alternative Urban 
Water Sources review.  
 
2.        5 Star Building Standard:   It is not EPA's understanding that the 5-Star 
Standard for building in Victoria presumes that rainwater is the property of the State 
whereby its use can be regulated.   
 
Details of the existing 5 Star standard are set out in the Building Commission’s Practice 
Note 2006-55 (www.buildingcommission.com.au).  You may wish to contact the 
Department of Sustainability and Environment if you require further information on 5 
Star.  
 
3.        Plumbing connection with mains supply:  At present, rainwater tanks can be 
installed and plumbed directly with mains supply, when done so in compliance with 
building and planning, and plumbing regulations including backflow prevention devices 
etc.  As discussed in section 9.4.1 of the Phase 1 Discussion Paper: A Framework for 
Alternative Water Supplies, there is a potential health risk associated with cross 
connection between the rainwater supply and mains drinking water pipework, however 
this risk can be addressed through the provisions of AS/NZS 3500:2003 National 
Plumbing and Drainage Code and the Plumbing Regulations 1998.  There is no intention 
to change this arrangement.  
 
I understand that the issue of the ownership of water falling on a person's roof has been 
previously addressed by the Department of Sustainability and Environment and the 
Department of Premier and Cabinet.  
 
The scope of the Alternative Urban Water Source project is clearly limited to developing 
the assurance and regulatory framework necessary to enable the safe and sustainable 
use of alternative water sources, such as rainwater.  The review is not addressing any 
issues associated with, for example, the ownership or allocation of any of these sources.  
 
More generally, EPA believes that there is considerable potential to make much more use 
of rainwater and stormwater, and in the process help to reduce  
·         the growing pressure on supplies of potable mains water, and  
·         the transport of stormwater pollutants to receiving waterways and coastal waters.  
 
I trust this information addresses your concerns.  
 
Regards - Tim  
 
Tim Fisher 
 



Manager, Water & Catchment Unit 
 
EPA 
 
GPO Box 4395QQ 
 
MELBOURNE    3001 
 

    
 
   



ATTACHMENT 8 

 
-----Original Message----- 
From: Nick.Rintoul@dse.vic.gov.au  
Sent: Saturday, 3 February 2007 9:28 PM 
To: Greg Cameron 
Subject: Re: Rainwater ownership in Victoria 
Greg, 
 
As discussed with you, the State of Victoria's (i.e. the Crown's) right to 
the use, flow and control of water is extends to all water in a waterway 
and groundwater.  The terms "waterway" and "groundwater" are defined in the 
Water Act. 
 
If water falls on a person's roof, it may, after it has left that roof, 
become water in a waterway or groundwater.  For the period that the water 
remains on the roof, it is not water in a waterway or groundwater. 
 
The Act specifically states that a person has the right to use rainwater on 
his or her land. 
 
You have asked whether the statement that "In Australia, water is vested in 
governments" is correct in relation to Victoria.  This statement does not 
say all water in Australia is vested in governments. 
 
I will pass on your email to our Water Conservation branch. 
 
Regards, 
 
Nick Rintoul 



ATTACHMENT 9 
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ATTACHMENT 17 
 
-----Original Message----- 
From: Matthews, Ken  
Sent: Friday, 25 August 2006 6:00 PM 
To:  
Cc: Aeuckens, Volker; Thompson, Malcolm 
Subject: Rain Water Tanks [UNCLASSIFIED / NO CAVEATS] 
  
Dear Mr Cameron 
I refer to your email of Friday 2 June on which I was a cc addressee. While I know that Malcolm 
Turnbull has previously responded you may still be interested in the NWC views on the points you 
raised. I apologise for the delay in responding.  
You asked "who owns water collected from roofs for rainwater tanks in each State and Territory? 
There is no straightforward answer to this question and I have to say that I am not convinced that 
ownership or who owns the water in the rainwater tank should be an issue as I will explain below.  
Legally, all water in Australia is vested in governments. Governments however, allow others to access 
and use water for a variety of purposes including for irrigation, industrial, mining, urban and rural 
communities and amenity value. These entitlements to use (not own) water are issued on the basis of 
legislation in each jurisdiction. Entitlements are generally issued for classes of water that are in 
demand and deemed to be in need management by legislation. Regulations are also traditionally 
applied in regard to wastewater and stormwater that needs to be managed in terms of its impacts 
rather than its use (usually under Health, Building or Planning Acts). From time to time particular uses 
that may have been largely unregulated may be assessed as a risk or as potentially having an impact 
on entitlements issued to others (eg. interception from farm dams) and even though the rainwater falls 
from the sky and is captured on private land, the water stored in the farm dam may then require an 
entitlement to be issued or purchased on the market ( as applies in Victoria). This is not so different 
from the capture of rainwater on a private roof or stormwater on a large car park or other surface for 
which there is currently no specific entitlement regime.  
Currently the priority of governments is to ensure that water captured in rainwater tanks is safe for 
consumption. No entitlement to use the water is specifically issued under a water management Act. 
Entitlement to (not ownership of) the water captured would by default rest with the building owner, 
provided that it has been captured in accordance with whatever regulation might apply for rainwater 
tanks in each jurisdiction.  
As we understand it, governments have not yet considered the capture of water from roof in rainwater 
tanks to be of sufficient magnitude to warrant the issuing of specific entitlements to use this class of 
water. However, if rainwater tanks were to be adopted on a large scale such that their existence 
impacts significantly on the integrated water cycle, consideration could be given to setting an 
entitlement regime for this class of water. It is important to think of the capture of water from any 
source in an integrated way. Taking your reference to Goulburn as an example, if 1000 homes were 
to install 5 KL tanks with an annual yield of 57KL, this is 57 ML that would not have reached a river or 
groundwater system or, viewed another way, is taken from either the environment's entitlement or 
another productive use. So as you can see these things are not that straightforward and rainwater 
tanks is only one option not the solution. As Malcolm Thompson has pointed out before, the NWC 
supports the use of rainwater tanks as an option and the NWI provides the mechanism to allow 
rainwater tanks to be considered as an option.  
As you point out, and my comments above confirm, we are moving into a constantly changing field 
where sources of water once regarded as a nuisance to be disposed of, are now being considered as 
a realistic supplement to the more traditional water sources. Governments are responding and 
adapting to this changing environment. The NWC recognises that there is uncertainty about 
entitlements to "new sources" of water such as stormwater (including capture from roofs), recycled 
wastewater, desalinated water and intercepted water and is initiating work that will assist 
governments to decide on how they should most effectively be managed  
Thank you for your enquiry. 
Ken Matthews  



ATTACHMENT 18   
 

 



ATTACHMENT 19 
 
150 SENATE Thursday, 9 August 2007 
(Question No. 2971) 
Senator Bartlett asked the Minister representing the Minister for the Environment and 
Water Resources, upon notice, on 29 January 2007: 
With reference to the Government’s water policy— 
(1) In Australia, is the water that falls on a person’s roof, the property of that person or the 
property of government. 
(2) If it is not the property of the individual person, under what legislation in Australia, are 
rights to water that falls on a person’s roof vested in governments, as claimed under clause 2 
of the National Water Initiative (NWI) agreement. 
(3) Under clause 2 of the NWI agreement, can governments, at their discretion, set 
entitlement regimes for the use of water that falls on a person’s roof in Australia; if so, under 
what circumstances would state and federal governments issue a specific entitlement to 
persons who capture water from their roof and what would that entitlement be. 
(4) What magnitude of rainwater collected from roofs would be sufficient to warrant the 
issuing of specific entitlements to use this class of water as has been proposed by the 
National Water Commission. 
(5) Does the Government rule out setting an entitlement regime for persons to use water 
collected from roofs in rainwater tanks; if so, will the Federal Government ask the state 
governments to amend the NWI agreement to make clear that no rights to water that falls on 
a persons roof are vested in governments. 
(6) Is it correct that section 7 of the Victorian Water Act 1989 states, ‘The Crown has the 
right to the use, flow and control of all water in a waterway and all groundwater’; if so, is it 
the Commonwealth’s view that, for the purposes of the NWI, water from a person’s roof 
comes under this definition. 
(7) Is it correct that section 392 of the New South Wales Water Management Act 2000 states, 
‘the rights to the control, use and flow of…all water occurring naturally on or below the 
surface of the ground, are States water rights’; if so, does water from a person’s roof come 
under this definition. 
(8) Is it correct that section 19 of the Queensland Water Act 2000 states, ‘All rights to the 
use, flow and control of all water in Queensland are vested in the State’, where: (a) ‘water 
means … (a) water in a watercourse, lake or spring; (b) underground water; (c) overland 
flow water; (d) water that has been collected in a dam’; and (b) ‘Overland flow water does 
not include … water collected from roofs for rainwater tanks’; if so, does water from a 
person’s roof come under this definition. 
(9) Is it correct that section 124 of the South Australian Natural Resources Management Act 
2004 states, ‘the occupier of land is entitled to take surface water from the land for any 
purpose’ and does surface water mean ‘water flowing over land’. 
(10) Is surface water in South Australia: (a) water that is not captured and controlled; and 
(b) no-one’s property. 
(11) Can water that falls on a person’s roof in South Australia be surface water. 
Senator Abetz—The Minister for the Environment and Water Resources has provided 
the following answer to the honourable senator’s question: 
(1) It is difficult to apply the concept of ‘property’ to naturally occurring water. It is better to 
look to the various ‘legal rights’ which arise in relation to that water. All states and territories 
have passed legislation which provides that the state or territory has primary rights of access 
to water, though these primary rights vary from state to state. Subject to these state and 
territory primary rights, and other relevant laws, the owner of the land will have certain 
rights in relation to water which falls on their land, including roof water. 
(2) Historically, under the common law, rights to water were incidental to owning land 
(riparian rights and other related rights). Over time laws have been enacted by states and 
territories to vest the water in the Crown and provide for sensible water sharing in an arid 
continent. The reference in clause 2 of the NWI is to these concepts in the state and territory 
regimes. 
(3) State and territory governments could establish entitlement regimes in order to regulate 
the use of water that falls on a person’s roof. These entitlements to use the water would be 
issued pursuant to legislation in each jurisdiction. The circumstances under which state or 
territory governments might issue specific entitlements in 



relation to the capture of water from roofs, and the nature of that entitlement would be a 
matter for those governments. 
(4) This decision is a matter for each of the states and territories. It has not been proposed 
by the National Water Commission. 
(5) The Government sees no need for such an entitlement regime but as stated in response 
to part (4) of your question above, this is a matter for each of the states and territories. 
(6) (7), (8), (9), (10) and (11) These questions go to the legal interpretation of state 
legislation. The Commonwealth is not in a position to provide an interpretation of these 
provisions for the purpose of answering these questions as these are not matters which are 
currently the subject of Commonwealth responsibility or policy development. 
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ATTACHMENT 24 
 
Department for Water Resources, Explanatory Documents, Supporting Paper #1 for 
State Water Plan 2000, ''Who Owns Water'', September 2000, page 2 
 
What Does Ownership Really Mean? 
‘Ownership’ can be a difficult legal concept, in that the rights conferred by 
‘ownership’ of any particular thing can vary significantly in their nature and 
degree. 
The Difference Between Owning Water and Having a Right to Take Water 
Perhaps one of the most important points to make about ‘ownership’ in any 
discussion on water rights is that there is a difference between ownership of 
water, and the ownership of a right to take water. Water itself, while still 
forming a part of the natural resource, can not be said to be ‘owned’ by any 
body. It is considered a public commodity. However, once water has been 
legally captured from its natural source and taken under a person’s control, that 
person could then be said to own that particular water. 
Rights to Take Naturally Occurring Water 
Rights to take water from a natural source in South Australia are now 
completely governed by the Water Resources Act 1997, which has replaced the 
common law in this respect2. In accordance with the above discussion, the Act 
does not confer ownership of water itself upon any person (including the 
Crown), but rather sets out the rights to access and take water. 



ATTACHMENT 25 

 



 

 



ATTACHMENT 26 

 



ATTACHMENT 27 

 



ATTACHMENT 28 

 
 




