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PROF WOODS: Welcome to the Canberra public hearings for the Productivity
Commission inquiry into national workers compensation and occupational health and
safety frameworks. I'm Mike Woods. 1'm the presiding commissioner for this
inquiry. I'massisted in thisinquiry by Dr Gary Johns and by Prof Judith Sloan.

As most of you will be aware, the commission released its interim report on
21 October. Inthat report we set out a proposed pathway for reform. Our terms of
reference is available from our gaff. Prior to preparing the interim report, the
commission travelled to al states and territories, talking to awide cross-section of
people and organisations interested in workers compensation and occupational health
and safety national frameworks. We also held formal hearings throughout the
country.

We have received nearly 200 submissions from interested parties. | would like
to express our thanks and those of the staff for the courtesy extended to usin our
travels and deliberations so far, and for the thoughtful contributions that so many
have made already in the course of thisinquiry. These hearings represent the next
stage of the inquiry, with an opportunity to submit any final submissions by Friday,
30 January. The final report isto be signed by 13 March.

| would like these hearings to be conducted in a reasonably informal manner
and remind participantsthat a full transcript will be taken and made available to all
interested parties. At the end of the scheduled hearings for today, | will provide an
opportunity for any persons present to make an unscheduled oral presentation should
they wish to do so.

| would like to welcome to the Canberra hearings our first participants from the
ACT Chief Minister's Department. Could you please for the record state your
names, the organisation you represent and any position you hold.

MSSHAKESPEARE: Penny Shakespeare, director, Office of Industrial Relations
inthe ACT Chief Minister's Department.

MR SIMMONS:. Craig Simmons, senior manager, industrial relations policy,
Office of Industrial Relations, the Chief Minister's Department.

PROF WOODS: Welcome. We don't have a submission from you but do you
have an opening statement that you wish to make?

MSSHAKESPEARE: Yes, thanks. The ACT government will be making a
written submission to the commission. However, it's ill being cleared by the
government so it will be submitted by 30 January next year. Today wed like to
provide a general overview of the ACT arrangements for both occupational health
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and safety and workers compensation and make some comments on some of the
recommendations of the interim report that are particularly of concernto the ACT
government, relating to workers compensation.

Inthe ACT all employees are covered by ACT legislation regarding
occupational health and safety. That's the Occupational Health and Safety Act 1989.
So we have a common framework for OHS regulation. Regarding workers
compensation, we have two schemes operating in the ACT. Private sector workers
are covered under ACT legislation, the Workers Compensation Act 1951. Public
sector workers are covered by Commonwealth legislation, the Comcare scheme set
up by the Safety, Rehabilitation and Compensation Act. So we have got fairly
complex workers compensation arrangements operating here at the moment.

The workers compensation scheme for the private sector covers roughly
between 90,000 to 100,000 workers and we have probably between 16,000 and
17,000 public sector workers covered by the Comcare scheme. Both of them are
fairly small then in general terms. The Chief Minister's Department, my area, is
responsible for reviewing and developing legislation, but the ACT legislation is
regulated by ACT WorkCover, so we have a split between regulatory and policy
responsibility inthe ACT government.

Our workers compensation scheme is privately underwritten. The government
has little involvement in matters such as premium setting. Private sector insurers set
premiums and also manage claims, so we have afairly fully privately underwritten
scheme. Do you want to make some points?

MR SIMMONS: | suppose interms of the way the scheme operates, we're often
compared with New South Wales in terms of what the premium costs are for
employers. We obviously suffer because of the substantial unfunded liability in the
New South Wales scheme, which we believe artificially gives a different ratein the
New South Wales scheme, against a fully-funded scheme like the ACT'sis. We've
noticed over the last few years that insurers across all the privately underwritten
schemes have been adjusting premium to move to what we believe is afull funding
situation.

The information provided in the comparative performance monitoring report
shows that for each of the privately underwritten schemes over the last few years, at
least in one year there has been a substantial increase in premium to cover costs, so
we think that our privately underwritten insurers are, if not at, very close to fully
funding their liabilities in this area and have taken a much greater role in looking at
what the costs are, rather than any cross-subsidisation that may have previously been
believed to be existing.
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In terms of the way the market is, we've got eight insurers. We now have eight
private sector insurers. Four of those insurers cover between 75 and 80 per cent of
the market. There are four smaller insurers that cover the bulk of what's left of about
20 per cent, and there's a couple of per cent worth of self-insureds. We have nine
self-insured businesses. The bulk of those self-insured businesses are organisations
like the Commonwealth Bank and New South Wales Uni operating out at ADFA -
organisations like that that we've got self-insured. We only have really one large
substantive ACT business that self-insures, so we have a very small amount of
self-insurance. Because our pool size isrelatively small, we're concerned about the
amount of money that is available to make sure that premium price doesn't get out of
control.

MSSHAKESPEARE: Our particular focus for the ACT private sector scheme in
recent years has been amending the legislation to encourage focus on injury
management. We had quite substantial changes to the legislation. That commenced
operation on 1 July 2002. Obvioudly it's still early at this stage, but we think that the
data so far shows that there have been some substantial improvements in reporting of
injuries, and | suppose the rationale behind the changes was to ensure that there was
early reporting to insurers who are managing the workers comp scheme for us, so
that they can intervene in claims before they reach long duration. So we have been
trying to bring down the costs of claims by ensuring early intervention and early
injury management.

Some of the new legislative features to encourage thisinclude: thereisno
reimbursement of employers wages paid to injured employees if they don't report the
injuries to the insurer, so they've got a 48-hour window after the injury occurs. If
they don't report within that 48 hours, they only get that first two days reimbursed by
the insurer until they report the injury. We've seen quite a substantial drop in the
time taken just in the last 12 to 18 months for employers to report injuriesto insurers.

MR SIMMONS: | suppose the other thing about the scheme design is that the ACT
has not been what you would describe as a data-rich scheme. Prior to
self-government there was no systemic collection of information about how the
workers comp scheme functioned, so data which was available to uscameinin
pretty much a piecemeal manner up until recent years, so when we got to actually
reforming the workers comp scheme here, there was a series of first principles taken
about workers comp, they being: early reporting enables early intervention, and
early intervention means early treatment and early treatment is early return to work.

What we then did was to look around the other jurisdictions to see what other
jurisdictions were doing in those areas, and once you start at that level of detail, our
view isthat thereisin fact a high degree of uniformity already existing in the states
with the other jurisdictions. The other jurisdictions all have similar requirements for
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early reporting. The efficacy of that may vary but at its core we all want the same
things, which is early reporting to enable early interventions; early treatment; early
return to work.

For example, our rehabilitation process is copied from the New South Wales
scheme. Often we've got employersthat are operating that may have workersthat go
temporarily into New South Wales or have operations that are shared between the
ACT and New South Wales, so thereis a high degree of sense in having uniformity
acrossthe border on those key issues. Whilst our benefit structures are
fundamentally different because - for various reasons those benefit structures are
different but, putting benefits aside, in terms of what happens to somebody thereisin
fact aready a high degree of uniformity.

In terms of what happens, our processes are very similar. Aswe've become
more active in reforming this area over the last few years, we've spent alot more
time with the other jurisdictions, through the heads of workers compensation
authorities and through meetings that occur for the comparative performance
monitoring projects; actually talking to the other jurisdictions, finding out what does
work and, more importantly, what doesn't work, and then putting those elements into
the mix in terms of our legislation and monitoring much more closely to see how
those things change.

MSSHAKESPEARE: Back to requiring early intervention, early injury
management: we also have incentives for injured employees. Once an injury has
been reported to the insurer, there's arequirement - if it's going to be a significant
injury, one that goes for more than seven days - a requirement for three-point contact
to be initiated by the insurer. That's speaking to the employer, the injured worker
and the injured worker's doctor, so they obtain information about the injury from
those three sources and ensure, | suppose, that it all tees up.

After that, a personal injury plan is developed for each injured worker, and if
the injured worker does not comply with the terms of the injury management plan,
then their benefits can be suspended, so there are incentives for both employers to
participate in the injury management process at an early stage but also incentives for
the employer and injured worker to participatetoo. So we think that we've actually
managed to develop a legislative scheme that encourages injury management, and
we'd be concerned about, | suppose, parts of our scheme moving to the
Commonwealth, where we don't see that same incentive, same focus on injury
management.

MR SIMMONS:. Aswe've changed - one of the elementsistrying to get - it isthe

Workers Comp Act 1951 and it did spend a lot of time without agreat deal of reform
taking to it, so there were some very deep cultural expectations around here. We
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had, for example - if you look at us comparatively, the recourse to the legal system
happened at a much higher rate and was much more expensive than other
jurisdictions - breaking down some of those cultural elements; about actually
encouraging injury management and return to work.

One of the things that we've done in terms of permanent impairment injuries,
for example, isthat whilst they are statutorily available so they're no fault, the
payments on those can't be made until either the worker has had a durable return to
work, which we define as being back at work for three months or two years of injury
management has elapsed. The evidence from the medical and rehabilitation industry
isthat if you've had somebody in active rehabilitation for two years and you haven't
got them back to work, then they're not coming back, so that's the point a which
they're then able to access their statutory benefit, the lump sum statutory benefit
that's available for permanent impairment.

Of course there isthe out, which is for catastrophically injured or if the person
is near death, then the court is allowed to make an award much earlier in the process,
but once again this was about saying that the money is there and there's no question
about that, but it comes when you come back to work because our focus is on putting
people back into the workplace. That's the scheme design, and the scheme focus is
about putting people who get injured at work back to work, not into some other
system where they're going to be out being medicalised or being talked to stay out of
the scheme. We actually want them back to work, we want them reconnected with
the workplace and we want that connection with the workplace to be maintained and
not to break down, and that's what the scheme design is.

We've got much better processes put in place now to monitor the ongoing
performance of the scheme and talk to the scheme participants to try and make those
things happen. One of the advantages we get - and it's an advantage for some of the
larger jurisdictions - isthat because we are a small jurisdiction, then if we make a
mistake we can correct it. It'sabit easier for usto correct because we don't have
quite the mass of trying to change a New South Wales scheme, but if it works then
it's also something that's useful to the other jurisdictions, and that element of
competition in terms of what happens is useful to the other schemes as well. For
example, the element about early reporting: the data showsit's quite a substantive
change and it's areally sharp turnaround in the amount of time taken from the point
of - to the point where the insurer actually can start to do something about it.

That changes really quite significantly in some of the - it's been commented on
in at least one of the submissions to you earlier about that change. Now, at the
comparative performance monitoring meetings, that has also come out as an issue
that other jurisdictions look at and say, "Well, after ayear, that has been the change.”
If that's sustained, then that is actually something to look at, whereas if you commit
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inVictoriaor New South Wales to a change of that magnitude, the commitment is
massive and it's much harder to do. The risks of getting it wrong are much larger for
those jurisdictions than they are for us. The smallness of our scheme enables us to
try things that may not able to be tried in other jurisdictions, and we'd be worried
about losing that - in the national scheme of losing that capacity as well.

PROF WOODS: Canl just clarify, though, that in promoting a national alternative
we are not, for any jurisdiction, suggesting that they must of necessity themselves
disappear. Thereisa separate concern about size of jurisdiction and what impact.
We can debate that when you have finished your presentation.

MR SIMMONS: | supposethat's our real concern - that it's not going to take much
for us to lose the critical mass, where we wouldn't - - -

MSSHAKESPEARE: The scheme would become unsustainable for a couple of
reasons. That isour primary concern about the recommendations of the interim
report. We have asmall scheme. It has a small premium pool and allowing large
employers to move out of the scheme would have a disproportionate impact because
of the proportion of the ACT workforce. It isactually employed directly by the large
employers.

MR SIMMONS. We've got 20,700-odd businesses.

MSSHAKESPEARE: And 700 of those are categorised as large employers. We
generally don't have medium-sized employers; the rest of them are small and micro
businesses. But those 700 out of the 20,700 employ about 50 per cent of the
workforce, so it's a very large proportion of wage and salary bill and would impact
quite substantially on our workers compensation premium pool. Now, if those large
employers were to move out, we would either be left with a situation where we
would have substantially increased administration costs because, even though we've
got a privately underwritten scheme, the insurers still need to cover their
administration costs through the premiums that they charge, so premiumsto the
remaining employers would increase substantially, and that's substantial increases to
small and micro businesses.

We also think that there is a serious potential for a number of insurers who are
currently operating in the ACT private scheme to just leave the scheme, because they
wouldn't have the incentive to stay. A lot of them, we suspect, are here to service
their national customers and, with those national customers no longer operating in
the ACT, | think that there would be less incentive for them to actually operate here
at all.

PROF WOODS: Do you want to finish your presentation, and then we can pick
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that up?

MR SIMMONS: Thelast time the insurance council did some relativities for us
with some datathat they had, which was about 80 per cent of the scheme, for the
ANZIC divisions that we look at inthe ACT, 60 per cent of the four-digit codes
experienced 10 claims or less over afive-year period and, in total, some 86 per cent
of the codes have experienced no more than 10 claims a year on average, which is
really small numbers. Interms of the cross-subsidisation, for huge chunks of our
industries it's unsustainable to do anything but cross-subsidising. Certainly, within
the industry, there's about five of our industries where the total employment is less
than 1 per cent of the work force, so the numbers are very small in terms of trying to
get an underwriting risk profile that's actually solid and is not subjected to one-off
claimsthat can be take our averages all over the place. Thereis quite a deal of
potential volatility in those very small - we are plagued by that issue.

PROF WOODS: Doesthat conclude your submission?
MS SHAKESPEARE: Yes, thanks.

PROF WOODS: Let's pick up some of these issues. | guess | should declare at the
front end that I'm a member of the Canberra Business Council, so | have some
understanding of it from the private sector and had some understanding previously
when | was Under-Treasurer here, so | know a bit about the ACT system. The size
of scheme obviously features prominently in your concerns but, interestingly, you
mentioned that you had eight insurance companies, four of which accounted for 75
or 80 per cent of business. But that's a larger number of companies than operate in
Tasmania as private insurers and yet you're a smaller pool, so there's no clear
correlation between size of potential pool and number of companies operating.
You'rethe smallest of the private operators, private underwriters - and then there's
the Northern Territory, Tasmaniaand WA - and yet you have large numbers of
insurers. Any comment onthat? | notice you made one comment that perhaps some
of the companies were here because they have national clients and, therefore, they're
here. But doesthat account for the small ones, or for the large insurers?

MR SIMMONS: It accounts for the four small ones. Interms of scheme size, we
are nearly double the size of the Northern Territory and we're within striking distance
of Tasmania, where our premium pool now, exclusive of GST, sits at about 105, as
opposed to about 120 in Tasmania.

PROF WOODS: But even the Northern Territory survives as a private
underwriting pool, even though it's even further down the - - -

MR SIMMONS:. They're down to four insurers, of which one isthe state.

8/12/03 Work 1293 P. SHAKESPEARE and C. SSIMMONS



PROF WOODS: WEell, GIO isdlightly different. In effect, you have four
predominant insurers, so that brings that back alittle. Now, in terms of
self-insurance for national companies, you're saying that will largely take out,
potentially, up to 50 per cent of your employment pool that would be then available.

MS SHAKESPEARE: Potentially.

MR SIMMONS:. Because we're using a definition of large business of greater than
500.

PROF WOODS: Of course, 500, under such a framework as we're proposing in the
interim report, meansthat in the ACT, in fact, they may have only 50 or

100 employees, as long as nationally they meet the prudentials and, of course, we're
not actually promoting a minimum employee number - focusing more on prudentials,
occ health and safety, injury management capacity, et cetera, et cetera. They may, in
fact, have small numbers here but, because nationally they meet the prudentials,
those small numbers would go with them as part of national insurance. Now, the
consequences of that are several, | guess: one is whether that reduces the amount of
business to the extent that you don't have competition left in the ACT market. When
you look at the Northern Territory, somehow they still have competition, even with
much smaller numbers. Secondly, an insurance company will provide a range of
productsif it wants to keep itsclients. It's not looking at workers comp in itself asan
entity but as part of a product range to keep insuring that company in its totality.

There are specific workers comp overheads - to have claims managers and all
the rest of that - but, nonetheless, insurance companies are motivated by arange of
things, only one of which is the workers comp bit in itself viable. Then there's the
distribution of overheads, your overheads. The question there is whether, by taking
out those who self-insure nationally, what remaining overheads are left, what impact
that would have on premiums or SMEs, and ME is more the ACT profilethan Sis-
no, Sisrather than M, the smalls and micros, not the mediums. So, if you could just
elaborate alittle on what you think would happen to premiums and why for the small
and micros, if those who are eligible for national self-insurance went out, that would
be helpful.

MS SHAKESPEARE: Our businesses do consider that they have to pay high
workers compensation premiums already. Generally, they do make this comparison
with premiums in New South Wales, and we explain to them that this is because you
are paying for the true costs of injuries to your workers, as far as we can ensure that,
through legiglation, that is how insurers are setting their premiums.

PROF WOODS: They could take on part of New South Wales' deficit if they want.
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MSSHAKESPEARE: WEell, yes. Mo businesses are looking at paying a4 point
something per cent premium, and businesses across the board are paying a couple of
percentage points less. | think that there would, inevitably, be increases in premium
costsif large employers were to leave. | suppose Craig can give you more
information about the proportion of the pool that are paying, the large employers.
There is some cross-subsidisation going on and, while we try to minimise that, it's
clear that large employers are cross-subsidising smaller employersin the ACT.

PROF WOODS: Why isthat in aprivately underwritten system? If you're an
insurer who wants to get a particular business's business, how can you then go along
and say to them, "Well, I'm actually charging you more than your experience
warrants, because | want to use some of that excess that I'm taking from you to pad
up apremium that 1'm charging someone else"?

MR SIMMONS:. There are some assumptions about the way the market actually
functions, about what is knowable in terms of - it's a small market. If | know, for
example, that abusiness is particularly risky, if I'm aninsurer and | know that a
particular business has a particular risk, | can pretty well know how much | can come
inunder, still maintain my profit and get that business. If you, as an employer, rock
up to an insurer and the insurer must quote, the insurer can over-quote you. If the
insurer doesn't want your business, the insurers are quite capable of being
self-selective about the business by the way they quote. So, they can price
themselves deliberately out of the market.

If you're a particular type of business in town that does not have a great deal of
mass in terms of the employees in it and there's only one insurer that's actually
prepared to takethat risk, then everybody else is going to price themselves out of the
market for you, so you can get an upward pressure.

PROF WOODS: But there's surely not collusion.

MR SIMMONS:. No, there's clearly not collusion, but there's an acceptance about
what part of the market | want to be in.

MSSHAKESPEARE: We do aso have some statutory powers for the minister to
seek information from insurers who provide quotes that don't seem consistent with
the premium-setting principles under the legislation, too.

PROF WOODS: Do you exercise that?

MR SIMMONS:. The powers have been in existence now for 18 months and, on
the anniversary of the scheme, the minister exercised the power for the first time.
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PROF WOODS: Who isthe minister?
MSSHAKESPEARE: The Minister for Industrial Relations, Katy Gallagher.

PROF WOODS: The power was used to inquire but not to interfere with the
premium.

MS SHAKESPEARE: That'sright.
MR SIMMONS: That's correct.

PROF WOODS: Prior to that, wasthere ever a power for government to intervene
in the premium-setting process?

MR SIMMONS:. Thereisageneral power that the minister can set a maximum
rate in a determined category. That power has been exercised only once and was
exercised at the will of the assembly, not at the will of the minister. Inthe previous
government, there were some issues around the premium that was being requested of
group training companies for apprentices in the construction industry, and the
majority of the assembly passed a motion that the minister of the day was to declare
amaximum rate for that industry for a period of two years, which the minister duly
did. That'sthe only time in its 50-odd year history that that particular power has ever
been exercised, that we're aware of.

DR JOHNS: Thanks.

PROF WOODS: Isit anoption for the ACT to look at other jurisdictions and say,
"WEell, let's go in partnership with jurisdiction X" - and given the liability of sitting in
New South Wales, probably not - X equals NSW, but X could equal SA or Tasmania
or something else, or Queensland, because they're not privately underwritten - but to
say, "Let's collectively agree on a set of workers comp principles, processes and have
insurers being able to operate competitively across two, three, potentially four
jurisdictions.”

MS SHAKESPEARE: | think the ACT government definitely supports greater
consistency and national arrangements for workers compensation and that would
include national insurance. However, we would say that that needs to be done
through bodies such as the heads of workers compensation authorities, and there is
quite a bit of work going on.

PROF WOODS: Isthat onthe basisit will never happen?
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MSSHAKESPEARE: No. Thereare substantial differences even between us and
the other privately underwritten jurisdictions.

PROF WOODS: Yes, there are indeed.

MSSHAKESPEARE: Suchasin Western Australia- we don't have the ability to
declare premiums the way that they do in Western Australia, so there are quite
substantial differences.

PROF WOODS: And you've got unfettered common law whereas - | think you are
about the only one who does these days.

MR SIMMONS:. But on average we have lower common law settlements than
other jurisdictions.

PROF WOODS: Yes.

MR SIMMONS:. Because thereis no hurdle to jump, there is no price premium on
jumping the hurdle.

PROF WOODS: Yes, that's quite an interesting phenomenon.

MSSHAKESPEARE: But there are certainly aspects of, | suppose, administration
of our scheme that we are keen to take on a greater role in sharing with other
privately underwritten jurisdictions in particular. 1 mean, we do want to talk to other
privately underwritten jurisdictions about collecting data and providing datato
insurers because it's a fairly high cost to a small jurisdiction such as ourselves, but
yes, | think that does need to happen through more collaborative approaches through
organisations such as HOWCA.

PROF WOODS: Yes, weve seen good intention and in fact we've spoken to
current chairs of such bodies who have all expressed that there is strong intent
around the table; it's just actually achieving anything is what defeats them. We have
the good example of the cross-border arrangements which took 10 years to debate
but they only finally happened because Queensland stood up and said, "We're doing
it anyway," in which case New South Wales had to stand up and say, "Well, we'd
better do it aswell," in which case Victoria stood up and said, "Metoo," and it's now
going around the others.

MR SIMMONS:. Except that the three states got together and decided they were
going to do it and presented a fait accompli at one of the HOWCA meetings to the
rest of us. The interesting thing being, of course, that the actual resolution of the
cross-border is beyond what Queensland, New South Wales or Victoria had initially
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proposed. In fact, because those three jurisdictions - because of the way they
approach that - couldn't get the choice of laws model up, it was - nobody sitting
around the table denies that it required that trigger point in terms of those three
jurisdictions, and Victoria went to an election so it had to step out when it got to
crunch time, but that triggering event actually created a much better piece of
legislation and it cracked the issue after many years of the Commonwealth's
involvement and the Commonwealth going - | remember going to the first meetings
supported by (indistinct) about the WRMC trying to get this resolved.

PROF WOODS: Yes, great stuff.
MR SIMMONS: Inthe end the jurisdictions managed to not only work it out but

work out amodel which sorted the really tricky one, which had been the issue of
choice of laws.

PROF WOODS: But only because somebody stood up and said, "It's going to
happen.”

MR SIMMONS:. Yes, but there's something else.

PROF WOODS: What we're searching for in these frameworksis- - -

DR JOHNS: It'sthetrigger.

PROF WOODS: Yes, these dynamics. Do we need some ministerial drive? Do
we need some jurisdictions to stand up and say, "We're going anyway, and come
along for theride"?

MR SIMMONS:. There are what we would identify as five key issues in national
uniformity for workers comp, and outside of those five there's a high degree of
uniformity on a range of other things that actually happen already in workers comp,
like the underlying philosophies are all the same.

PROF WOODS: Yes.

MR SIMMONS: We apply different methods to get there.

PROF WOODS: With different results.

MR SIMMONS:. Yes, and overall for pretty much about the same sort of premium.
So it's interesting to see whether they work or not, but with those what the trigger

point was - a the last couple of heads meetings we have sat down and we have
discussed this issue, that there is the Productivity Commission and that you provide
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one of the triggers to a sharpening of the focus around some discussions. What we
spent the last year doing was doing cross-border and we know that having done
cross-border there are these other issues and it's the priority - we decided halfway
through this year that national uniformity on the definition of aworker was the next
thing that we clearly needed.

If we get worker, we get employer, and that's two out of five, and then we've
got uniform definition of wages to worry about; uniform definition of injury and then
uniform definition for some of the administrative arrangements to support
cross-border, which are things like certificates of currency, so you know - it will be
easy to know somebody who is supposed to have a policy actually hasone. The
heads know that. Those issues are already on the table. We meet again in February
to get to the nuts and bolts of who is aworker.

The cross-border put enough of the right people in the room at the right time to
get adeal. Having been in those rooms for a number of years now, it's this particular
group that managed to crack that one and they've got a willingness to work now, but
there could be some more support for that. There could be more direct ministerial
support to say that that's it, that's the methodology to go down, but | think you've
actually got alot of these things happening.

PROF WOODS: | don't want to paint a picture of gloom and despair and
never-ending nothingness, but there are some elements of it - - -

MR SIMMONS:. Although I've been to some meetings like that.
PROF WOODS:. Yes.

DR JOHNS: | supposethe issuethat interests me about uniformity is it doesn't
have much meaning. Rules are only sufficiently uniform if a company who deals
across a number of bordersthinks it's cheaper to stick with the differences that are
uniform than go into a single system. In other words, "Thanks for the uniformity but
I'm still dealing with five different state systems in my company where | have
workersin five different states, but | still have to learn the systems to understand the
minute differences that characterise” - do you know what | mean?

MR SIMMONS:. Yes, | hear you.
DR JOHNS: And get into a debate where they just say, "No, no, just give methe
one set of rules.” So we've got to respond to that; I'm not saying we're responding to

a congtituency, we are simply responding to an argument that says, "No, let's work
on asingle set of rules, not auniform set of rules.”
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MS SHAKESPEARE: 1 think uniformity is probably ultimately an incorrect term
to use here as well, because we've all got Westminster systems of governments. The
executive does not control what is passed by legislation. In our jurisdiction we've
got a minority government and we can't - - -

PROF WOODS: And have had for many years.

MSSHAKESPEARE: - - - by agreeing, even through a ministerial council,
guarantee what's going to come out the other end of the legislative assembly
throughout the debate. So unless there was referral of powers from state and territory
jurisdictions on these mattersto the federal government, you are not going to have
uniform legislation or one set of rules. | mean, that may be achievable.

PROF WOODS: But we can have an alternative set of rules that applies nationally.

MSSHAKESPEARE: I think that you need to look at how fair that is, though, if
it's only accessible to one set of employers.

PROF WOODS: Ultimately, though, we propose a step-down, so that you start -
you can immediately tomorrow allow in the door those who meet the prudential and
other regs who are or were competitors with Commonwealth current and former
entities, et cetera. The next step, step two, says anyone who is able to meet the
prudentials, et cetera, can self-insure, but step three says, "Here is a national
privately underwritten scheme that micros, anyone, can choose if they so wish,”
rather than their own local. So | mean, that step threg, if it ultimately came about,
would provide that non-discriminatory nature. The only question isiif the states and
territories have all got their actstogether by then, maybe the feds don't need to go to
step three.

DR JOHNS: Maybe no-one buysinto it.

MR SIMMONS:. Or the worg thing isthat you would get step one and step two
and the drivers - the big employers with the access - turn around and say, "We're
satisfied. Why do we need" - the drive to go to three never happens. That's the fear.
So you end up with effectively two tiers of what we can do in small and mediums,
because we will get the price down and the way we'll get the price down iswe will
cut back benefits, because in that system what we'll have to do isif the price pressure
keeps coming up, we will have to cut back on benefits and we will end up with

two - - -

PROF WOODS: Or be more efficient in the process.

MR SIMMONS:. We can be - there are limitsto that capacity. You get to acritical
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mass issue where there is just - some of those big employers provide not just - what
their premium does is it also provides the capacity to administer those operations
working here.

PROF WOODS: But premiums shouldn't be single-mindedly driven down.
Premiums should be whatever isthe level required for an efficient scheme for what
society determines is an appropriate level of benefits. Whatever then that premium
IS, iswhat that premium is.

MR SIMMONS:. Yes, except price for business is going to be one of the
determinants that push the control for arange of other things.

PROF WOODS: It hasto be affordable.

MR SIMMONS:. Otherwise businesses aren't in business, if these things have a
capacity to push them over the edge.

PROF WOODS: That'swhy it'sabalance.

MR SIMMONS:. Coming back to that issue about what happens nationally for
those national companies, with some scepticism | come to that debate. The opposite
argument to what you run is run for us in terms of the industrial relations scheme.
Since 1991 it's been not that we need - we had a national uniform scheme in the
industrial relations scheme. We've now got enterprise bargaining, not just broken
down by jurisdiction, broken down by sites - you know, companies within sites with
different enterprise agreements are far more complex things in terms of working out
pay, terms and conditions for the HR units they have got to work it out. They've got
incredibly complex things to work out. You can have a multiplicity of enterprise
agreement on one work site but that's quite manageable.

MSSHAKESPEARE: That seems positive.

MR SIMMONS:. And apositive thing, but because there's a couple of differences,
they're opposites.

DR JOHNS: To meit'sall about, what do you want. | think in industrial relations,
if I can remember it all, it was all about getting a conversation about productivity and
the conversation used to take place between representatives down in Melbourne, and
the rest of the workforce were left out. So our betters thought it would be better to
have a conversation amongst 10 million workers and their bosses about productivity.
So, in other words, divergence and thousands of conversations and tens of thousands
of different outcomes were of benefit. Anyway, that'swhat | recall.
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MR SIMMONS:. But they've given those companies the capacity to deal with these
differences at that level.

DR JOHNS: | agree, but in this case the argument that impresses us is one that says
if acompany only operates in one state, they won't be opting into the
Commonwealth, | wouldn't think, unless it was beneficial, of course, but for those
companies who operate across states and have to face a number of different rules, if
there is sufficient savings for them in just dealing with a single set of rules, they can
opt inand it's not compulsory. So | don't think we are designing something that's
much more than providing the possibility of a company choosing to operate under
one set of rules. Our main concern, and my main interest today, | guess, isto seethe
impact it might have on the smaller pools. Beyond that | don't think there is much of
adebate in my mind.

MR SIMMONS:. Except that the companies could themselves choose to operate on
one set of rules. They don't have to take the lowest common denominator approach
to the schemes.

PROF WOODS: Inocc health and safety - - -
MR SIMMONS:. But the same in workers comp.

PROF WOODS: No, but occ health and safety - many companies come to us and
say, "Look, welook at all the various state systems and we try and pick across the
top so that we can just roll out the one culture, the one set of rules across our
company.” Now, they say we till have to be wary of individual quirks but we
minimise that to the extent we can, and that's fine in one sense, but workers comp is
very different.

DR JOHNS: Sothe savings are in the similarity rather than dropping down the
standards, for instance.

PROF WOODS: Yes. But workers comp isvery different because they have
different reporting requirements. They have to be audited in each of the different
states, they have to go through their injury management procedures. They haveto be
more consciously aware of the detail in each of the states in workers comp, as they
report it to us. If you can show evidence that that's not true, then that would be a
very valuable contribution to this inquiry.

MR SIMMONS:. One of the largest workers comp insurers in the country did just
that a couple of years ago when it relaunched itself. That's the presentation they gave
tous. They looked around the country and said, "We're trying to manage all these
different schemes. We just cherry-pick the lot," because if you turn around and say

8/12/03 Work 1302 P. SHAKESPEARE and C. SSIMMONS



the reporting requirement in the ACT is 48 hours, and say it's five days or seven days
in New South Wales, if a New South Wales employer says, "I'm going to report in
48 hours all the New South Wales injuries,” they are still complying with New South
Wales and they are complying with us. It'sno great deal. It'sonly agreat problem
for them if they say, "We want to apply the seven-day reporting requirement in the
ACT instead of thetwo-day.” They can choose.

PROF WOODS: Are you happy in your written submission to demonstrate to us
how you could operate a workers comp scheme nationally that is consistent without
the cogts involved in needing to ensure compliance with each of the individual
jurisdictions?

MSSHAKESPEARE: Subject to available resources. We have avery small
jurisdiction.

PROF WOODS: | know.

MR SIMMONS:. Patricia over there and Penny and myself look at the entire policy
unit of workers comp.

DR JOHNS: But the challenge is more in principle than in practice.

MSSHAKESPEARE: We could outline some areas where we think that could
occur, yes.

PROF WOODS: It'sjust that a number of companies have come to us and said,
"Look, occ health and safety? We can largely do this. Workers comp? We're
beaten. It'stoo hard, too different, involves cost.” You know, if somebody is happy
to stand up and say, "Well, maybe they're not being totally forthright with the
commission,” wed be very happy.

MR SIMMONS: If you look at injury management, benefits aside, the insurers are
going to pay that. They're going to reimburse the employers for whatever happens,
whatever the scheme. Whatever the scheme requires their reimbursement to be, the
employer will be reimbursed to that extent by the scheme. It'sreally about how were
going to manage the injuries. The differences aren't really insurmountable in terms
of injury management. We, for example, pretty much run, "1f you comply with New
South Wales, you comply with us." Our act actually has the name of the sections of
the New South Wales act that were lifted completely. They were just cut and pasted
out of New South Wales so that it was uniform, so that there wasn't that issue.

PROF WOODS: But even how to define - we've had payroll people come along to
us and say, "L ook, defining what's in and out for premiums, if you could just get that
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consistent across the states, that would be fantastic." They say, "Look, we've got all
these different permutations that keep creeping in in different schemes and it just
adds cost.”

MR SIMMONS:. Theissue of what's in and what's out of premium is a huge issue
for everybody because there's lots of people involved in the accounting profession
whose job it isto figure out what goes in and what goes out and try and make really
interesting advice on what getsin and what gets out. We know that; but we've had a
discussion with New South Wales, they've got a new model of their wages and
earnings guide, and we're having avery close look at it, as well as other jurisdictions.
| think that issue, for example, is not far off aresolution either.

PROF WOODS: That would be excellent. We'll wait and see.
DR JOHNS: | don't believeit.

PROF WOODS: We come at it with a healthy scepticism.

DR JOHNS: Weéll, | think it's a movable feast.

MR SIMMONS: It always moves because there are new decisions that the Tax
Office might give aruling - but that's the dynamic element of workers comp. You
are constantly monitoring the scheme to see what's going on. If somebody comes up
with anew way of saying, "That's not wages or earnings, that's something else," as
they find some directors of companies being paid 100 per cent superannuation
contribution - they don't actually get any wages, so all of a sudden there'sawhole
class of people whose premiums disappear out of the scheme. Then you're going to
have to adjust pretty quickly to get those things - or if there's a new way to pay
people if their redundancy payments disappear out of the scheme or reappear and
want to be tracked later.

PROF WOODS: We understand the creativity of parts of the profession.

MR SIMMONS: Butinterms of our definitions, our definitions are not
demonstrably different bar pre-injury earnings.

PROF WOODS: The payroll specialiststell usit's a nightmare. Maybe they're
exaggerating.

MR SIMMONS: It's not going to be a nightmare for the vast bulk of people. They

get paid their wages. Every fortnight or every week it comes out and looks pretty
much the same.
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PROF WOODS: Yes, but the differences are proportionally more costly than the
commonalities. The commonalities are easily dealt with.

DR JOHNS: That's where the bulk of people get paid.

PROF WOODS: Yes, but they don't add to the cog; it's where they're different.
Anyway, | look forward to your submission putting this evidence. We are opento all
advice and expertise to help guide usin this matter. Isthere anything else from your
side?

MR SIMMONS:. No, that's very useful.

PROF WOODS: Isthere anything that we haven't covered that you'd like to
pursue?

MSSHAKESPEARE: Wewould like to raise one issue about superannuation.
This is probably not an area of specific concernto the ACT but it is something we
think that possibly should be covered by the Productivity Commission - that is, the
loss of superannuation earnings while people are injured. It seemsto be an area of
considerable cost shifting at the moment that is probably going to increase
substantially in the future and probably needs to be addressed on a national basis.

PROF WOODS: If you could put some notesto that effect in your submissions?

MR SIMMONS: It's essentially the definition in the Superannuation Guarantee Act
which is the problem.

MSSHAKESPEARE: We haven't really commented to any extent on occupational
health and safety issues today, but we don't think there are as substantial issues
dealing with OH and S. Again, we would have some concerns about enacting
uniform occupational health and safety legislation, simply for the practical reasons
that we don't control what legislation is passed. Consistency in OHS legislation is
probably the goal.

PROF WOODS: Commitment to template legislation does create some level of
control over what gets passed.

MSSHAKESPEARE: Yes, andthe ACT government is attempting now to review
its OHS lawsto bring them as far as possible into line with laws in New South
Wales.

PROF WOODS: | think I agree with you that occ health and safety doesn't have as
far to travel and is not, therefore, as big an issue in terms of reform. 1've enjoyed the
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debate as well.
DR JOHNS: Yes, indeed.

PROF WOODS: Thank you very much. We'll just have avery brief adjournment.

DR JOHNS: Let'scommence. Commissioner Woods is unable to be with us at the
moment, but Herb Plunkett will assist. 1'm Gary Johns. Now, Geraldine, you've
been before the commission on a previous occasion, So just mention your name
again, and you have someone with you - you might introduce yourself as well - and
then you can commence.

MS SPENCER: My general comment on - - -
MSHENDERSON: Introduce yourself.

MS SPENCER: Geraldine Spencer, and I'm here on my own behalf, but I'm a
member of Canberra ASH and have been for quite a long time.

MSHENDERSON: Terri Henderson. I'm assisting Geraldine Spencer. I'ma
long-time member of Canberra Action on Smoking and Health and I'm here to help
her, and also because Canberra ASH supports her contentions about the rights of
workers to have a smoke-free workplace.

DR JOHNS: Thank you, Terri.

MS SPENCER: A general comment about the whole inquiry is how few of the
contributors have taken any concern over occupational health and safety. | can
understand the concern of those involved in administering the workers compensation
and all the horrific details and inconsistencies, but there's been almost no
contribution from any of the unions. There's one or two supplementary ones, and in
two of the supplementary, yes, a concern that the findings, the results of workers
compensation, should be translated into improvement in safety and health - you
know, be proper coordination of all the findings. In the preliminary report, again
there seems to have been a lot of recommendation but very little action.

DR JOHNS: Geraldine, arethere matters specific to the ACT that you might like to
talk about?

MSSPENCER: Yes. Well, my primary concern has been that all places of work
should be entirely smoke free. The main concern is over environmental tobacco
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smoke, which is exceedingly harmful but also there are fire risks from smoking, and
injury risks, smokers handling things, but it's the ETS, and the worst affected places
are the clubs, pubs, where those employed in these places get very heavy dosages.
For somebody on an eight-hour shift in a bar, it's equivalent to double the amount
that the heaviest smoker would smoke in one day.

There was arecent award in New South Wales, Maureen Sharp, who worked
for aworkers club and for the RSL. Well, she developed cancer of thethroat. That
isinremission but she's no longer able to work. She has been provided with
compensation but nothing has been done whatsoever by any of the organisations or
government to prevent such a happening occurring again. They go along claiming
that that's the only way they can make money, by allowing their patrons to smoke. In
fact, that's not true. In Canberra, some of the smoking places are doing very badly
indeed. The workers club, which became the Canberra Club in Civic, recently
closed. It wasn't doing any business. Customers who have a choice stay away.

MSHENDERSON: On that issue, Canberra ASH are actualy going to comeinin
acouple of years time - three years' time, | think, in 2006. We're in favour of that.
We think the delay is far too long and in the meantime that the workers don't have
coverage.

DR JOHNS: Jus explain. Thisis ACT legislation to ban - - -

MSHENDERSON: Bansmoking in clubsand pubs. The original proposal was
about six or seven years down the track. There's been new legislation introduced,
which | think is 31 December 2006, which we view as far too long but a lot better

than the six or seven years. We do have concerns about that lead time and the
coverage of workers.

MSSPENCER: Yes

DR JOHNS: Which catches up to other states. Other states have - Queensland
does.

MSHENDERSON: Not inclubs and pubs.

MS SPENCER: What is appalling about the local situation - - -

DR JOHNS: Sorry, restaurants, | suppose; most enclosed areas, | think.

MS SPENCER: - - - isthat exemptions, not just looking the other way, but

exemptions have been issued, despite the well-known hazards, and they have
continued to be issued. It has recently been impossible to get an update. 1've
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requested several times of the exemptions, but they were being reissued long after
Maureen Sharp and all the other ever-increasing evidence - - -

DR JOHNS: Now, these are exemptions for businesses?
MSSPENCER: Mm.
DR JOHNS: What was the nature of the exemptions?

MS SPENCER: WEell, the ACT was early on in an act to prohibit smoking in
enclosed public places, but it wrote into its act specific exemptions. Licensed
premises were allowed an exemption. They have to have special equipment,
airconditioning, but this was known to be ineffective. It merely moved the air
around faster and the exemption was limited to 50 per cent, but somebody smoking
over there - heisn't, thank goodness - I'd experience it here. My brief, going around
and looking at these places - just imaginary lines between the smoking and the
nonsmoking, and a grave lack of any signage or any enforcement. Yes, | find this
appalling. And the people suffer. Another group of sufferers are nightclub
entertainers. It's a case of accept that job or go without. Many of these people may
find it very difficult to move to another occupation.

The one in Wollongong, Maureen Sharp, had a young family to look after. |
don't know any of her other circumstances but it might have been very difficult for
her to find ajob with equal remuneration. Croupiers are another - and they don't like
it, and also might find it difficult to get ajob of equal status. They're specially
trained for that type of work. And even though there might be signs up, atable might
be labelled nonsmoking, but a customer stands there - his cigarette - - -

MSHENDERSON: The Canberra casino has improved on that and has kept the
smoking away from the immediate vicinity of the tables now, which is some
improvement, but thereis still smoking in the room.

MS SPENCER: Yes, but the level of supervision in any case ill is (indistinct)

yes, it's not within a certain distance of abar. Well, most people aren't very good at
off the cuff recognising what's a metre from the bar. In any case, it's ignored.
They're till reissuing. They're not phasing out even - they're still reissuing them. As
| said, the argument of money - well, it's a pretty awful one, anyway - but it isn't true.
Restaurants found that. They did far far better when made smoke free. Many had
already done so when the law came in: happier staff, less dirt and more custom.

DR JOHNS: Inthisproposed new legislation, will there be exemptions as well to
argue?
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MSHENDERSON: No, the exemptions will be phased out. However, there are
still some concerns; for example, the definition of an enclosed place. Upin
GinninderraVillage there's arestaurant which doesn't have an exemption but it's set
up an area outside which has a doorway inside but it's like a tent outside. Because
they can roll the windows up when it's fine weather, it's not considered an enclosed
place, yet when it'sraining, every bit of it is covered and closed and people can
smoke there. So getting rid of the exemptions doesn't completely solve the problem.
Although we do have some good things in the definition that are stronger than other
jurisdictions, it's still not enough, and loopholes are always being found, and | think
from ASH's point of view, overall, the emphasis has to be on the right of the
employee to have a smoke-free workplace, and that would get around alot of the
definitional problems of buildings.

MS SPENCER: There's another iniquity inthe local law, special exemption. You
don't have to apply for it. It'sjust written into the act - for smoking on stage. Well,
I'm one of these nasty people who investigates. Smoking has been included on stage
where it is not in the original production, so there's no excuse there, and it has also
been vastly exaggerated. | don't know whether you know The Winslow Boy.

DR JOHNS: Weéll, yes.

MS SPENCER: | checked up onthat. There were five cigarettes smoked in the
initial act, and that was as it would have been in the days when the events happened,
which was shortly before the First World War, and that could be typical of the time -
the person was offered a cigarette. In the performance locally, | was reliably
informed everyone, but everyone, smoked, and continuously. Even the boys
smoked. Well, that wastotally out of keeping with the thing as written and totally
out of keeping with thetime. Yes, in alocal production afew years ago, the consul
in Butterfly was required to smoke. He was very much a nonsmoker but the
producer insisted. Well, in the original, it doesn't smoke. Puccini may have killed
himself smoking but he didn't expect his singers to smoke.

DR JOHNS: Yes. Now, arethere any other matters really that you want to address
to usthat you've found in our interim report?

MS SPENCER: Thisof courseis specifically - smoking anywhere is a hazard. It's
afire hazard and | don't think anybody who's working should be allowed - an
electrician climbing up a pole with tools in one hand and a cigarette in the other is
not acting safely.

MSHENDERSON: On the grounds of OH and S, any other employer who put a

worker into a dangerous situation would surely be responsible for the problems and
have a lot of OH and S issues, but directors of movies, directors on the stage who
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reguire their actorsto smoke, seem to be exempt from any of that and you never hear
of any prosecution for that sort of dangerous situation.

MS SPENCER: WEell, the law is different everywhere. | don't think any other state
has even remotely considered providing exemptions. They haven't yet covered the
situation, but they don't go out of their way to say, "Yes, you cando it.” Clearly, in
all aspects there should be consistency between the states, and the best possible
practice observed. Victoriawas losing its trade to New South Wales because New
South Wales, just across the border, allowed smoking; at least Victoria had
prohibited it and was probably doing much better. 80 per cent of the population does
not smoke, and most of that 80 per cent avoid it, wherever possible, and increasingly
so - the fewer who smoke, the easier it isto avoid and the less acceptable it isto
smoke. Those who still smoke now are generally accepted.

DR JOHNS: Thank you very much for addressing us - and be sure to read our final
report early next year.

MS SPENCER: Thank you for having me. | look forward to the success of the
recommendations.

DR JOHNS: Thank you. | think we will suspend the hearing now.
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PROF WOODS: We welcome the next participants, the Australian Rehabilitation
Providers Association. Could you please for the record state your names, the
organisation you are representing and any position you hold in that organisation.

MR GORDON: Robert Gordon, vice-president, Australian Rehab Providers
Association.

MR HALLWOOD: George Hallwood, president, Australian Rehab Providers
Association.

MSCROWLEY: RosCrowley, treasurer, Australian Rehab Providers Association.

PROF WOODS: We have had the benefit of | think three contributions which have
all been very helpful; had a weighty front end and concluding with a submission,
13 November. Do you have an opening statement you wish to make?

MR GORDON: Wedo. The Australian Rehab Providers Association is the peak
body representing occupational rehabilitation providers throughout Australia. Asa
professional industry group, ARPA has significant experience in all aspects of injury
management and injury prevention throughout each state and territory jurisdiction.
ARPA council members and their respective state bodies hold membership on
numerous advisory councils, commissions and boards, and have significant
experience in the day-to-day operations of the workers compensation schemes
throughout Australia.

As aresource to the Productivity Commission, the ARPA council iswell
placed to draw on these resources and play a fundamental role in the design and
implementation of a national scheme which embodies best-practice principles to
injury management and injury prevention. The ARPA council fully supportsthe
Productivity Commission's initiatives in regard to the potential for a national workers
compensation scheme and, in particular, to moves to reinforce injury management as
akey facet of scheme design.

Whilst ARPA supports the interim recommendations from the Productivity
Commission of (1) early intervention, including the early notification of claims and
the provisional assessment of assignment of liability; (2) workplace based
rehabilitation where possible at the pre-injury workplace; and (3) return-to-work
programs developed and implemented by a committed partnership of the employer,
employee, treating doctor and rehabilitation provider where required, we strongly
recommend to the Productivity Commission that the third recommendation is
fundamentally flawed and has demonstrated in various jurisdictions that it is both
ineffective and costly.
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Typically schemes, while adopting the fundamental need for rehabilitation to
improve social and economic outcomes, adjunct and subordinate it to a claim
function. The decision of "where required" is usually made by an unqualified claims
officer. The decision on the need for rehabilitation isthe most critical in the
return-to-work process. It isessential that decisions on the requirement for
rehabilitation are made by rehabilitation professionals to ensure a committed
partnership isinitiated with all stakeholdersto achieve a safe and durable return to
work.

Without rehabilitation, no commitment occurs. The underlying function is one
of coordination and facilitation. If thisisnot done, nothing happens. It is better to
have skilled rehabilitation providers doing this because their real skill isin offering
the solutions derived from lots of casesto removing barriersto return to work. As
conditions change they can make decisions to apply the correct processes to achieve
aresult, whether final or a milestone along the path. In effect, we are project
managers. It is hard to imagine a system where project managers are called in at a
random point and then handed over to a group at another random point to finish it
off.

An example of an inappropriate referral mechanism and a lack of focus in the
occupational rehabilitation role is in the comparison of the ACT and Western
Australian systems. Inthe ACT, early intervention mechanisms ensure referrals are
made to occupational rehab providers within seven days. 85 per cent of injured
workers are referred for rehabilitation assessment and determination of program
requirements to assist in a successful returnto work. The statistics for return to work
inthe ACT are the highest in the country.

In Western Australia an injury management model was introduced in place of
an existing system in May 1999, which required consultation by the doctor, employer
and injured worker on the merits of areferral for injury management prior to a
referral being initiated. This clumsy referral mechanism has resulted in the delay to
referral blowing out to now average 285 days, with a median of 123 days post-injury.
Occupational rehab providers in Western Australia have highlighted the system flaws
since prior to its introduction in 1999 and also sought research from Prof Nick Buys
on the proposed referral mechanism. Dr Buys strongly criticised the proposed injury
management model that wasto be introduced into Western Australia, and his
predictions and concerns have all been legitimised. A copy of Dr Buys' paper can be
provided to the Productivity Commission, if required.

PROF WOODS: We have seen some of his research.

MR GORDON: Inthe meantime, the WA system continues to struggle with
increasing delay in referral and increasing long-term claims costs. The WA example
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demonstrates the danger of a system that was designed and implemented without any
consultation with occupational rehab providers. ARPA recommends a change to the
third recommended principle from page 158 of the report asfollows:. that the
return-to-work programs be developed and implemented under the guidance and
management control of skilled occupational rehabilitation providers with the capacity
to make decisions at any time as to the most appropriate course of action to facilitate
a successful return to work.

The occupational rehab providers are fundamental in removing barriers to
return to work, whether it is in the resolution of workplace conflict, or in arranging
help in workplace duties. The occupational rehab providers should be accountable
for outcomes and be used in the majority of cases where injured workers are unfit for
work for greater than seven days. In all situations, the coordinated and facilitated
function that the occupational rehab provider provides should be included in any
return-to-work approach, regardless of which stakeholder - that is, employer,
employee or treating doctor - performsiit.

ARPA also believesthat state arrangements should not continue to remain in
place at the expense of the success of a national scheme. ARPA believesthat a
preferred national model with best-practice rehabilitation injury management and
injury prevention principles should be in place within each jurisdiction to allow
injured workers to have the best opportunity to return to work, regardliess of which
state they reside in. ARPA believes that there should be a single licensing system for
occupational rehabilitation providers which operates on a national basis with
outcome-focused key performance indicators. ARPA members encourage
measurement of their performance, providing appropriate early intervention systems
and systems which support injury management arein place.

Asindicated in the Productivity Commission interim report, page 142, Dr Nick
Buys identified early intervention as a key component of the workers compensation
scheme. Itiscritical that a scheme and its benefits be designed to fully support early
intervention and not have the early intervention concept tacked onto the scheme to
simply satisfy the requirement. The method of guaranteeing an early intervention
safety net for injured workers has often failed because the focus has been on tacking
it onto a claims function.

A recent example in South Australia is a proposal to have claims agents
classify claimsthat are of some risk within five days of receipt of the claim and have
areturn-to-work plan drafted within eight days of receipt of the claim. Interestingly,
there were no measures of rehabilitation support or intervention, only the preparation
of paperwork. We are yet to see the results of thetrial. However, it is not difficult to
see that the benefits of early intervention will be moderately severe by the focus on
paperwork. Particularly, agents financial bonuses are linked to the paperwork time
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frames.

ARPA has attached to its briefing paper a clear outline on the role of
occupational rehab providers in the system and how their role interacts with the
associated stakeholders in case management. We encourage the commission to read
and understand the role document, as it is fundamental in the design of scheme
responsibilities. In closing, ARPA cannot stress strongly enough that changes are
needed. However, now is the time to ensure that it is not the devil that is left in the
detail. It iscritical that a successful workers compensation scheme is built with
injury management, injury prevention and workplace-based early intervention as
fundamental principles of the scheme design.

In ascheme that is structured around the provision of rehabilitation, ARPA
must have arole in the design, implementation and ongoing development of the
scheme. A function of rehabilitation must be built in - if not compulsory - in away
that guarantees a safety net. A single national rehabilitation licensing regime should
be included to coincide with the implementation of a national scheme. Authority and
responsibility for rehabilitation outcomes should be with the providers of the
rehabilitation services. ARPA is grateful for the opportunity to present before the
Productivity Commission and welcomes the opportunity for its national council to be
involved in ongoing initiatives for scheme design and implementation in the future.

PROF WOODS: Asl said earlier, thank you for the various submissions. | was
particularly grateful for your fairly early follow-up from last time, when you did a
summary of the different types of schemes, and your views on early intervention and
workplace-based rehabilitation and return to work, et cetera. That was quite helpful
tous. You have drawn attention to the ACT versus WA as two ends of a spectrum,
and what happened in WA with the 99 reforms. Arethere any features of some of
the other schemes that you particularly support? | know that you talk about where it
is state underwritten and administered, and there's only one of those that | can think
of.

However, there you talk about it being the slowest referral of rehab. State
underwritten, agent administered, you talk about reasonable levels of
workplace-based intervention. The interesting thing about WA and the ACT,
though, isthat they are both privately underwritten, and yet you're saying they have
gone two different ways. So it is not the macro scheme design that determines, in
your view, how successful they are at early intervention rehabilitation. It's within the
scheme design. Sitting here, looking at big frameworks, doesn't get down to the
level of detail that actually generates the results, asyou seeit. Isthat right?

MR GORDON: Commenting on the WA system, | think the approach needs to be
that rehabilitation is fundamental to the successful scheme design. One of the

8/12/03 Work 1314 R. GORDON and OTHERS



problems we have in WA isthat rehabilitation is seen as a cost rather than a benefit.
There are alot of moves within the WA scheme to try to cut costs rather than to
provide it as a benefit. A lot of the literature that's in the document looks at the cost
benefit of providing rehabilitation from anything from one to one, to one to 35,
whereas in the WA scheme they see it purely as a cost and do not see it as a benefit,
so they're trying to reduce it where possible.

PROF WOODS: But isn't some of it about designing appropriate incentives? If
you saw it as a cost you would want to cut it out; if you saw it as a benefit you would
want to generate an incentive structure so that it was used minimally, sparingly and
efficiently, but productively. Now, what are the sorts of incentives that you see
being effective in various scheme designs that involve rehabilitation providers early
but provide incentives for that service to be used as efficiently and as sparingly as
possible?

MR HALLWOOD: Certainly the early intervention is very easy to build into a
scheme and could just be a matter of days built in, as South Australia has just done.
The tricky part comes down to how you guarantee that rehab providers do not just
take advantage of having all claims referred to them.

PROF WOODS: And it isnot only rehab providers. It might be allied health
professionals. It might be a whole plethora of those who are in the system.

MR HALLWOOQOD: That'scorrect.

PROF WOODS: I'mnot picking on rehab providers in this sense, but | am just
using you as the case study.

MR HALLWOOD: Thetrick withit realy isto provide authority to rehabilitation
providers to deliver the outcomes and to hold them responsible for it, so the
measurement is in terms of outcomes. There is some potential, | suppose, for
outcome-based fees. However, that hasn't worked very successfully because it's very
easy to triagethemand say - - -

PROF WOODS: A hit of cream-skimming going on.

MR HALLWOOD: That'sright, yes. So probably the real success is about the
measurement of outcomes and the public measurement of outcomes, so that choices
can be made as to the people who can provide the best outcomes and the work to be
sent in a capitalist way, | suppose, to the people who deliver the service and the
outcomes.

PROF WOODS: I'mfundamentally attracted to outcome-based payments, but you
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have to feel confident that the intervention for which you are paying is contributing
significantly to the outcome. Many injured workers are highly motivated to go back
to work. Many employers are highly motivated to provide proper medical care, good
return-to-work services and care for their workers and are committed to that end.

One could argue that, even perhaps without the doctor, the outcome would be a
successful return to work. Why does another party in that process get paid on
recognition of something that is exogenous to their input? How do we know that it's
the rehab provider who has created that situation and produced that good outcome
and that it wasn't just the fact that we had highly committed principal parties?

MR HALLWOOD: | suppose you do it by comparing schemes, and this
comparison of Western Australia and the ACT is one of many examples that
demonstrates that in the ACT a couple of things have happened: one isthat rehab
providers have been very much involved in the process of making decisions about
the detail of the scheme, and so the scheme is designed around how rehabilitation can
get better outcomes. The other thing about the ACT, contrasted with Western
Australia, isjust the involvement of rehabilitation, and not the involvement of
rehabilitation to develop paperwork but the involvement of rehabilitation at the work
site - buy the office chair that's needed because somebody is sitting on something
that's not suitable for them with their back condition. It truly is rehabilitation
intervention early, as opposed to, in Western Australia, hundreds of days before
rehabilitation isinvolved. So, | suppose in some ways it istaken on faith, onthe
basis of outcomes that exist around the world to demonstrate that it's a model that
works.

PROF WOODS: We'e not disputing in the report any of the benefits of early
rehabilitation, however provided, and the focus on a successful return to work.
We're putting graphs, stats, and variousthings. That issue is not under debate, it is
how you provide correct incentives to other than the principal partiesto deliver
efficiently whatever services contribute to that end.

MSCROWLEY: It'stherehab provider that pulls everything together. They'rethe
ones that do the liaison between the GP, the work ste and the worker, and they pull it
all together in one package. They're ableto direct or control how little or how much
intervention isinvolved. They do the assessment, and they can determine whether or
not intervention is actually required at that sage. That's what gets the outcomes.

DR JOHNS: I'm not surethat answers your question. You have to prove somehow
that that intervention pays for itself.

MR HALLWOOD: Yes, absolutely.
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MSCROWLEY: Yes

DR JOHNS: Again, were not disputing it, but it would be nice to be reassured. |
was just reflecting on your rewrite of our third dot point. | guess, naturally, | think
here's a profession and they ought to write themselves into the picture, of course, and
that's what your rewrite sounded like.

MSCROWLEY: Wedont want to be written out of the picture.

DR JOHNS: No, | agree, but we have a similar debate with the lawyers. they want
to write themselves in.

MR HALLWOOD: Infact, morethan that, perhaps if we put that back.

DR JOHNS: The question comesright down to that it's not even the broader design
of the thing but how do you add value? Can you prove you add value and under
what circumstances do you best add value?

MR HALLWOOD: If you take a step back, all the schemes in Australia at the
moment are rehabilitation-based schemes. Unfortunately, | suppose most of the
schemes developed from a non-rehabilitation focus to arehabilitation focus almost
overnight in the mid-eighties. So, rehabilitation was tacked onto a claims-focused
scheme. What were saying isthat if rehab is fundamentally a successful scheme -
both socially and financially - then it needs to be built in fundamentally and that, by
building it in fundamentally, from experience around the world, where it is and
where it's involved in the process of the scheme design, asit isinthe ACT, the
results are the best aswell. There are some higher costs for rehabilitation but the
overall scheme results are the best, because rehabilitation is what drives the scheme
results.

PROF WOODS: What we're looking for, | guess, is a marriage between the
Western Australian desire to reduce costs and everyone's desire to get good
rehabilitation, and so it's a matter of what's the most cost-effective way of achieving
that outcome. | don't know where we can go further in this discussion.

MR HALLWOOD: Our firm has designed a national database, whichisin its
infancy at the moment. One of the things we want to look at iswhat is actually being
saved by rehabilitation being involved, not just what is being spent. But there has
been no national study done on that, and there has been no data that's been consistent
acrossthe states where comparisons can be made. Y ou've got some states that have
common law systems and you've got privately underwritten systems. Probably the
most national approach would be the Comcare system where, clearly, there's benefit
for rehabilitation being involved, but that in itself is quite a unique system because
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you're dealing with Commonwealth government entities, and return to work isa
different way.

PROF WOODS: A somewhat homogenous large employer.
MR HALLWOOD: Yes, exactly.
DR JOHNS: Areyou confident you can put together a database?

MR HALLWOOD: No, the database has been designed. We're currently putting
data into the database and developing the functional capacities of the database, but
one of the key measures or uses of the database is to demonstrate what is saved by
rehabilitation being involved, not just what's being spent.

MSCROWLEY: We candemonstrate the database as well, if you're interested in a
demonstration.

MR HALLWOOD: Werecognisethat one of the things that's always put to us by
administrations and the jurisdictionsis: what is the benefit?

PROF WOODS: Yes, areasonable question.

MR HALLWOOD: Yes, absolutely. That's the reason we've designed the
database - to actually do that.

DR JOHNS: So what can you present to us before 30 January?

MR GORDON: We could have Michael Hall from Transformation present our
database.

PROF WOODS: I'll get one of the staff to make contact, and they can pursue that.
Self-insurers, that seems to be a group which, on various evidence to us, is keen to
have its employers rehabilitated and returned to work in the most efficient manner,
that you don't have the problem of third party interventions, whether it's an insurer,
WorkCover, or something, and that there's a direct relationship. What's your
profession's experience with self-insurers? Because of their drivers, do they come to
you first up? Isit amixed experience?

MR HALLWOOD: Sdf-insurerslargely have in-house rehabilitation. The
majority in Australia seems to have in-house rehabilitation, and the advantage that
they have is that there is management support for early intervention and early return
to work, so they get better results, on average, than the schemes do. From our
profession's perspective, it doesn't look good because here are in-house people
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getting better results than the rehabilitation industry.
PROF WOODS: But aren't they employing the same concepts and disciplines?

MR HALLWOOD: They are employing exactly the same concepts, and it's
because of the early intervention - true intervention - and the lack of complex paper
trails that they are getting really good results.

PROF WOODS: Perhaps you need to do a bit of professional recruitment through
the self-insuring companies.

MR HALLWOOD: They're an example of addressing it, in many ways.

DR JOHNS: You haveto close agap in the statutory systems between the players,
who are separated by the game, whereas under self-insurance it's a closed loop.

MR HALLWOOD: Thedown side for the self-insured is that often injured
workers and their representatives feel that the workers don't get the opportunity to
choose somebody who is not just representing their employer. The majority of
self-insurers have a positive focus towards rehabilitation, and there are very few
complaints, but there are those few that are very claims focused and cost-control
focused, about whom you would no doubt have heard during this process. That's the
down side of having in-house rehab and it appearing as though it's part of the
employer.

MR GORDON: Where self-insurers tend to use rehab providers most isin
assisting with redeployment, where someone who is injured under a self-insurer's
employment can't return to their pre accident-type employment and require
assistance in redeployment outside the company. Rehab providers are often used in
that situation to assess redeployment potential and vocational capacities and then to
assist with that return to work with a new employer.

PROF WOODS: But, inasense, they're ademonstration of people who use some
of your disciplines. Now, because their not accredited members, they don't
necessarily have that - - -

MR GORDON: Some of them are.

PROF WOODS: Whichisgood. Asl say, genuinely, | would have thought you
would be in there busy recruiting and ensuring that the professional standards are

those to which you aspire.

MR GORDON: Infact, there have been a number of talks between ARPA., its
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state members and SISA, the self-insured group, to put together a code of practice
and some qualification standards for rehabilitation providers with the self-insured.

PROF WOODS: That's exactly the initiative | was thinking of. Inrelation to
common law, do you have a view as to whether common law or its presence assists,
delays, defers or confuses?

MR GORDON: Perhaps| can speak on behalf of WA, because we have common
law structuresthere.

PROF WOODS: Yes, indeed.

MR GORDON: It certainly doesn't assist in rehabilitation. WA has looked at
several changes to the common law scheme over a number of years. The problem
for rehabilitation is, if somebody is potentially going to get more money for being
less able to return to work, therein lies a problem, particularly if the rehab provider's
initiative is actually to return someone to their full function and capacity for work if
possible. If assessments are made in the WA as to someone's inability to work and
thereby get more money under common law because of their inability to work, it's at
opposite points from a rehabilitation point of view, so it makes it more difficult.

PROF WOODS: That putsyou at odds with the legal fraternity, who haven't
argued that before us, have they?

MR GORDON: Only with the plaintiffs' solicitors, not the defendants.

DR JOHNS: Yes, that'sright. The Queensland argument was that the common law
is brought to bear later on in the process. | think the worker has to go through some
sort of process first where may they rehabilitate and so on. There was a concern,
though, remaining that, nevertheless, there was still access to a payment at the end
and that it might affect a rehabilitator's role.

MR HALLWOOD: 1 think right acrossthe country, from a rehabilitation
perspective it is agreed that common law has far more disbenefit than benefit. Even
sometimes it could be said that somebody getstheir retribution and moves on, and
that might be away of shifting somebody that's really entrenched from a rehab
perspective, but that rarely happens. Our experience in general isthat people never
feel asthough they have received retribution, and often it has taken so long that
nothing really matters what happens - when they have their day in court anyway.

DR JOHNS: But arethere ways in which the common law is less harmful to return

to work, or does assist in some ways other than the outlier case, where it's better to
closeit off?

8/12/03 Work 1320 R. GORDON and OTHERS



MR GORDON: Thereare. It can be used as an incentive, if you like, for
employers to be more able to assist in the return-to-work process. If duties are not
made available to a person and they can't return to their pre-accident employment,
then the likelihood of them returning to work elsewhere and seeking common law
damages will increase, so the employer is in a situation where they say, "Well, I'm
actually going to save us some money by having this person back and assisting with
their rehabilitation.” So it's an incentive for an employer to say, "Well, | really need
to take the rehabilitation process seriously."

PROF WOODS: Do you have acomment on the Queensland system, though,
where they say that because common law doesn't come in until a period and then
there is an election, that in effect rehabilitation has time to work. | notice when you
were describing a system where the state underwrites and administers that you put in
here "the slowest a referral to rehab services'. Are the two somehow related or
unrelated?

MR GORDON: Thething is, if the process of early intervention isin place, then
the accessing of common law after a period of time hopefully would have allowed
rehabilitation to have had a chance. If we get cases at 285 average, then it's hard
work at that point to change someone's mindset. By that stage they would have
certainly investigated the common law avenues to see what was available through
that process. | think the philosophy isthat the day a person isinjured at work, they're
still very keen to return to work. The longer the period goes on that they're not at
work, the more they're likely not to return to work.

MR HALLWOOD: And generally the issues are not medical ones.

MR GORDON: The longer the process goes.

PROF WOODS: Yes.

MR GORDON: Soit sort of reinforces that early intervention approach.

PROF WOODS: Arethere any mattersthat we haven't covered that you would like
to pursue? We note your suggested rewrite and we will reflect on it.

MR GORDON: | suppose just stressing the point again that with any scheme
design, if we could be at the table to assist in that process, we would see that as
something that would be beneficial.

MR HALLWOOD: And anumber of schemes have adopted a standards
committee of sortsthat include - - -
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PROF WOODS: Yesandwe're aware of those initiatives. Anything else?
MR GORDON: We will send a soft copy of our document to you.

PROF WOODS: Thank you very much. | appreciate your time.
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PROF WOODS: If | could call our next participant, Ms Terri Henderson. Could
you please for the record state your name and any organisation you may be
representing?

MSHENDERSON: Terri Henderson. I'm an injured worker and just representing
myself.

PROF WOODS: Thank you, very much. We have the benefit of an early
submission from you, and a previous discussion. 'Y ou now have the benefit of seeing
our interim report. Do you have an opening statement you wish to make?

MSHENDERSON: Yes, | do. Comments throughout the interim report - for
example, the table on page 116 referred to changes in the composition of the
workforce and working arrangements. | was disappointed to see in the report that
there was no mention of the issue of employees injured during a period of part-time
employment. Thereis still an emphasis in the report on having periodic payments
linked to pre-injury earnings without widening the scope of what is meant by
pre-injury earnings. | think it's areally important issue, given the number of people
who do, for example, take part-time - particularly women in the workforce who are
coming back from maternity leave.

Asdescribed in my initial submission, | believe really strongly that at least
where the occupation, duties and employer are the same, the pre-injury earnings
should take account of the full working history and not just the hours being worked
at thetime of injury. The fact that you have a proportion of your income paid as
weekly benefits is fine, but that's not very good if you happen to be earning, say,
20,000 ayear instead of 50,000 just for one year. Y ou have no access to common
law for economic loss and basically you can be - it doesn't matter how many hours
you increase over and above what you were doing at the time of the injury, if you
happen to have a week off because of your injury you are forever and a day going to
be compensated at the hours you worked at the time of the injury. | think that's a
little bit unfair.

| note also from references in the report concerning additional insurance that,
as double-dipping is prohibited, it doesn't seem that taking out additional insurance
would be an option for people in those situations. So | think - particularly women
but also people on study leave, working part-time for a year or two - there doesn't
seem to be any option than they have to protect themselves. In general, no policy or
national framework is going to work if at the grassroots level it's not implemented
the way it's supposed to be, or if the policies are ignored. As an example, Comcare
expects suitable duties to occur. Well, the reality is that they often don't. Retraining
is non-existent. Redeployment doesn't seem to happen.
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Another example is that definitions in the report of "durable” - my own
experience was that a durable return to work and a successful return to work meant
that | was doing 10 hours aweek lessthan | was at the start of areturnto work and |
don't think that's appropriate and | don't think it's statistically very valid. Another
example is that my workplace has policies that say | have a say in choosing a rehab
provider. In practice that's aload of rubbish and it's never mentioned and never
discussed or offered. So | don't think the employee really has a choice and, whatever
the guidelines say, it doesn't always happen. Return-to-work programs are frequently
mentioned in the report.

Any compensation scheme needs to deal with employees who are not going to
return to work full-time, whose injury has stabilised and are basically partially
invalid. It hasto avoid leaving them on reduced hours year after year. | don't think
the report coversthat. | don't think it covers the difficulties of moving between
schemes and employers, that nobody is really going to want to take you on. Even the
South Australian scheme in the report says that after one year that protection
finishes. Ininjuries like RSl it's not uncommon to have a one or two-year break. If
you have an 18-month break, when your employer's responsible, you still find it
difficult to move between schemes.

| think in cases where you're on reduced hours, year after year, there hasto be
an end date and there has to be something put into a national compensation scheme
to deal with this so that people can't be left on a continuous return to work or reduced
hours indefinitely.

PROF WOODS: Isthat through some commutation?

MSHENDERSON: Yes, | can cover that alittle bit later as to whether it can go
into superannuation. The scope of the inquiry refersto a consistent definition of
workplace - work-related illness, injury, including aggravation, acceleration,
deterioration, exacerbation and recurrence. Those definitions are really important for
injuries that may have long periods of latency, such as RSI. 1 think it's problematic.
For example, Comcare seems to view a continuation of the same injury as a
completely new occurrence, which has a number of implications for people, for their
injury, for their rehabilitation, for moving different jobs and for financial issues as
well.

| apologise for this all being rather scatty. Because | have a problem writing, |
have had to do various hits at various times. | also note on page 164 of the report
that in Tasmania an election to pursue common law has to be made within two years
of weekly benefits being payable. My own experience of the time it takes for an
injury such as RSl to settle enough to determine a good degree of permanent injury
makes me wonder how people can actually go to common law at all, because they
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have to have a requirement to have a minimum injury threshold before they can have
access to common law. And how do you do that if you've also got atwo-year time
frame and your injury hasn't stabilised enough to make that determination? So do
you have a de facto preclusion from common law because of that?

The report talks about addressing issues such as pain management and
depression, on page 147. Schemes such as Comcare thwart this by requiring a
second claim to be lodged in order to have these issues addressed at an early time.
The initial claim isonly for physical injury, therefore any psychological
consequences can't be covered, even if they're a direct consequence of the injury.
Since employees are reluctant to put in another claim, it means that treatment can't be
got at an early stage and basically you end up getting worse and worse before you
end up saying, "Well, I'll put in another one or I'll just leave."

The long-term nature of Comcare is of great concern to me. The interim report
talks about the cost to the community of complementing or supplementing existing
workers compensation arrangements and the potential for cost-shifting. It also talks
about superannuation on page 193 and is not in favour of lump sums. Whilst | am
not particularly in favour of lump sumsat al, | wonder if there isarole for closing
cases where it's in everybody's interest to do so. One of the problems of having an
injury like RSI is that you don't meet the criteria for invalidity if you have aresidual
capacity for work, but there may be no duties available or that can be found in your
department to place you in. And you can, as | have been told, have to twiddle your
thumbs for the rest of your working life. You get paid but that's not very satisfactory
and it can lead to an extremely stressful situation where you have absolutely no
control over your working life and, to an extent, home life as well.

| have wondered whether linkages between schemes such as ComSuper and
Comcare would be a way of dealing with this and also limiting some cost-shifting.
That could be maintaining superannuation contributions, as the report mentioned, but
perhaps also some form of lump sum payment as a commutation of your benefits into
the compensation scheme; in fact, like a proportional invalidity, because at the
moment you don't have access to full invalidity - you're stuck where you are - and
maybe a proportional invalidity saying, "Well, you have this sort of injury and thisis
the level that you can work at,” would be an option. It could be cost-effective to
everyone and away of resolving intractable cases.

| think it would have to be dealt with with alot of care, so that employers didn't
abrogate their responsibilities and so that employees didn't feel so pressured that they
unfairly traded off their rightsto compensation. It could be away to resolve some
cases and provide freedom of choice to employees. | actually did some figures on
my own case which | would be happy to talk about afterwards, to show you how
cost-effective it can be for people, and the impact on the employee, but | wouldn't
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want to present them formally. | wondered if in such a cases there would need to be
atribunal of the superannuation, Comcare, perhaps a psychological assessment to
make sure you weren't being pressured into it, to make a determination where it was
in everybody's interests.

My own experience has been that there is too much emphasis on staying in the
same work environment and, whilst it might be laudable to bend over backwards to
try thisin the early stages, when it hasn't worked time after time then there has to be
some change in emphasis and that doesn't happen, regardless of what the schemes
say. The report appears very much in favour of step-downs. However, step-down is
where an employee is thrown into financial stress, has a negative impact on the
injury, as an employee battles to stay at work to avoid worsening the situation, but
ends up worsening the injury. When you're on areturn to work, you don't have
reduced expenses. An employee working four hours, five days aweek still has
exactly the same expenses. They still have to pay their superannuation on afull
salary; they still have to pay afull day's parking; they still have to pay afull day's
child care. They just get areduced income as a resullt.

The report refers to many employees not reporting injury for reasons of just
paperwork. Thiswould also include occupational health and safety hazards. | have
previously avoided reporting any workplace hazards because of multi-page forms
required, the detail required, and the need to be a contact for awork areathat may be
nothing to do with me, when | just happened to walk past and see ahazard. One
experience of all that was quite enough. However, recently | had occasion, since
verbal requests weren't actioned, to fill in a hazard form about a fire door that was
being constricted. To my surprise, my department had changed the form to a simple
one-page form requiring little detail, and | felt that that was areally positive step in
the area of occupational health and safety, allowing staff to be proactive, and I'd like
to see alot more of that, making it as simple as possible to report any problems
before accidents occur. 1'd also like to see it made just as easy to lodge areport on an
incident or injury which appears to cause no lasting damage. At present, at least in
the federal system, there's little scope to report accidents without filling in detailed
and complicated claim forms.

Something that has come up for me recently is the introduction of a
fact-finding service by Comcare. | was quite interested to see this, though I'm still
taking it with a pinch of salt to seeif it'stotally independent. Are you aware of the
fact-finding service? | can give you a copy of this or you can get it from Comcare.
Basically, they employ an independent person who would have psychological
qualifications, not to determine the validity of the claim but to get facts about things
that arein conflict. They are allowed to interview people, both yourself, the
workplace and any other people that you suggest that they can talk to. When | saw
that piece of paper, | thought that was quite a positive step in dealing with conflicts.
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Middle-level managers are expected to deal with occupational health and safety
and compensation issues. In the public service, they're not given any training to do
this. A person will be promoted or act in a position, usually without any training in it
at all. People might get asked a question in an interview about occupational health
and safety, but realistically they usually just learn a pat answer and put that in. |
think it would be good for anybody in a management position to have some training
in occupational health and safety, even basic. That's about all my comments.

PROF WOODS: That wasafairly broad-ranging commentary on our interim
report, so thank you for that. One thing that interests me is the question of stabilising
of injury. We've had various evidence put to us, one that says commutation for
long-term ongoing injury is away of closing the file, releasing the injured personin a
sense psychologically from the process, and has some benefit, but that you need
some stability. We've had other evidence that says common law shouldn't be
accessed until there is stability of injury and a period during which rehabilitation can
be pursued, but then ultimately, if somebody is catastrophically or seriously injured
and it's long term, then some argue that common law has arole to play there.

Y ou've separately said this morning, though, that maybe even two years isn't
long enough to determine whether an injury has stabilised. How do you devise
scheme structures that find some mid-ground between an injury that even at two
years you were saying may not have stabilised, but yet try and find some solution
that is of benefit to al the parties?

MSHENDERSON: My own feeling was that the injury does stabilise. You know
that it's not going to be 100 per cent ever again. The medical profession will say,
"WEell, no, it's got to stabilise so we know what level it's at."

PROF WOODS: WEell, that will determine the level of compensation, presumably.

MSHENDERSON: Yes, but you sometimes have to put in a minimum level to be
able to do that, and if you don't know whether it's going to be 10 per cent or

30 per cent, it's a problem, but should you be allowed to put in 10 per cent anyway,
which iswhat happens - - -

PROF WOODS: So if there was consensus on at least 10 per cent, that would in
part solve it, but it wouldn't really resolve it for those then who were concerned that
it may ultimately only stabilise at 30 per cent because they're still then involved in
and part of the process, and although | don't think you stated it explicitly, | had a
sense that there's sort of psychological issues relating to ongoing involvement in the
system as well.
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MSHENDERSON: Thereare. Inthe Comcare system, if you put in a 10 per cent,
you can always put in a subsequent claim for an additional amount and maybe there
could be an interim agreement as to a base level of injury, and then just waiting until
things happen. But | think I'm talking about several years down the track, when you
end up in a situation where you've been through rehabilitation, not just once but three
or four times, and nothing is happening, you basically don't have any future, and
that's the sort of case I'm thinking about.

| don't really think access to common law is agood option, but is there some
other way that it can be dealt with? Without that access or without commuting
something into a super scheme or - it was interesting to read structured agreements
and structured orders and purchases of annuities - whether those are ways out, but
really it boils down to the employee trading off their health against the financial
aspects. | think any financial adviser would tell you you're stupid to just leave and
lose those statutory benefits that you're entitled to. The employer really should be
responsible for a certain amount, but sometimes you just get to a point where you
need that closure, and you can't get on with your life, you can't get on with your
working life without it, and there needs to be some access to that after anumber of
years.

PROF WOODS: $Soif you had closure - you had RSI, you had several periods of
rehabilitation and this was a number of years down the track; there was consensus
there was at least a minimum level of permanent injury, 10 per cent or maybe even
higher - if you had closure by way of some commutation, what would you then do
with the rest of your working life? Do you then just find another occupation and
employer where, in the state you are in and with the limitations that you have, you
can then pursue an alternative, fruitful career?

MSHENDERSON: Realigtically, | think you have very little chance, depending on
the sort of injury you have, of finding other permanent employment with a base level
of income. | think there is a chance that you can see other aternatives - for example,
casual and temporary work - and | think there's more chance of an employer taking
you on because realigtically it's a bit easier for them to get rid of you if you have a
flare-up, if you're just doing that for a certain amount of time.

PROF WOODS: So part of it is concern by the subsequent employer not to
contribute to the aggravation of the injury and therefore be up for aworkers comp
claim themselves.

MSHENDERSON: Yes

PROF WOODS: So you're saying that casual is one way where they can dismiss
you for other - or at least terminate your employment.
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MSHENDERSON: Realigtically, yes, and | think if you take the level of statutory
benefits that you're entitled to, and you take into account any superannuation and a
top-up between the difference of them, and what you would be able to earn, maybe it
isaway that everybody can crawl! through some sort of hole to get out of a mess
that's not helping anybody.

PROF WOODS: You could also come in and out, depending on your physical
condition at thetime. If you were having a bad spell, you could lay off.

MSHENDERSON: Yes.

PROF WOODS: If you were feeling fit and well, you could go to the extent you
could achieve.

MSHENDERSON: Yes, but | think it'sareal problem that you can't take the risk
of - unless you've got alot of superannuation or you have a partner who's working -
maybe some people are in situations where they can choose to take that option and
take the risk of finding long-term casual work, but I think the risk when you don't
have that backing behind you, of leaving secure employment with very little chance
of going to an employer, istoo high.

PROF WOODS: So you're trapped in the system.

MSHENDERSON: You'retrapped inthe system, yes.

PROF WOODS: To the benefit of anyone?

MSHENDERSON: No, to the benefit of no-one. And another of the problemsis
that - they talk about redeployment, but it turns out, from what | understand, when
you're redeployed at a different level you get reassessed anyway, so financially
there's an incentive to stay where you are and not be working at al, on Comcare,

which is even worse for everybody.

DR JOHNS: It'sadelightful summary of the difficulties of designing these
schemes to the benefit of all.

MSHENDERSON: Yes. | think there needstobe- - -
DR JOHNS: Which we haven't attempted to do, of course.

PROF WOODS: No, were not here to design the perfect scheme, but we are here
to look at some of the principles.
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DR JOHNS: Or even an imperfect one.

MSHENDERSON: Inthe public service, it boils down to the fact that you've got
Comcare and Comsuper. Comsuper deal with the invalidity, Comcare deal with the
statutory benefits, and you can't sort of top up your super. Comsuper don't want to
invalid you out because why should they when Comcare is going to pay you and
you've got a capacity work anyway? Though in some ways that's an option as well,
because all that happens, if you do happen to be successful in finding work, is you
get your invalidity reduced anyway, so nobody really loses out, yes, but the fact that
there are two schemes and is there some way of marrying the two in proportion - - -

PROF WOODS: So you're quite happy to avoid the double dip in the process?
MSHENDERSON: Yes.

PROF WOODS: | don't have anything further. Dr Johns?

DR JOHNS: No.

PROF WOODS: Anything else you'd like to cover with us this afternoon?
MSHENDERSON: No. Theonly other thing | noticed in the report concerned the
Taxation Department with commutations, where they were commuting it - say taxing
it in the same year, whereas it's supposed to be something that covers you for a
number of years, which | think is problematic, and whether taxation can be amended
so that it is alower rate is a possibility.

PROF WOODS: All right. If you have any further thoughtsthat you would like to
commit to awritten submission - | notice we have atyped version of your earlier
handwritten submission, so we can do this; we have the technology. So any further
thoughts would be greatly appreciated.

MSHENDERSON: Thank you.

PROF WOODS: Thank you for your time. We will adjourn until 2 pm.

(Luncheon adjournment)
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PROF WOODS: Our next participants are from the Australian Nursing Federation.
Could you please for the record state your names, the organisations you are
representing and any position you hold in those organisations.

MSCOWIN: Gerardine Cowin, assistant federal secretary of the ANF.

MSGILMORE: And VictoriaGilmore, federal professional officer for the
Australian Nursing Federation.

PROF WOODS:. Welcome, and thank you for taking part in our inquiry. We had a
submission from you, 16 June, which we have been through and we took into
account when we were developing our interim report, but have you got an opening
statement you wish to make?

MSGILMORE: Yes, wedo. Thank you. We did prepare a short submission at
the time that the initial call for submissions went out from the commission, and really
our aim today is just to raise some of the issues or to elaborate on some of the issues
that were raised by the interim report. We are preparing a comprehensive response
on the interim report and we will be forwarding that to you.

PROF WOODS: Excellent.

MSGILMORE: Because obviously it's awide-ranging discussion that | am sure
you will get alot of feedback on.

PROF WOODS: We are already.

MSGILMORE: Just areminder; the Australian Nursing Federation has nearly
130,000 membersin all states and territories. We represent registered and enrolled
nurses and assistants in nursing and other under-licence health care workers in both
the public and the private setting. While the majority are employed in the public
sector - that's nearly 70 per cent - many nurses work for small employers such as
aged care providers, general practices and Aboriginal community controlled
organisations. They are also employed by private hospital owners and aged care
providers who function in more than one state or territory.

Occupational health and safety and workers compensation schemes were
developed to compensate workers and their families following an occupational
injury, illness or death. Our concerns is the interim report concentrates on costs
associated with insurance schemes, and the ANF is very disappointed that this
appears to be the starting premise rather than workers health and safety. Taking this
approach, in our view, reinforces the view that occupational health and safety and
workers compensation schemes are weighted towards employers rather than workers
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for whom the schemes provide protection and assistance.

Workers face many obstacles, starting at the local level, when they have
suffered an occupational injury or illness and the commission's report does not
demonstrate that these barriers are broken down. It is already obvious that
significant under-reporting of occupational injuries and illnesses is occurring. We
are disappointed that the interim report fails to provide any recommendations in this
area which would assist worker representatives as they seek to enhance the safety of
workplaces and to look after workers who become ill, injured or die at work.

Cost savings can be made by investing in occupational health and safety. The
interim report failsto demonstrate that the best way to reduce costsisto provide a
safer workplace. Reducing premiums and giving employers another way to spend
less money on occupational health and safety will not lead to a safer working
environment and adequately compensated workers who are injured or becomeill asa
result of their work. Aswe flagged in our original submission, employers have
demonstrated that they can legitimately reduce claims by working with their
employees and technical experts.

The Victorian Nurses Back Injury Prevention program supported by the
Victorian Department of Human Services found, for example, that nurses accounted
for 54 per cent of occupational injury compensation claims by health workers;
workers compensation premiums in the health industry were $50 million, with
nurses' back injuries being half the claims. The Victorian Back Injury Prevention
project cost $7.7 million but reduced injuries by 74 per cent from 2856 days lost due
to back injuries to 754 days lost, halved compensation claims both in number and
cost and will save $13 million of public funds every year for claims by nurses.

It's expected, according to the Department of Human Services, that the
insurance premiums will also be significantly reduced as a result, but most
importantly this project, which is one example of an effective occupational health
and safety campaign, resulted in less nurses having their personal and professional
lives adversely affected by a preventable injury. Another point that we wanted to
make as representatives of alarge group of health and aged care workers s that
industrial relations and occupational health and safety are inextricably linked.

| wanted to draw your attention to the issue of accidents when driving to and
from work, which you have raised several times in your report. The commission’
interim report makes several references to the difficulties associated with claims in
this area and, while we don't disagree that care must be taken when investigating
these claims, fatigue is a major issue for shift-working nurses. The effect of fatigue
is often seen as nurses drive home from a shift at work, duration of shifts, rotations
onto night duty, overtime, breaks between shifts - they are just some of the claims
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made and successfully addressed during industrial negotiations.

The purpose of these claims is that nurses report that they are placing
themselves and their patients or clients at risk if their working conditions do not
facilitate fatigue management. Removing the link between occupational health and
safety and industrial process, in our view, will lead to continued erosion of effective
workplace conditions that are aimed at supporting the health and safety of workers.
The ANF is not opposed to greater consistency between the occupational health and
safety and the workers compensation legislation in all jurisdictions.

If the National Occupational Health and Safety Commission was given the role
and the resources, it is our view that they could more effectively contribute to
national consistency in both occupational health and safety and in workers
compensation. The tripartite board structure, however, must be maintained. The
ANF would be happy to see technical advisory committees provide the expert
assistance that board requires for effective decision-making, but we are opposed to
this type of expert technical committee taking on board like responsibilities as
recommended in the interim report.

Occupational health and safety decision-making relies on more than expert
knowledge and there is significant advantage in demonstrating a cooperative
approach to change that includes representatives of all of the relevant sectors. The
ANF recommends that the National Occupational Health and Safety Commission be
acommission to undertake a broader role aimed at achieving consistency in both
workers compensation and occupational health and safety legislation. The ANF is
also concerned that the final step in the workers compensation recommendations will
result in employers choosing the jurisdiction in which they wish to operate.

It's possible that employers will move between jurisdictions based on cost
rather than implications for the workers that they employ. Again, thiswould be a
disappointing outcome of the inquiry. Thisis another demonstration, in our view, of
the focus on improving the system for the employer rather than the employee.
Finally, | just want to reiterate that the ANF does not support the limitation or
removal of accessto common law damages. This should be an option for any injured
worker or ill worker, asit isthe case for other members of the community.

Just in conclusion, we have reviewed the ACTU's submission and support the
majority of the points that they make in relation to the interim report. So thank you
very much.

PROF WOODS: Apart from that, you're happy with the report?

MSGILMORE: Our comprehensive response will be coming through any time
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now.

PROF WOODS: The points you raise we do take seriously. There isa position
that leads you to those views that we need to understand and make sure that we have
worked through. | guess one initial comment | would make is that we do take
seriously that occupational health and safety is about prevention. I, just while you
were talking, went back to our key points and our second key point thereis a
common objective underlying the myriad statutes in Australiato prevent workplace
injury and ilIness, and we came to the conclusion that there aren't compelling
arguments against uniform occupational health and safety being rolled out across the
countryside, but we share your view that that's the principal purpose of it.

| don't think there's too much debate in the field of occupational health and
safety other than the structures that we proposed, and | will deal with that in a
minute, whereas on workers comp there is more debate because there is more
diversity and there are more entrenched views. Thereisacommonality in
occupational health and safety that we have found wherever we have gone, that
everyone is focused on how can we prevent, wherever possible, injury, illnessin the
workplace. So what frustrates us is then that some of this diversity continuesto exist
and that there are different approaches to it; why can't we just agree on what arethe
best practices to achieve this and deliver it.

In terms of the organisational structure that we put forward, the ACTU -
perhaps even slightly more strident in their views to us on their reaction to it, and we
have got ACCI coming along in half an hour.

MSGILMORE: Yes, wesaw that.

PROF WOODS: And they will have similar views. It's nice to see you working so
closely with the employer body. But we've taken some of that on board and whereas
we recognise the tripartite importance - because, after all, occupational health and
safety is all about what happens on the floor between the employer and the
employee; that's fundamental, so we are rethinking some of that to see how we can
broaden out and keep that tripartite constituency up higher in the process than where
we had put it. So allow usto think through that and if you want to elaborate further
in your written submission, we will read that carefully and with interest.

Some of the other issues that you do raise, | guess, common law would be one.
You're, in your professional capacities, in afairly unigue position to observe the
progressive rehabilitation of a number of injured employees. We've had
organisations come to us, mainly in the allied health fields but elsewhere as well,
who say that the holding out of a common law lump sum, some two, three years out
doesn't do much to promote rehabilitation. I'm not quite sure whether you're
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speaking from an industrial perspective on behalf of your membersor ina
professional capacity in your experience in rehabilitation.

MSGILMORE: No.

PROF WOODS: And if you could just clarify for me where you're coming from on
that, that may help me understand your views.

MSGILMORE: It isasrepresentative of our workers, that that's the case, that we
do support access to common law. Certainly professional experience both asa
manager in the health system and as a nurse, | think that people assume that claims
against common law start in people's minds at the time the accident occurs, and in
my view that isn't the case. Mogt people are hoping to return to work and hoping to
return to their professional life, for example, for nurses. | guess that's one of the
disappointments in a lot discussion about occupational health and safety; people
don't actually assume that that's the case, that people with back injuries, for example,
don't actually want to be able to lift their kids up and work as a nurse in intensive
care and do the whole range of things that they would want to do.

It'sour view that there are some instances where processes don't support - or
where that is not going to happen, where people are not able to return to a reasonable
professional and personal life, and that through the compensation systems they are
not going to be appropriately compensated to pay for the rest of their lives, and that
nurses should be able to access common law when it getsto that catastrophic point,
and that's our view - isthat that is, and that often happens well into someone's injury.
It doesn't happen at the time that the injury occursis| suppose our view of that. And
that worrying about common law claims at that point is actually stopping people,
even thinking through all of the processes that go into what happens when someone
isinjured at work.

PROF WOODS: So if there was a system structured so that the emphasisin the
first couple of years was rehabilitation, return to work, but for those for whom the
level of injury stabilised at a severe level, then some form of lump sum payout, cut
your loss, move on - does it need be common law as such? Why would you restrict it
to those who can only demonstrate negligence on the part of an employer? Why
wouldn't it be something that all of those who arein the catastrophically injured
category need?

MSGILMORE: I think the biggest difficulty isthat some of the systems don't
accommodate. | suppose we do look at it just being in that catastrophic event where
the employer is negligent, but we actually haven't restricted it to that. | mean, if there
is some sort of dispute, which iswhat often happens between employers and
employees, then the worker has the right to follow through all appropriate legal
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avenues in our view, because just saying that the system, well, it's all been set up so
it's fair and equitable - what we find is that for the worker who has been injured or
becomesill, that isn't actually accommodating all of their issues.

Unfortunately, all of these decisions are often made at atime when the worker
isill or injured and is struggling with fairly significant issues going onin their lives
and are often in negotiation with people whose main aim in life isto limit the
payouts that they're providing to workers. If it was that both sides had equal power
and influence in a discussion, then we would certainly say that the systems in place
protect the worker. But our view isthat there's a small group of workers for whom a
common law claim is their only way of getting what they think they deserve as a
result of an accident at work.

PROF WOODS: But it isasubset of the total set of catastrophically injured who
need some financial assistance, isn't it.

MSGILMORE: It'sour view that it's even avery small group of those who would
make a claim. We worry about removing access. They're often major claims, | don't
deny that; but when you look at the number of claimsthat are made, worrying about
access to common law and taking that right away from a very small group of people
for whom perhaps the system that we have in place has not provided appropriate
compensation is cutting off a fair avenue that is open to someone else who might be
in acar accident that is on their way to work, for example.

DR JOHNS: We could go on, | suppose, inasmuch asthe last 15 years has been
about how to rope in access to common law, and to whom it should apply.

MSGILMORE: We've been aware of that.

DR JOHNS: To only the worst cases or after a certain amount of impairment or
over acertain dollar amount, et cetera; so alot of the debate has been about how to
allow workersto get some use from the common law but not have the common law
drive the cost of the whole thing. Keep in mind, though, that common law is two
things. It'saprocess but it also setsthe rules, and the rules it has set have really
meant that workers compensation in most cases means that the boss isto blame. If
something takes place in the workplace, then you get the money. Common law
doesn't add value to the whole notion of proof of negligence any more. That'swhat |
think you're saying. Why would you want a system where you have to prove it in
order to get your money? These are the sorts of debates we don't rule out.

MSGILMORE: One couldn't deny that common law processes actually set in train

a better system or an opportunity to negotiate prior to actually getting to the point
where you go to court, for example. Certainly sometimes it actually needs putting
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that out to get that fair negotiation between what sort of compensation is appropriate
for the injury or illnessthat has occurred. | think that, as| say, if it was fair on both
sides and each had equal influence and power, then you wouldn't need it and we
would be very happy. It'san incredible cost from our point of view aswell.

DR JOHNS: | guesswe should reflect, because as part of the interim report we've
said, " Should the Commonwealth go down the path of a national scheme they would
start at point 1, the Comcare scheme.”

MSGILMORE: Yes, | saw that.

DR JOHNS: Which has an election up front to go to common law. Do you have
comments on those features of the Comcare scheme or much experience with it?
Y ou might not.

MSGILMORE: No. We do have members who access Comcare obviously, but
we haven't gone into any detail in that.

PROF WOODS: ACT public sector nurses would know Comcare.
MSGILMORE: We've also had some through the SEATO process.
PROF WOODS: Right, and DVA.

MSGILMORE: That's correct, yes.

PROF WOODS: Thereare afew.

MSGILMORE: There have been over time, obviously, nurses who have been
employed by the Commonwealth - at different times.

MSCOWIN: But just pockets.

PROF WOODS: Deeming isone areawhere you were saying that casual
employees, contractors, whatever, should be deemed to be covered. Isthat comment
driven by, if there's an imbalance in power that those who wish to be brought under
workers comp should be able to be? But what do you do when an individual and a
host employer, or however best described, arrive at a contractual relationship for a
whole range of reasons - it might be tax, it might be whatever - but workers comp
knowingly is excluded from coverage, without duress by both parties? Presumably
you don't want to ropethem in?

MSGILMORE: Obviously if the employment contract has accommodated
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workers compensation being part of the responsibility of the contractor - because we
talk as representatives of nurses, the majority of our contracted workers would
basically be agency staff. | mean, that's the type of employment relationship that
we're talking about. | think that the worry sometimes with the language is that
people don't actually include them when they're talking about some of the - yet, in
our view, they are basically employees for that eight and a half hours or 10 and a half
hours or whatever.

MS COWIN: Often that's the view of the agency as well.

MSGILMORE: That'sright, and it isour view also that the employer has to
responsibly provide the safe workplace, whether the person has come in to do an
eight-hour shift or is a permanent employee, obviously, so that's why we want some
consistency in language that accommodates our members, for example.

PROF WOODS: Soit'sall about certainty of coverage.

MSGILMORE: That'sright.

PROF WOODS: That'sfine. | understand that.

MSGILMORE: Therewould be avery small group of nurses who would enter an
employment contract as you've described, but language actually can then talk about
the majority of our members who might be working for labour hire companies, for

example.

PROF WOODS: | understand that. Self-insurance is always a good topic to raise.
| don't detect awhole lot of enthusiasm. Do you want to elaborate?

MSGILMORE: We haven't made too many direct comments about self-insurance,
mainly because there are certainly some criticisms of it that we're aware of.

MSCOWIN: That it reduces the pool of dollars overall in the subsidisation, which
is basically what the ACTU has put. We support their comments, basically, on
self-insuring from that perspective.

MSGILMORE: And it would be interesting to see the evidence that - - -

MS COWIN: It increases efficiencies.

MSGILMORE: - --asyou've construed, it does actually improve occupational

health and safety for workers. | mean, we haven't seen any of that evidence, that it
does have that impact. What we often see is that people are being encouraged not to
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make claims, for example, because of the impact on the company and that type of
thing and the worry, | guess, about whether companies are able to, if something
comes up - for nurses, for example, if it's a chemical exposure where potentially
people aren't going to know for 20 or 30 years the outcome, and yet every nurse, for
example, has been exposed to glutaraldehyde or whatever, that's our concern with it.
Isit asystem that can actually look after workers, both for the short and long term?
We haven't seen anything that actually tells us that that's the case.

PROF WOODS: Whileyou're here, if | can broaden the discussion out alittle, a
policy issue that Australia is starting to face is that of the ageing profile. The nursing
profession is caught up in two ways. One isthe increased number of people, just
numerically, who will be in aged care, although that's not going to rapidly accelerate
until us baby boomers fall into the category in about 20 to 30 years.

MSGILMORE: Youll al have looked after your health and welfare so well you
won't need it, so that's okay.

PROF WOODS: That'sgood. Or inour particular cases, our wives will still look
after us.

MSGILMORE: That'sright.

PROF WOODS: But it'sthe wives who, when we've popped off - somebody needs
to look after them. You already have a wage differential, and arguably some
conditions differential, between acute care nursing and aged care nursing round the
countryside, yet there's going to be a need for more people. Also, if you look at the
profile of nursesin aged care nursing, they're themselves baby boomers or just
younger. They'rein their 40s or 50s primarily. | think that's a reasonable
generalisation. So there will be those situations, so what's the nursing profession
thinking about in that area? How will we cope with the increased demand, the
change in your own labour force demographics, the fact that those who are already in
it will themselves be passing out of service in that area. Where to from here?

MSGILMORE: There'sarange of issues. | think if you even look in relation to
occupational health and safety of older workers - because nurses average age isin
their early 40s, and obviously and unfortunately there's a decreasing proportion of
nurses aged under 25. Over athird of our workforce will be retiring in the next 10 to
15 years and nursing is a physically stressful occupation. The impact on
occupational health and safety of older workers| think is something that is a real
issue. Itisan issue that we've raised, especially if you look at the pay and working
condition differentials. There'sagovernment inquiry at the moment looking at a
review of pricing arrangementsin residential aged care.
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PROF WOODS: The Hogan report?

MSGILMORE: That has been one of our key driversto say, "Y ou need to look at
how you provide adequate funding to small business operators’ - which is what aged
care providers are - "to make sure that you are paying people in line." | mean,
recruitment of nurses into aged care is already acritical issue. There have been some
interesting approaches to occupational health and safety in the aged care industry
over the last few years, with encouraging aged care providers to up the ante and to
try and reduce occupational injuries and illnesses. 1 think that's slowly taking effect.

MS COWIN: It'sone areawhere the link between industrial relations and
workplace safety legislation is certainly important for us, because a lot of what we've
achieved through that is through the industrial relations process. no lift, you know,
and certainly ensuring that the workplace is safe. The hours have been very long and
we're currently working on ratios, patient ratios and things in aged care in certain
areas. That's one areawhere the link is very important.

PROF WOODS: | think if you could continue contemplating this area over the
next five years, because from the commission's perspective it's not central to this
particular inquiry - but as a broader topic.

MSCOWIN: What in particular?

PROF WOODS: Thereareawhole lot of workforce planning issues. Thereisa
funding issue.

MSCOWIN: Absolutely.
PROF WOODS: There are occupational health and safety issues.

MSGILMORE: Were certainly pushing that through awhole range.
Unfortunately people see nursing - for example, they see every cost increase
multiplied by the 200,000 working nurses that there are, and it seems that people are
constantly trying to actually reduce costs, rather than how do we provide quality of
care?

PROF WOODS: There hasto be atrade-off, you would have to admit. There'sa
balance to be struck.

MSGILMORE: Yes, thereisabalanceto be struck, but | actually am not sure that
people are doing the balancing appropriately. They're just looking at the cost
implications. | have to say you can bring in occupational health and safety and what
the cost implications are in aged care for providers, what the insurance claims are if
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they don't have safe systems in place. It is actually adding costs in other areas.
Effective workforce planning is very important in order to make sure that thereisa
labour force for older people, but also the acute sector as well.

MSCOWIN: And that we protect the labour force we have.

MSGILMORE: But unlesswe factor in that nurses becomeiill or injured asa
result of poor practices, then the cost equation will always not be accurate.

PROF WOODS: Which does get us back to that very central point - that occ health
and safety is all about preventing the injury in the first place and, therefore, al the
cost structures that follow.

MSGILMORE: Absolutely, yes. That's the whole approach that we take, because
we do see nurses who are injured or ill as aresult of work, and their lives are
destroyed. For usto say that, yes, we're happy to go a step backwards is - - -

PROF WOODS: No, | don't think anyone is proposing that.

DR JOHNS: Can we perhaps go back to your earlier example of the investment in
prevention of back injury in Victoria, that particular scheme. Y ou gave us some
figures on the expenditure. | was interested that, although al that sounds good and
proper, you have to keep it up as each new nurse comes in and has to be trained or
retrained. What is the ongoing program?

MSGILMORE: They are certainly doing that, as part of the project isthat sort of
continuation of it. The first stage was in the public sector, and they got all their
educators upskilled with training in manual handling, for example. They purchased
the appropriate equipment, and obviously there will be ongoing costs with
maintaining that and replacing it as necessary. But alot of it is about making sure
that there are local on-the-ward programsthat are actualy - - -

DR JOHNS: When you say "equipment”, this is a different design of beds and so
on?

MSGILMORE: Bedswerelooked a. Mog of it isin lifting equipment, having
easy access. The old days of being able to share one lifting machine on one floor of
amajor teaching hospital, nobody uses it; they haven't got time. Their workloads
have increased to the point where that's not going to occur. So, some of it was
purchasing, but alot of it wasin training, education and ongoing education and
support. There certainly will be an element, but it's our view that most of that will be
covered by budgets of, for example, the public hospitals in which these programs are
being run. They are being rolled out into the aged care sector as well.
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DR JOHNS: Who has made the investment and under what guise has this
investment been made?

MSGILMORE: It'sunder the Department of Human Services of the Victorian
government.

MSCOWIN: Therewasagrant.

DR JOHNS: And they're going to follow it through some years so that 10 or
15 years down the track they can look at the return on their investment.

MSGILMORE: They have looked at it over several years already. Thereisa
report, | think, of the first three years of the program, and they have actually rolled it
out in the aged care sector as well in training and providing some resources and
support for it. The expectation is that, because public hospitals can see how much
money they are saving - $13 million in public funds every year in claims by nurses -
the reduction in insurance premiums, of which | am sure you are aready aware, isa
huge issue, as is the amount that each hospital plays in insurance premiums. They
are having to demonstrate how they use the money to keep going some of the
strategies that they have under way, rather than turning around and putting their hand
back out for centralised funds. They are able to demonstrate that they have made
savings and that the cost implications of keeping the program going are not o
extraordinary. Some time and effort certainly needed to be put in to sart the system
off - advertising, education and some purchasing of equipment, obviously - to get
everyone up to asimilar level of equipment.

MSCOWIN: What we found in Victoriaisthat it has become ingrained and
cultural, so nurses look for it now. They go in knowing that it is a no-lift hospital.
They prefer to work in no-lift hospitals. They are familiar with the equipment from
undergraduate training, so it has become ensconced in the system. There are also
unmeasured benefits. Patient satisfaction has increased dramatically through the use
of the equipment, and there is less fatigue, which no-one measures.

DR JOHNS: It seemsthat you need avery large investment for these programs, so
it has to be either the public sector or avery large private employer.

MSGILMORE: We are not actually surethat that isthe case. It is about
identifying that, if you do some strategic things early on, you can make a big
difference, and sometimesiit is looking at a budget, for example, across alonger
period. Our view isthat lots of hospitals, for example, had huge amounts of
equipment that weren't used appropriately. Certainly, some of our public hospitalsin
Melbourne looked at their equipment pool and found that they probably had enough
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equipment to put in places where it was needed but it was in the wrong cupboard, or
it was out the back and it hadn't been maintained appropriately.

MS COWIN: And no-one knew how to useit.

MSGILMORE: | think that people do get locked into thinking that they're going
to have to invest awhole ot of money to start with, but sometimes it is just having a
good look around, abit of an environmental scan, and to say, "What have we got?
What do we need?' Unfortunately, our view isthat that is not happening and that
people do say, "We need $7.7 million." We don't think that most places do need
$7.7 million. Aged care providers are doing it within their budgets now. They
haven't had the $7.7 million. They have had the information and the resourcesto be
able to say, "How can we make this a safer working environment?"

PROF WOODS: Aretherethingsthat we haven't covered?

MSGILMORE: No. Weurgeyouto realy look at the interim report again and, as
you indicated, you have had some feedback about the fact that it doesn't look like it's
prioritising the worker who might be injured or ill. | think that that is certainly
something that we would like to see happen so that, if it is an improved system, and
we are not so surethat some of the detail will result in that, it is an improved system
for the worker and not just for the employer because, in our view, that would
certainly be a backward step.

PROF WOODS: Thank you very much for your submission. We look forward to
your formal written submission.
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PROF WOODS: I'd like to welcome the Australian Chamber of Commerce and
Industry. For the record, can you state your names, the organisation you are
representing and the position that you hold in that organisation.

MR ANDERSON: Peter Anderson, director of workplace policy, Australian
Chamber of Commerce and Industry.

MR SHAW: David Shaw, manager, occupational health and safety, Australian
Chamber of Commerce and Industry.

PROF WOODS: Thank you very much. We have the benefit of a number of
submissions from you, for which we are grateful, and they started before July. We
have had a response in writing from you in response to our interim report, dated

1 December. Helpfully, you have gone through all the various recommendations and
given us your views on those, but do you have an opening statement you wish to
make?

MR ANDERSON: Yes, thank you, Mr Chairman. 1'd like to make a few opening
remarks and thank you for the opportunity to appear before the commission again.
We have given some considered thought to the interim report, both its
recommendations and its content, and found it to be an extremely useful document,
not just for the recommendations that it makes, which we can discuss and debate, but
also for the picture that it paints of the current status in terms of frameworks for OHS
and workers comp in Australia, and that in itself provides a useful resource for
industry.

Our response to the interim report, which you mentioned you have received,
represents our interim response, as it were, given that the report is an interim report.
It has been prepared as a collective view of multiple business organisations and so, in
that sense, it seeks to come to some general consensus view on a number of key
issues. Our response supports the broad thrust of the interim report and its
recommendations, particularly its focus towards amore national direction to
occupational health and safety regulation and its more limited approach to national
frameworks in respect to workers compensation. But in neither respect - neither the
OHS nor the workers comp respect - does our position go quite as far as the report
recommends in both of those areas.

In terms of occupational health and safety, we were particularly pleased that
the interim report did note that occupational health and safety performance in
Australia by and large isimproving. Certainly, the trends seem to be moving in the
right direction. There is considerably more investment by industry in occupational
health and safety. | think that it is far too easy for generalisations to let some of
those aspects dip through; the report does not do that, and we were pleased with that.
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However, one aspect of the report which | think is areal challenge for the
commission and certainly for us as we work through the recommendations isto try to
marry the fact that industry is so diverse. We are dealing with a profile of industry
that ranges from the biggest to the smallest, and thisisareal challenge in looking at
the recommendations and trying to see how these recommendations fit, because they
seek to be for all purposes, and yet we have such diversity. Inanumber of respects,
we would say that the particular impact on the small and medium enterprisesis an
area where the report really does not quite cut to the chase.

The other aspects on OHS that we looked towards, where the report does not
quite go as far as we would say, are in respect to the issues of both the quantity and
the quality of OHS regulation. We bear in mind, though, that thisis an inquiry into
frameworks, not an inquiry into substantive content. Y et, when we talk to employers
and industry bodies about the report, it is very much interrelated in terms of the way
inwhich they see appropriate structures and frameworks, asto how they would fit in
terms of the content and quality of regulation. Asthe report itself notes, for so many
employers it is not even a question of where the regulation comes from: it is what the
regulation is and its quality, and whether it is a national body, a state body, a state
parliament, a national parliament, the bulk of employers want to know what it is and
why it is, not who made it.

The issues of the quantity of regulation | mentioned in our earlier hearings, and
| won't repeat that other than to point out that we continue to have this multiple
stream of both regulatory instruments and amendments to regulatory instruments.

PROF WOODS: We were just trying to provide an opt-out so that you would have
to concentrate on only one - - -

MR ANDERSON: | can certainly see that in terms of what you say in terms of
some capacity for national regulatory structures. The other aspect to bear in mind is
that, asthe report points out, multi-state employers employ about a quarter of the
Australian workforce, and that is significant. Theflip side isthat intrastate
employers operate three-quarters of the Australian workforce, and so the issue of
national frameworks, whilst significant and appropriate to be tackled, is not the
highest issue for so many Australian employers, notwithstanding the need to tackle
some of these questions.

PROF WOODS: We agree, but we are not conducting an inquiry into best practice
occ health and safety and workers comp. We are dealing with our terms of reference.

MR ANDERSON: Exactly, and | accept that.

PROF WOODS: But | agree. If you a sheetmetal worker in Dubbo, you're worried
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about what it is that you have to do, how you comply and how your workers are
being looked after in that context. They really don’'t care about a national framework
- and reasonably so.

MR ANDERSON: Wherethereisarelationship is how that national framework is
established and how industry inputs into that national framework. That brings usto
some of those recommendations about the nature of industry input. our basic
position isthat, if we are to be regulated by OHS regulation - and we accept that
there needs to be a minimum standard in respect of OHS regulation in Australia - we,
as industry, believe that we should have a seat the table, where we have a direct say
on both the nature of the regulation and the capacity to implement that regulation.

| think that when we come to look at those recommendations about
restructuring of NOHSC it isareally difficult question for thisreason: inasense
you're being asked in your terms of reference to put square pegs in round holes. | say
that for this reason: national structures for something which is currently state
regulatory responsibility - that is, OHS - over private workplaces is marrying a
number of concepts that don't quite easily fit together. National structures, over
something where the states have jurisdiction, and by their very nature operate within
that jurisdiction according to their political and their parliamentary structures, isa
very ambitious target.

PROF WOODS: Do you want to go through your opening comments and then
come back to this or do we want to debate this all the way through?

MR ANDERSON: Well cometothat. Let meturnto just some very brief
comments on the workers compensation aspects. We think that there's quite
considerable merit in going down the path of step 1, and with some reservation or
some qualification in step 2, as you recommend. We don't accept that step 3, which
is effectively the establishment of a national workers compensation infrastructure, is
necessary let alone desirable; certainly not at the moment. The policy content of a
workers comp system, whether you have it in a national framework or in multiple
state frameworks, and the recommendations that deal with issues of content - we
have a lot of common ground with the recommendations in those respects.

PROF WOODS: | know.

MR ANDERSON: | canwork through those. Our submission, just in brief terms,
touches on those. We don't unreservedly agree with every aspect of the principles
outlined, but overwhelmingly the type of content that you see for an appropriate and
efficiently operating workers compensation structure. Our proposition isthat we
would accept.
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PROF WOODS: | think we might have got about a 90 per cent success rate.

MR ANDERSON: You've got about a 90 per cent success rate on that, but on the
idea of creating a national workers compensation structure.

PROF WOODS: No, | understand. WEe'll get back to that.

MR ANDERSON: Or anational workers compensation advisory body and the like.
I might leave my opening comments at that.

PROF WOODS: All right.

MR ANDERSON: Then we can perhaps work through some of the specific
recommendations?

PROF WOODS:. Why don't wetackle one of the more contentious ones at the front
end. It'sinteresting to note how close you areto your brothers and sisters in the
union movement on this particular one; a tripartite involvement in occ health and
safety.

We've had argumentation from ACTU and from a number of other bodies that
have asked usto rethink part of that. 1nthe interim report we recognised explicitly
the importance of the employer-employee relationship for occ health and safety
because, after al, that's where it's practised; in the individual work environment.
There has been sufficient weight of evidence from both yourselves and from others
for us to re-examine our proposals on an NOHSC structure. | guess basically with
occ health and safety the frustration is that, as we go around the various states and
territories and talk to the stakeholders, there is common agreement that what we are
all on about is preventing workplace injury and ilinessin the first place. Thereis
complete unanimity on that. Everyone signs up to that prospect and does so
genuinely.

The frustration is that, despite that and despite NOHSC existing for quite a
considerable period of time, we ill have this diversity. Now, some national
employers get over that by saying, "Well, we'll just pick the tops across the system
and roll out asingle system.” But even they then say, "But you can't do that
completely.” You gill have to look out for the quirks that sort of appear above that
common system that they try and develop, even if they pick up the Australian
standard. So from our perspective, just asingle, national scheme would solve all of
that and so it wouldn't matter whether you're a multi-state employer or asingle,
20-person ouitfit in some provincial centre, you would all comply with, and abide by,
the same system.
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How you develop that isthe issue. The current system, despite every best
intention in the world, hasn't produced that outcome, so we were looking for some
more active driver of the process. It's been put to us that you could marry the two
concepts. One way through that might be to continue with our proposal for a smaller
body, which may include persons with capacity in employer matters and in employee
matters and some who have experience in the states, which in a sense would
represent the current executive committee on NOHSC - you know, the subgroup -
and that they could then have available to them a consultative forum which, in effect,
would replicate the current 18-member board. In aslightly more formalised way that
may achieve more of what we're trying to get to than the proposal that we currently
have in the interim committee.

So we're rethinking how to get an outcome. | mean, there are the best
endeavours and good intention and sign-up at the moment, but it's not delivering the
outcome. Now, we recognise that this is a matter for Sates; it's patently obvious that
it's a matter constitutionally for the states where these things happen within the state
boundaries, and so be it. But template legislation, if they all collectively agree, can
at least create a uniform system. For those who want to sign up to anational scheme,
if the national government so wishes it could introduce legislation that allows them
then to also sign up to the national OH& S system, but hopefully they would all look
the same, which iswhat we're trying to achieve.

So we're reflecting on the various views but we're not convinced that just
sticking with what we've got at the moment is going to do more than where we've got
at the moment, which isn't the perfect outcome.

MR ANDERSON: Your last wordsthere "the perfect outcome” | think cut to the
core of this. If you accept my thesis that fundamentally you're being asked to put
round pegs in square holes, you'll never get the perfect outcome because you don't
have two things which naturally have synergy.

PROF WOODS: Which two things?

MR ANDERSON: On the one hand the fact that there is no national regulatory
power. Inwhatever regulator or whatever body is established - it is not going to be
able to deliver national, uniform legislation.

PROF WOODS: Only by uniform commitment.

MR ANDERSON: Only by uniform commitment. The capacity to deliver on that
commitment lies outside of that national infrastructure.

8/12/03 Work 1348 P. ANDERSON and D. SHAW



PROF WOODS: But we have models of it elsewhere in the Australian economy.
MR ANDERSON: You do.

PROF WOODS: Corporations, law and others.

MR ANDERSON: The exception, not the rule.

PROF WOODS: We'reworking onit.

MR ANDERSON: Before answering your question | should disclose my interest.
I'm a member of NOHSC and a member of the executive NOHSC.

PROF WOODS: I'maware of that.

MR ANDERSON: Our support for atripartite NOHSC structure is not because
were some slave to tripartism at all. It's not a question of principle. It's a question of
what is the best way that industry is able to have some influence over the regulation
that isimposed on it; real influence. Secondly, how can we or industry at that
national leadership level be a bridge between the regulation and those in the
workplace? Our judgment in the OHS areaisthat atripartite structure is the best
way to achieve those goals because there is no perfect solution and because it is
easier to look to table 3.2 in the report, which is the status of adoption of the priority
NOHSC standards, and say, "Well, that really is not satisfactory.” We would agree
with that for the reasons we say.

It's very easy to put up an alternative framework which one thinks could
provide a better outcome. But we're not convinced that the alternative framework, as
recommended, would provide a better outcome at all. 1'm pleased to hear that there's
some reconsideration of that. The Workplace Relations Ministers Council is nhot a
body that can be expected to deliver that outcome; it isn't. You've got ministers at
the Workplace Relations Ministers Council who can't even bind their governments,
let alone their parliaments, on an outcome. | mean, you've got ministers who will
have to say, "I'll need to go back to my cabinet and seek cabinet endorsement for X,
Y or Z." It'snot even a body that isthere, structured to actually debate, discuss and
commit to. It only meets twice a year to start with. In any event we know the fate of
plenty of government legislation, even in state jurisdictions - it's lost or amended or
buried in upper houses.

So whilst it isright to say that we don't really have sufficient state

implementation of the priority NOHSC standards, | don't actually think that's a
reflection on NOHSC. | think that is more of areflection on the states and the states
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attitudesto NOHSC. But be that asit may, from an industry point of view the key
thing is how to be best heard and how to best influence, because unless we're heard
and unless we can influence, then there is going to be more distance between the
workplace and the regulator or the framework. If there's more distance then there's
going to be less capacity for the two to be relevant to each other. So isthere going to
be a capacity to be heard and to influence if the decisions are going to be made by
ministers meeting a couple of times a year behind closed doors?

PROF WOODS: Onadvice. I'msure ministers can rise for the occasion. | don't
know. | think ministers have this sort of capacity to work through the issues and,
provided the advice is well-founded and if there is strong will and support on the part
of the relevant stakeholders, I'm less pessimistic about ministerial capacity than
perhaps you are.

MR ANDERSON: I'm not an optimist - that it can be delivered through the
WRMC process. The NOHSC process does not provide a perfect solution at all. But
we must distinguish between that as a product of the NOHSC process or not. From
our point of view the NOHSC processis not easy at all. It isfrustrating for us as
participantsin it. 1'm sure that the ACTU and governments say that aswell. But that
isaproduct of what we're actually trying to deal with. We are trying to deal with
issues where there is plenty of common ground between employer and employee
interests. But on core questions, like what should the nature of regulation be, there
are differences. There will be differences in the advice that is given to ministerson
those questions.

PROF WOODS: But even within your constituency we have uncovered quite
strong differences. A number of those from small and medium enterprises come
forward saying, "Give us clear, prescriptive regulation because then we know exactly
what it iswe have to do," whereas if you're a large employer who has awhole
framework and capacity and overhead within their organisation, they say, "Give us
outcome-based regulation and we will interpret it and we will produce the outcome
you seek.” So even within the body of employers there is debate, and both sides
reasonably so. If you're avery small operator, what you want to know is exactly
what it isthat you have to do and comply with, because that's all the capacity you
have to deal with, and you have 10 other things that are equally pressing, whereas if
you're a large employer, you flick it off to the OH&S or personnel or whatever
section and let them work it through. | understand that.

MR ANDERSON: There arethose two perspectives that come within industry, but
| think even on the SME side, whilst there is more of an interest in the certainty and
simplicity, it's not certainty and simplicity at any cost. Y ou will have SME saying,
"We are not happy with the content of regulation,” if all of a sudden that certain and
simple regulation becomes onerous or commercially unrealistic, so thereis still the
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need for those positions to be put, which | think brings out another difficulty with
trying to create a smaller structure, and that is if you have a smaller structure with an
industry expert, it's of great challenge for any industry representatives, let alone an
industry rep expert, to be able to speak for all.

There are people whose perspectives are drawn from their experience in
national companies; people whose perspectives are drawn from experience in dealing
with SMEs, and | know that in the state jurisdictions when they constitute their OHS
consultative bodies or committees, or however they structure their state frameworks,
they themselves have quite some debate with governments about the nature of
industry representations simply because they want to try and reflect the proper
diversity of industry, and | think certainly, as it was recommended here, | think a
body of five - it will be very hard to get five who could generally reflect the diversity
of industry, let alone five that could generally reflect the diversity of - - -

DR JOHNS: They're not meant to be representatives. That's the whole point. Just
give me two bob's worth of this. | don't think that whatever design we come up with
or governing NOHSC will change the dynamics much - that's what they say -
because the constituencies are diverse. NOHSC doesn't set rules for its own
constituency. There are just multiple constituencies. So part of our other path here
in thiswhole exercise isto alow by choice those organisations who want to access a
national scheme to do so, and they will be the constituency that will pick up and run
with national OH& S, and | presume in time they will be the ones who will be writing
the laws. So we're really talking about two parallel processes.

MR ANDERSON: Yes.

DR JOHNS: We accept, and we've heard other discussions on the unions' side, that
they're uncomfortable with this design, and we've heard that. We've heard you, but
just to keep in mind, there is this other most important driver that we're trying to
introduce to say if some organisations can benefit from using a single scheme offered
by the Commonwealth, then a discussion amongst those employers and their
employees will be quite different. They will be talking about their own scheme
rather than trying to marry everyone else's scheme together, which isaterribly hard
thing to do, and | know how difficult it is for both sides to come up with national
rules when you're really doing it for someone else, not for yourself. | think that's

our - - -

MR ANDERSON: | think the concepts of, as you say, the two streams has a certain
logic, because one can't deliver a perfect outcome, nor can the other, but even with
the concept of a capacity to elect in or to operate by choice under a national scheme
for OHS regulation means that you're going to have to deal with arange of new
policy issues that arise, quite tricky policy issues, about who is eligible to move into
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such an infrastructure, whether - you pick and choose. Once you're in, are you in for
all purposes, for all time - the capacity to move back or not? You wouldn't want a
situation in terms of good policy to be able to pick and choose what you might see as
the most beneficial structure because, if we're talking about structures which have
certain minimum standards, then by and large you should be applying those
minimum standards and not being able to play one off against the other.

PROF WOODS: | don't seethose asfatal flaws in the system.
MR ANDERSON: No, but| - - -
DR JOHNS: | don't seethem as flaws.

MR ANDERSON: No, they're not flaws but, all of a sudden, you have to start
demarking the interaction between two regulatory structures. That has its own
regulatory complexity. That's the point I'm trying to make. The other point about
that isthat it's quite right to say that national companies could look towards that
second stream as a better way to integrate awhole national approach to OHS in their
businesses and deal with their employees on that basis. | accept that. That would be
less of an imperative if we were able to achieve greater national consistency between
the state systems, and that comes through in your report. That is our position: to try
and do the things that need to be doneto drive national consistency. We're not with
you in terms of national uniformity. | think one of the recommendationsis- - -

PROF WOODS: We distinguished between occ health and safety where we talk
uniform - just one single occ health system rolled out - template legislation by all
jurisdictions through common agreement. With workers comp, we fully agree that in
every state there are dynamics between the employers, the employee bodies, the
governments, the lawyers, the doctors, the rehab providers and everyone else who
wants to have asay in it, and there isalong history in each one, and you will never -
if we said, "Let's also assume that in workers comp we could achieve that,” that's
whistling in the wind - back here in 10 years and have another interesting discussion.
So we recognise that.

We think it may be possible to get greater consistency, because there may be
agreement like with the cross-border arrangements, that if you then started to look at
even something really simple like, "What is the definition of a payroll for the
purpose of premium calculations?’ that there may be an attempt to get some degree
of commonality between the various parties, but we're not holding out hopes. The
challenge we're offering though is if the various jurisdictions and their stakeholders
can increase the level of consistency on workers comp, that maybe step 3 will never
need to be progressed with; that the feds might say, "Gee, look at that. The states
have all got their actstogether and there is now a sufficient degree of consistency
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amongst them that step 3 really doesn't need to be pursued.” There's your challenge.

We're setting out a pathway. Thisisn't areport that sort of deals with today
and tomorrow. We're trying to write areport that in five years time people will till
look it up and say, "We've got to this point. Where do we go next?"

DR JOHNS: Or very few companies sign up to steps 1 and 2. It will have to prove
itself to that extent.

MR ANDERSON: | think that'sright. 1'm happy to comment further on those
steps 1 and 2.

DR JOHNS: Yes.
PROF WOODS: Why don't you.

MR ANDERSON: Step lisrelatively uncontroversial, from our perspective. It's
not extending, as we understand it, the current regulatory frameworks. It's
effectively saying that there are current capacities under federal legislation for
licences to be issued and, if the competition tests are met, then those licences can and
should be issued, and the report provides what we regard as quite satisfactory
commentary on what that might mean for state OHS systems, which is a major
concern of ours and our members.

PROF WOODS: State OHS or state workers comp?

MR ANDERSON: Sorry, state workers comp systems, and a matter which the
report itself recognises is important. So step 1 isrelatively uncontroversial. Step 2
goesthat next step, and it's generally supported, but there is a degree of nervousness
that emerges for thisreason, and | don't think it's fatal in any sense to the step, but it
really is something which needs to be put more directly for examination, and that is
this: once you provide an infrastructure for national self-insurance, then you need to
certainly consider the implications for that on the state workers compensation
schemes. That is not just with respect to the issues of premiums and the nature of
cross-subsidisation within those schemes. They are for us very important issues, but
also the extent to which the absence of national companies alters the claims profiles
in those schemes.

If it is correct, and there is some evidence to suggest that the national
companies have better claims histories than the overwhelming bulk of the businesses
in the state workers comp schemes, then you do possibly run the risk of pulling out
the healthier, less costly employers out of the scheme, and that alters your claims
profile, particularly if it alters the claims profile in respect of the length of claims.
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National companies who are self-insurers in the schemes tend to manage claims
more frequently. That reduces the costs of claims and therefore that can distort
claims profiles.

PROF WOODS: But if they're all experience rated at that top end, why would that
have any impact on those remaining, unless there is some cross-subsidy that hasn't
been revealed?

MR ANDERSON: There aretwo aspectsto that. The issue iswhether or not - if
they are all currently self-insured under state schemes, and | think in that
circumstance they just pay - - -

PROF WOODS: Except for their contributionto - - -
MR ANDERSON: They pay an administration contribution.
PROF WOODS:. Yes.

MR ANDERSON: So there'sasmall impact there. If they are not currently
self-insured, schemes do operate with degrees of cross-subsidy, and we're not quite
with you on your recommendation that says there should be no cross-subsidy in any
workers compensation scheme. We accept that there are some argumentsin
principle for that proposition, but the nature of insurance does generally involve
some degrees of cross-subsidy.

PROF WOODS: No. Weretrying to distinguish between risk pooling, which is
the essence of insurance, so that those of like character but unpredictable nature of
claim can pool their premiums. So if one claims this year, they're not hit with the
total cost and they spread it acrossthe others. That's fine. That's the essence of
insurance. But cross-subsidisation is between different risk profiles such that an
entity that, or even body of entities, would deserve one premium are slugged an extra
tax to subsidise another group of common risk nature. So let's keep separate risk
pooling, which is insurance, and which SMEs will always belong to, because that's
the nature of their business - they have to - as distinct from cross-subsidisation,
which is slugging one group to the benefit of another.

MR ANDERSON: Drawing that distinction then as a matter of principle, there's
sense in the proposition you put, because transferring costs from one industry pool to

another industry pool, in principle, doesn't make good sense and certainly doesn't
drive the incentives that you need. So that makes good sense.

PROF WOODS: I'mglad.
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MR ANDERSON: There have been some schemes though where they have got
some elements of cross-subsidisation between industry groupings and they
rationalise that on the basis of saying if they can provide a cross-subsidy to
manufacturing or to labour-intensive industries, then that could attract
labour-intensive industries and, from that, from a manufacturing industry profile,
then certain other economic benefits flow.

PROF WOODS: If that's a government industry policy, they should be doing that
transparently and openly.

MR ANDERSON: Yes. I'm not saying that isright. I'm saying that there have
been elements of that - - -

PROF WOODS: You may well be correct.

MR ANDERSON: - - - inthe state schemes.

PROF WOODS: But it's not a system that we would sign up to.

DR JOHNS: | dont think any of them are owning up to that, are they?

PROF WOODS: No. | haven't heard - - -

MR ANDERSON: It has been part of some schemes.

DR JOHNS: Nothing in evidence.

PROF WOODS: But wethank ACCI for exposing it.

MR ANDERSON: We can only expose a certain amount about the inner workings
of government, because even the inner workings of government go above and around
us all at some point. The other aspects of the recommendations on workers
compensation systems or the steps was the third step, and you've noted that if steps 1

and 2 go in particular directions it may be that step 3 is not necessary.

PROF WOODS: No, more particularly if the parallel drive to consistency amongst
the states is going satisfactorily the feds may not need to pursue steps.

MR ANDERSON: | think there are some advantages in having some differences
between workers compensation systems. | don't think that one should look at thisin

terms of a black and white situation.

PROF WOODS: Thereisno oneanswer in workers comp. It will always be -
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however uncomfortable - the resolution of very strong forces in a political
environment at any one time, but we talk about that at some length in the interim
report.

MR ANDERSON: Yes.

PROF WOODS: We'e not seeking or expecting uniformity in workers comp. We
also recognise that to change any one element in any one scheme has ramifications
for all the other elements and in fact you really don't know what the outcome of that
will be for five years down the track.

MR ANDERSON: Having said that, there are some issues which lend themselves
to, and should lend themselves to, national consistency.

PROF WOODS: Absolutely.

MR ANDERSON: And we've outlined some of those in our submissionsto you
and we are generally in line with the position that you outline in recommendations 5
through to 14 which talk about the key principles that should underpin workers
compensation frameworks, whether you've got those frameworks operating out of
individual state jurisdictions or through some national infrastructure, and when one
looks at those principles we start from the proposition that industry is currently
paying on the figures that are in the report but they are 2000 and 2001 figures, so it
would be a higher figure than this, $6 billion a year in compensation costs, and of
that just under 3 billion goesin medical expenses and administration.

So we have not only a massive economic cost to industry but you have areal
need for the schemes to be structured in away that addresses issues of administrative
inefficiency, and that's claims management, dispute resolution, and deals with issues
of the blowing-out of medical costs, and when one looks at the way the state systems
are operating at the moment, apart from the impact of lower investment returns,
which for reasons we all understand has occurred in recent years, the biggest area of
concern that is being reported to employers in those jurisdictions is the blowing-out
of medical and, to a degree, legal costs.

So unless you have principles which tackle those questions then you're really
not going to achieve the efficiency and therefore the outcomes that the report points
to. The principles you outline by and large are directed to try and create those
efficiencies. We are a bit concerned, though, with one recommendation and it may
be something we are reading into it which is not there, but | would like to draw it to
your attention. It'sin relation to medical costs and it's recommendation number 6
where the principle that you recommend is one which says:

8/12/03 Work 1356 P. ANDERSON and D. SHAW



Definition of illness in industry should provide comprehensive coverage
of recognised medical injuries and illnesses, and include aggravation,
acceleration, deterioration, exacerbation or recurrence of a medical
condition.

PROF WOODS: | noticed your focus on the "recognised medical injuries and
illnesses” component.

MR ANDERSON: Yes, comprehensive coverage sometimes is code for taking
coverage to the nth degree, the absolute degree of the debate about what a particular
recognised medical injury or illnessis. Asemployerswe have developed a fair
degree of cynicism about just how far something can be described as injury or illness
and the boundaries that they can be taken to, because we are dealing with the whole
range of potential injuries, illnesses, subjective feelings about hurt, subjective
feelings about distress and bullying and whatever else. So we think that left as
baldly as that, that could be used unintentionally even to take coverage of the
schemes out to every potentially defined medical condition.

PROF WOODS: Canl just say on that one that we noted your views when this
written submission came in and we are rethinking through it. We think the principle
of where we are trying to get to isright but the wording - we're happy to - - -

MR ANDERSON: Good. We'reon all fours then by the sounds of that.

PROF WOODS: I|'mnot sure.

MR ANDERSON: Maybe not on all fours, but we're making our point.

PROF WOODS: You have made your point, yes.

MR ANDERSON: Thank you. Allied to that is the issue of the work-relatedness
causation, which is 6.2 of your recommendations, and thisisareal dilemmafor us as
employers, particularly in the areas of exacerbation or recurrence or aggravation,
where you have non-work-related injuries recurring in the course of employment or
aggravated in the course of employment and the employer then being responsible for
the relevant claims. The proposal in recommendation 6.3 to tighten the definition of
attribution is fully supported.

PROF WOODS: Yes, | thought you'd like "major" rather than "significant".

MR ANDERSON: It'snot just "major” and "significant”. It'stheword "the" is
actually quite important.
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PROF WOODS: Yes.
MR ANDERSON: Not just "a'; "the".

PROF WOODS: We had considerable debate between "a" and "the", so we assure
you - - -

MR ANDERSON: So we would urge you not to drop the word "the" because it's
got quite some meaning in that context.

PROF WOODS:. Wetotally agree. Infact | think in our draft we made sure we
pointed out that that was not an accidental phraseology.

MR ANDERSON: That'sright. So our apprehension about recommendation
number 6 in the concept of comprehensive coverage of medical injuriesis
ameliorated somewhat by the direction that you are taking in recommendation 6.3.

PROF WOODS: Mind you, in 6.3 you will notice that we also come back to a
more pragmatic position.

MR ANDERSON: You've got abroader position, but even then a significant
contributing factor is better than what exists in a number of the jurisdictions.

PROF WOODS: Yes.

MR ANDERSON: | mean, "arising out of or in the course of employment” isa
traditional causation test which has been taken to extremes beyond what you would
have thought could fit within aworkers compensation scheme, and | say that because
we are dealing here with a no fault scheme. | mean, we are not dealing here with
issues of fault. We are dealing here with employers picking up $6 billion of costs for
injuries which occur, whether they have been responsible for them, contributed to
them, caused them, directed against certain things happening but nonetheless they
have happened.

PROF WOODS: It'sno fault.

MR ANDERSON: | mean, we are talking about something which is no fault, and
that getslost | think - not in the report, but it gets lost in the public discourse about
the extended employer responsibility for injuries in the workplace. We are picking
up the tab for anything that occurs in the workplace which can be categorised as a
medical condition.

PROF WOODS: Okay. Canl just clarify one point that was earlier? Where we
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aretalking about step 2, it would of course be for any company that meets the
prudentials, irrespective of whether they're single state, multi-state. It was just a
passing question that you had in your submission.

MR ANDERSON: Yes, and we raised that because obviously if you cover the
intrastate operating company then - - -

PROF WOODS: Anyone who meets the threshold.

MR ANDERSON: That'sright, and then you have that potential to impact more
heavily on your state operating scheme. One way in which you could have a
midpoint between step 1 and that full implementation of step 2 is only to apply that
concept of national self-insurance to national operating companies.

PROF WOODS: It wouldn't take long to create a state registered subcompany
though in another state with an employee of one or something. People would devise
ways of getting around it. Why don't we just avoid it and allow it to apply to all?
Can | aso point out in this respect that of course if wetook, say, Tasmania, this
would not only impact on those companies primarily based in Tasmania or even
solely based in Tasmania who meet the requirements but would also apply to the 50
or 60 employees in Tasmania of national companies elsewhere.

So it will have wider ramification than some people are interpreting here
because in a number of states national companies may only have 10, 50, 100
employees, but those employees would come out of those state pools - | mean, they
can't self-employ those at the moment because they don't meet their 500 or 2000 or
whatever threshold, but they would come out because of the fact that nationally they
meet the prudentials and other tests. So we're trying to make sure the people
understand that it actually has a wider impact than some are interpreting.

MR ANDERSON: Yes.

PROF WOODS: But I think there would be such gaming, if we tried to say only
for those who exists in several jurisdictions. People would create all sorts of artifices
to get around that, so why would you bother.

MR ANDERSON: It'saquestion asto whether or not the business would see merit
in moving to a national structure.

PROF WOODS: They get that choice now anyway. If they see merit in it, under
our proposal, they would move to it. If they don't see merit in it, they wouldn't. But
if they saw merit in it and couldn't because we'd constructed an artifice they would
construct their own. Anything else you want to draw our attention to?
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MR ANDERSON: | haven't mentioned - just going back to the OHS debate - that
we are working within the NOHSC structure to try and bring out the issues of
national consistency. | mean, | think that it is tempting to say that good things are
not trying to be done in this respect, and just to say that because we haven't got all
the yeses in table 3.2 that we want that it's simply not capable of happening. Now,
there are issues of political will and capacity to do things and deliver on outcomes at
astate level which we've talked about, but even in anational level we are put up to
the commission and attempt to agree on the structure of a national OHS regulation,
because if you can agree the structure of a national OHS regulation then you have
less likelihood that you are going to debate structures when the issue comes into its
implementation in the states.

Y ou might debate content, but structures - and to usthereisalot of sensein a
national OHS regulation being written at a national level as a model regulation with
an underpinning code of practice and some underpinning guidance material. If it's
like a pyramid you keep content minimal at the top of that pyramid and you let more
content diffuse down into your guidance material. 1f we can agree on some sort of
framework for regulation through the NOHSC process, then we might be able to give
some leadership to the states when they go back and they are not being asked to
implement 200 pages of a regulation on noise or 200 pages of regulation on manual
handling, and then they have all arms of the bureaucracy and all arms of the union
movement in the state and all arms of industry in the state poring over problems
with, you know, page 84, and then it just gets lost in the detail, which is one of the
reasons why these things haven't happened.

If you've got the actual regulation that they are being asked to implement -
much simpler, much smaller, much tighter and allowing issues of detail to flow
through into codes and guidance material then they may be more likely to adopt the
regulation; may even be prepared to adopt the code and adapt some underpinning
guidance material to deal with the particular profile of their jurisdictions or the
particular nuances of their political and parliamentary context. So there are ideas
being put forward. That is the point I'm trying to make. | don't think that we've got
unrealistic views about that. We have to work through all of those things through the
NOHSC process, and that is adifficult process but it will not be any easier if we are
having to work through four or five advisory committees to WRMC.

PROF WOODS: Where you want to get to and where we're trying to get to is not
dissimilar. We just think it can be driven alittle harder.

DR JOHNS: | think too from our point of view it's who benefits by consistency.

Consistency of itself doesn't have a great benefit, it scemsto me, but the one group
who would provide us a decent test is a multi-state employer. |If they are satisfied

8/12/03 Work 1360 P. ANDERSON and D. SHAW



that the state rules are sufficiently consistent, that it doesn't cost them extrato
operate, then everyone will be happy, but if one of them steps over and chooses a
single set of rules versus the most consistent set of rules among the six or eight, then
theirsisthe test, surely; not whether the NOHSC committee says they are consistent.
It's whether an employer says they are consistent enough so that they can't make
savings by shifting over to asingle model plan. Anyway, that's my measure of
benefit.

PROF WOODS: Could we just clarify the structure that we are actually putting
forward there? We're putting forward a structure there which is a standard which is
performance based but they're putting forward a nationally consistent code and
guidance material. Asaresult of that we are giving the opportunity for major
employers to operate across al statesto use a nationally consistent sandard which is
performance based, but the bottom end of that we have guidance material which is
industry based or hazard based, which is giving the smaller employer the opportunity
to have advice as to what needs to be done and how to do it. Weretryingto get a
mixture of that which will provide all of that and at the same time if we in fact use
model template regulation within that structure we would, we believe, be able to
influence the states to pick up that kind of structure, and that's what we're working on
at the moment.

DR JOHNS: And good work should continue for those whom it may benefit.

PROF WOODS: All right. Isthere anything else that you want to draw to our
attention?

MR ANDERSON: Just before | say not, just give me 30 seconds to go through my
notes.

PROF WOODS: Can| repeat again, it was helpful that you went through
recommendation by recommendation because that way we can track your views.

DR JOHNS: Yes

MR SHAW: You did make apoint about timing at one stage of whether WRMC
should be tied to some time framework.

PROF WOODS: Yes.

MR SHAW: The only point we would make about that was that when you get to
the stage of having a standard which is endorsed and agreed by WRMC, the question
of implementation - it would be very valuable and useful if WRMC actually set itself
some time frame for each of the states to meet that, rather than go through this
tortuous process two years later of finding out who has and who hasn't.
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PROF WOODS:. Yes.
MR SHAW: So we would like to pick up that point.

MR ANDERSON: We have made some comments in our submission in respect of
recommendation number 7 dealing with return to work, particularly on the issue of
provisional assignment of responsibility. That's the only reservation we've put in
respect of the recommendations and it's not that there is anything wrong with issues
of provisional assignment of responsibility, in fact it's certainly got arole to play, but
it isimportant in respect of that issue to recognise that provisional assignment of
responsibility needs to accept that that occur in circumstances which also cater for
the potential for fraud and the like.

PROF WOODS: Yes, it'sgot to have the right safeguards.

MR ANDERSON: So we have to have some safeguards associated with
provisional assignment of responsibility if that isto be a part of any proposed
scheme. Welll leave it at that.

PROF WOODS: All right. That's been a very helpful discussion.

MR ANDERSON: Yes.

PROF WOODS: Thank you very much and thank you for your ongoing
participation in thisinquiry. We will take a short adjournment.
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PROF WOODS: We call forward our next participants, the Minerals Council of
Australia. Gentlemen, for the record can you state your names, the organisation you
are representing and the position you hold in that organisation.

MR HOOKE: Mitchell Harry Hooke, Chief Executive, Minerals Council of
Audtrdia

MR RAWSON: Rob Rawson, Director, Safety and Health, Minerals Council of
Audtrdia

PROF WOODS: Thank you very much. We have had the benefit of a couple of
submissions from you, but do you have an opening statement you wish to make?

MR HOOKE: Thank you for the opportunity to appear before you in relation to
this inquiry. From our submission and our repeated consistent public declaration and,
indeed, the industry's performance, particularly over the last decade, you would be
aware that the safety and health of our people is the industry's number one priority
and is not subordinate in any way to productivity. As our chairman said only last
week, with the absolute confidence of other members of the Minerals Council of
Australia, he simply did not want to work in an industry that was not prepared to
make every effort to avoid harming its employees.

In the context of this inquiry, by way of opening remark, | underscore our
fundamental points. Our focus is on before-the-fact prevention more than
after-the-fact compensation. We don't consider compliance with minimum prescribed
standards sufficient in itself. We welcome the move towardsthe regulatory
requirements of companies to have plans for preventative safety assurance systems
founded in proper risk assessment and management. We consider it far better to
engender an attitude of voluntary investment in desirable outcomes than to impose
dictatorially - some often refer to it as "the big stick™ - aregulatory regime which
often gives rise to minimum standards, lowest common denominator outcomes and
arm's length ownership.

We know that the industry can be hazardous. We know that it can involve high levels
of risk, but it need not be dangerous. Risk management founded in preventative
safety assurance systems structured around leadership for a profound culture of
safety and health throughout the workforce is, in our view, key to continuous
improvement towards our number one goal of zero fatalities, injuries and diseases.
We address the operational safety and health considerations of our employees from
the perspective of safety and health, not industrial relations. We simply refuse to
sanction the politicisation of safety and health for industrial relations objectives. To
that extent, wethink that the recommendation to work through a system that would
give us national consistency through the workplace relations
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ministerial council is good idea, but perhaps that is not the right Ministerial Council
forum, certainly taken with the model, having had a similar experience in regulating
the food industry.

We consider the onus of responsibility for safety and health of employees rests
primarily with the company; therefore it is the company's responsibility to identify
the hazards and to determine appropriate risk management strategies. We accept
shared responsibilities with governments and, in that sense, let me make two
fundamental points. First, as you note from our submission, we strongly advocate a
nationally consistent framework that recognises the constitutional jurisdictional
responsibilities of the states and territories, but in such a way that the jurisdictional
boundaries, do not delineate the nature of the industry's commitment; do not
differentiate compensation schemes in individual jurisdictions for otherwise
equivalent workers; they do not introduce unnecessary complexity for companies
operating across jurisdictions; and they do not impose unnecessary duplication in
operational systems and compliance reporting systems, which add unnecessary costs.

The second point in this shared responsibility isthat we strongly advocate a more
effective intersection between regulation and the market and, more specifically, we
are after arrangements that do not impede companies’ access to privately
underwritten insurance and self-insurance, where the latter works within a regulatory
framework. There are sill impediments to self-insurance in some states, and there
are also restrictions based on a number of employees and some anomalies in defining
what are corporations. In New South Wales, not al companies have the capacity to
self-insure, and strategies to limit liabilities in moving from the coa mines insurance
scheme to a national or mainstream scheme would need to be addressed.

Secondly, in that vein, we want arrangements that provide for premiums to reflect
performance and, therefore, risk - that is, improved performance should be inversely
correlated with premiums. We have a member company operating in Western
Australiathat has reduced its premiums from 4.4 per cent to 2 per cent when it
switched to sdlf-insurance. It is paying a premium of $1400 per employee, averaged
over underground and open-cut operations, which is about 2 per cent of wages.
Self-insurance coa companies in Queensland have premiums near $3000 per
employee. Now, conversely, the CMI scheme operating in New South Wales has
seen premiums double over the last four years, even though there has been a
significant improvement in safety performance. For New South Wales coal mines,
the average premium is $16,000 per employee, with some mines upwards of $30,000
per employee, which is around about 28 per cent of gross wages. We have three of
our members paying atotal of almost $60 million in premiums last year in that state
alone.
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The third point in that vein, in terms of more effective intersection between
regulation of the market, is that we want to eliminate disincentivesto return to work.
In New South Wales and Queensland, the provision of effective rehabilitation of
jured workers has had the effect of removing the flexibility required to achieve the
result of an early return to work.

Given the above, it comes as no surprise to you that we support the wind-up of the
coa mines insurance scheme. We believe that coal industry workersin New South
Wales should be treated the same as all other industry workers. It is a scheme that
hasn't been exposed to the legislative reform applicable to all other industry sectors.
It retains a number of negative motivators and disincentives to rehabilitation and
return to work. Thereisno basisto the claim that hazards in the New South Wales
coal industry are so different from other industries and that a special scheme is
required. The record shows otherwise.

Payments for claims under the scheme are 40 per cent higher than normal workers
compensation payments, and the average lump sum payment per case is in excess of
$200,000. Ninety-six per cent of cases are settled without judicial finding, and
virtually no cases have been conciliated before the court. We see a potential conflict
of interest in that the union has part ownership of the CMI scheme but has put up no

equity.

We recognise the essentiality and adequacy of existing criminal law provisions for
gross negligence or reckless indifference. However, we are opposed to the current
system in New South Wales, where alleged breaches of criminal law in respect of

occupational safety and health are heard in the arbitration courts rather than in the
criminal courts.

The first point isthat it isat odds with our focus on differentiating safety and health
and industrial relations. It tends to emphasise the industrial relations aspects of
prosecution rather than any allegations of negligence in safety and health. The fact
that there is arestriction on the right of appeal to the Appeal Court in the state or the
High Court surely must constitute a denial of natural justice and gives rise to
perceptions of conflict of interest, when the prosecutor - whether it is the regulator or
aunion - can institute prosecution and can receive a moiety, or 50 per cent share of
any penalty imposed. This could be perceived as encouraging a prosecution rather
than a preventative focus, which | referred to earlier.

Inasimilar vein, the final point isthat we reject any consideration that the
determination of regulatory frameworks governing the safety and health of
operations be transferred to agencies with responsibility for workers compensation.
It simply confuses the before-the-fact preventative systems approach that we
advocate with the after-the-fact compensation. The skills and expertise needed to
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understand specific safety and health risks associated with the minerals industry are
currently located with the minerals departments and should be enhanced and
retained. Secondly, atransfer of responsibility for safety and health in the minerals
sector from the minerals departments to WorkCover would diminish this focus on
prevention and drive down the prosecution route.

PROF WOODS: Thank you very much. A couple of points come out of that: one
you make at the front end of your presentation today, the strong point about the drive
for sound occ health and safety practices in your companies. Does that mean that
companies that operate across several state and territory jurisdictions have such a
high level of occ health and safety standards that they don't need to worry about the
differences between the jurisdictions, that they are not down chasing the minimum in
each but are up at such a high level that in fact they can roll out asingle occ health
and safety culture in their company, irrespective of differences between the states
and territories?

MR HOOKE: Theanswer isyesand no. The yes part of the answer is that many
of our companies are actually trying to achieve that globally, as well as nationally.
The culture is one aspect, and driving for way above the minimum standards is
certainly where they're going; in fact, many of them have got there. Continuous
improvement both in fatalities and lost time injury frequency rates are testament to
that, but we are gill short. We till had 12 deaths last year, and that is totally
unacceptable. So that isthe yes part. The no part is that there are still compliance
requirements in conforming with the regulatory regimes that can be differentially
applied, and not just within Australia but, of course, globally. That isin terms of
reporting, in terms of whatever other specific aspects. Compliance and reporting
would probably be the biggest stand-out - that is, they have six or seven different
levels of jurisdiction that they have to report to.

MR RAWSON: Theindication | got wasthat it is costing some of our major
companies 50,000 to set up systemsin each jurisdiction. That isasignificant cost
across the seven, whereas one scheme would lead to greater efficiency.

PROF WOODS: Not only what the systems are and how they are different but
how they keep changing.

MR HOOKE: Correct. Thereisthe monitoring, making sure that you conform. If
| may digress, we are currently going through how we operationalise the sustainable
development principles and frameworks that we have set up internationally. Asa
member of the international executive, we have put alot of time into how we are
going to do sustainable development in all its manifestations, including safety and
health under the social banner. We are working through how we operationalise that
in Australia but in away that is consistent not only across Australian jurisdictions but
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globally. Companiesthat are structured on global lines do not want to have to have a
whole set of different reporting and operational requirements in every jurisdiction.

There are many who exhort usto apply our standards and practices observed herein
Australia offshore. We think the best way to do that isto continue to work down this
path, such that we recognise the sovereignty of the nation state and do not
compromise it but can rise up to the levels that you're talking about.

PROF WOODS: When you look at occ health and safety and compare that with
workers compensation, in your industry do you see the same or different challenges
in terms of achieving consistency of operations across the jurisdictions for workers
compensation? Isit amore complex issue, or is it the same issue?

MR HOOKE: My colleagues are saying that you probably run a parallel line with
the exclusion of the New South Wales aberrations.

PROF WOODS: For codl in particular?
MR HOOKE: Yes, the Coa Mine Insurance Scheme.

PROF WOODS: Asto self-insurance, there isthe New South Wales collaboration,
but do you envisage that your members will generally want to pursue a national
self-insurance option, or are you content to pursue self-insurance wherever available
at the individual jurisdiction level? If you were pursuing self-insurance nationally,
what is your reaction to Comcare as being in any way suitable or not suitable asa
basis to work from for your industry?

MR HOOKE: Rob may have some specifics on this but, to pick it up at high level
principles, | wouldn't want to try to second-guess the commercial determination or
decisions of a company. However, the first word that hit me was "option"”; the
second one is "capacity” and that means - some of our companies have the capacity
to self-insure, and you wouldn't have to be a Rhodes scholar to work out which ones
they are, but some of them don't. They just smply don't have the capacity within
their own internal capabilities to actually provide self-insurance.

PROF WOODS: Do you think some conclude that they're better off being in a
premium pool because of their performance?

MR HOOKE: That's probably afair point, but the other oneis just smply having
the liquidity to do it.

PROF WOODS: Yes. No, there are different motivators, but some may fall - - -
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MR HOOKE: No, that'safair point. But the other thing is| think in terms of
consistency, that goes more to the issue of the framework, the regulatory framework.
In other words, the smple points eg everybody has to have an external actuary.
Everybody has got to have this kind of an amount put aside to cover off their
liabilities, the contingent liabilities; in other words, all the bits and pieces that make
up for this effective intersection between the regulator and the market. So there will
be things like fees and charges that you would want to have regulated. Y ou would
want to have some of those things set down so that there is a consistent framework.
Companies have the capacity to choose, but the other point you made isthat thereis
an option for companies who don't have sufficient liquidity, to look elsewhere or to
go outside.

MR RAWSON: There are a number of companies that don't have the internal
capacity at the moment to self-insure. 1'm thinking particularly of those that are
involved in the coal industry in New South Wales where they have actually made
up-front payments to cover future liabilities. If they were to withdraw from that
scheme to sdlf-insure, they would want to get some return of that investment.
Otherwise they're very exposed.

PROF WOODS: Do you have any knowledge, views or understanding of whether
Comcare is a framework for workers' benefit structures that might meet the needs of
the industry, or isthat outside of your understanding?

MR HOOKE: It'scertainly outside mine.

MR RAWSON: Yes. We'realittle bit unclear asto when - in your interim report
you mentioned self-insurance under - - -

MR HOOKE: Under Comcare.

PROF WOODS: Under abenefit structure that is similar to that which Comcare, as
an insurance entity, currently offers. So it's the benefit structure, not a premium
paying under Comcare as such.

MR HOOKE: Well, the membersthat I've spoken to certainly didn't have any
concern about going down that route. In fact, they thought that would be an option.

MR RAWSON: Yes, that'sit. It'sthe option. If you mandated that we would be
concerned, but providing an option is a different issue.

PROF WOODS: That's exactly what we're wanting to provide. So for those who

see that that is away through to a single national workers comp and occ health and
safety operation for them, then provided they do their analyses and work out whether
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the benefit structures and the like are more or less favourable, and the savings they
make by being under a single national scheme, they can make the choice.

MR RAWSON: [ think the point has been made to me very clearly by our
members though that they don't want to go down the route of a national scheme if
that means that they till have to comply with all of the state schemes.

PROF WOODS: No.

MR RAWSON: It hasto be one or the other.

PROF WOODS:. Yes.

MR RAWSON: Rather than just another layer.

DR JOHNS: Mitchell, earlier on you talked about the coal miners' insurance
scheme wind-up. Were you saying you preferred it? Did you think our report would
somehow wind it up and have people move to the national scheme? | may have
misheard you.

MR HOOKE: No.

MR RAWSON: Wewantedto - - -

MR HOOKE: We just want to wind it up.

DR JOHNS: | know you do. Okay. | know you do and we heard from your New
South Wales colleagues last week.

PROF WOODS: And we have made some commentary in our interim report.
DR JOHNS: No, | just wanted to clarify that because - - -
MR HOOKE: | didnt seeit as astepping stone.

DR JOHNS: - - - really we have just had that conversation. We're really offering
another product. It's up to peopleto chooseit, that's all.

MR HOOKE: Absolutely. We would like to see the other one de-mandated and
then it would die.

MR RAWSON: You have probably got that message from - - -
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DR JOHNS: No, wehadagood - - -

MR HOOKE: It'sagood word, actually. | might look that one up. | must admit |
was taken with your third point. Y ou know, one of your key points about a reformed
national body and a point on the basis of merit, consultation, et cetera. The only
thing that had severe question marks is whether or not the Workplace Relations
Council wasthe way to go, or whether you would do it under some other banner.
The reason | was taken with that is my experience in the food industry was one of the
Hawke initiatives to establish a national food authority which subsequently

became - - -

PROF WOODS: FSANZ?

MR HOOKE: Something or other. It's now the Australian and New Zealand Food
Authority and now it might be FSANZ. That's it, FSANZ.

PROF WOODS: Yes. Indeed.

MR HOOKE: Now, if you think about all of the competing interests among the
states in terms of jurisdictional responsibilities governing food labelling, food laws,
safety, health, all of those aspects, to be able to get that to a point where there was a
common agreement and adopt it into law without modification, without change,
that's not a bad model to be looking at.

PROF WOODS: We have pursued that in our interim report. That and transport
are the two that we've drawn on by way of illustration the states, territories and the
Commonwealth can actually on some of these matters sit down and cometo a
conclusion. Now, neither of those have been perfect, but - - -

MR HOOKE: No.

PROF WOODS: - - - they have progressed things further than has happened in
workers comp.

MR HOOKE: Well, it depends on where you think life starts or finishes. Probably
one of the better models is the one for ag and vet chemicals which is actually run asa
single national body and the states have in fact devolved power to the feds, or the
federation, to determine the toxicological and epidemiological and all the other
efficacy aspects of agricultural and veterinary chemical use in this country. That is
probably, in terms of consistency and effectiveness, the better way to go. But |
suspect I'll be long gone before the states devolve constitutional responsibilities for
occ health and safety to the federation. So therefore we live in the real world and my
Council would be comfortable with the path you're going down.
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PROF WOODS: Yes. You made reference to rehabilitation preventing effective
return to work. What lies behind that commentary?

MR RAWSON: It related more to the problems being experienced in Queensland
and New South Wales where more prescriptive approaches to the way rehabilitation
plans are developed and endorsed. There isa concern that increasingly before
governments will even look at rehabilitation plans and return-to-work strategies there
not only has to be consultation with unions, but actually agreement, particularly in
New South Wales. So | think the concern isthat it's not good enough to just leave it
to the companies; the view that there has to be this - an increasingly prescriptive
approach to that development and agreement before they will even consider and then
endorse such plans.

| think the self-insurance route being pursued by one of our members in WA -
he said that that provided an increased ability to really actively manage injuries and
that has resulted in a significant reduction in the cost of claimsto the point where for
a company with 800 employees, they've got the claim costs down to $10,000. Now,
that compared with one of our members in the New South Wales coal industry where
he said - well a figure was given to me of $225,000 was the average cost. So it's that
prescriptive approach that we were referring to in our submission.

PROF WOODS: All right. Gary.

DR JOHNS: Earlier inthe day the rehab providers were comparing Western
Australiaand the ACT and their systems of how early on in the process you get
rehab providersinvolved. They were saying inthe ACT it happens very quickly, but
in Western Australia it was very slow. Was that the right memory?

PROF WOODS: Yes.

DR JOHNS: But you're saying in Western Australia - perhaps it's just the
self-insurers - - -

MR RAWSON: Well, I'm generalising. | wastaking about one company so I'm -
but it's one of our significant membersin - - -

DR JOHNS: They gave usavery dark picture about the Western Austraian - - -
MR HOOKE: Wasthat under the same schemes? This is self-insurance.

DR JOHNS: I'mjust wondering whether the rules are somewhat different for
self-insurers.
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MR HOOKE: Werethey talking about that from the minerals perspective?

DR JOHNS: No, acrossthe board, but it just struck me as very different, that's all.
Perhaps it wasn't self-insurers.

MR HOOKE: Coming to the minerals sector from food, and before that agriculture
- you know I've only been here ayear and a half, | was really quite taken with the
massive shift in culture. Ten years ago, in 1996, this was an industry that had one of
the worst industrial records and even the Coal Royal Commission picked it up and
said, you know, you want a beacon about who's doing it well. Thisisan industry
that's got its act together. The industry declared in 1996 that safety was going to be
its number one priority. We don't start a meeting without a safety briefing. Thereis
no way you would be in here without a safety brief about how you get out. You
don't walk in the building without safety awareness. You don't go in a mine site
without a complete briefing about the safety procedures. what you do, how you go
through it. As people walk around the mines if they see something that is out of
order they sit down and go through it al with the employees.

There is an absolute culture that says there is no acceptability for any breaches in
health and safety. That feeds over into their work culture. So you only have to go
around some of these mine sites to see what they were doing with 2, 3 or 4 thousand
employees they are now doing with 500. And that this shift in attitude to
productivity improvement and safety and health improvement, where the onus of
responsibility iswith the company working in partnership with the employees, there
is a huge cultural shift over that period, that decade period. Thisis a sector that has
out-performed productivity growth than any other sector in Australia and
out-performed any other sector in terms of its improvement to safety and health
record and they put the two together.

DR JOHNS: | suspect al that occurred regardless of the scheme under which you
were operating.

MR HOOKE: That's probably fair - - -

DR JOHNS: Which may be good, but were hereto try and design - - -
MR HOOKE: It'safair point.

DR JOHNS: - - - ascheme and there was something - - -

MR HOOKE: What we're now trying to do is get to the - - -

DR JOHNS: - - - external that shook it up, maybe 50 years - - -
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PROF WOODS: Maybe there is another increment that you can get from
national - - -

MR HOOKE: Well, I think it was actually internal. It wasthe CEO's leadership.
They decreed that thiswas not on. What | am trying to say is all that has happened
as a conseguence of the culture. What you're now seeing isthe culture is shifting, as
| was saying earlier on, to the preventative safety assurance, rather than how much
money you can get after you've had a problem. And then how you can be
rehabilitated back into the workforce. So that shift in culture is now manifest in the
way companies are operating.

DR JOHNS: That'sthe puzzle for us. You have happened. We're not quite sure
how and we're trying to design somerulesto - - -

MR HOOKE: | understand that.
PROF WOODS: At least provide the right incentive structures.
DR JOHNS: Yes.

PROF WOODS: We would be the first to admit that no matter what structure you
have, you can either have it well managed or poorly managed and you can get
different results fromthat. The structurein itself isn't sufficient to guarantee that
you're going to get the right outcome.

MR HOOKE: | concur with that. | think institutions are only as good as the people
in them and invariably if the people aren't right, the institutions won't help you. It
goes back to the point that Gary just asked and that iswhat wasit. It wasn't anything
external. It was purely and simply an internal commitment of the industry's
leadership that this just simply wasn't good enough. Now, that culture has pervaded
the industry and it's featured not only in terms of the safety and health performance,
but it is also afactor in terms of their productivity, it's a factor in terms of their
rehabilitation back into the workforce in terms of the compensation arrangements,

but it does come down to people.

PROF WOODS: Tédl usabout common law then. Where doesthat fit in?

MR RAWSON: Well, common law the way it's being used in - well, that's mainly
in New South Wales, is our concern here, where workers comp because that is
capped there is a bit of a play-off, if you like, oneto the other. Thereisabit of a
bidding war, is what goes on there between the claimant, their lawyers and so forth,
so that there might be a common law action initiated which is seeking damages
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above the cap, but then when there is an agreement reached out of court which falls
in under the cap, the lawyer can demonstrate that areal saving has been made and a
real benefit to the employer, but of courseit's being used artificially, isthe view of
the employers, to push up the settlements in fact.

So common law, we don't believe that that is appropriate for it to have that
adversarial system operating where - you know, it doesn't really encourage the
sharing and so on of experiences and spreading those lessons learnt around the
industry. The other thing is that common law doestie up individuals, their careers,
their futures. The uncertainty that hangs over common law actions - because they do
drag on for many years. | have personally been involved with them in another area
and it's not unusual for some things to drag on for 10 years and so on in common law
actions. It doesn't lead to that certainty and quick resolution that we're looking for
here and so that the rest of the industry can learn from what has actually happened.

DR JOHNS: But you can also have a statutory scheme that pays someone a
pension and keeps them on for years and years and years too. Again you get terrible
results from the same scheme and good results from - - -

MR RAWSON: Were not saying common law doesn't have its place. We believe
in very serious cases then it would be an appropriate mechanism to use, but it would
not be the norm. It's horses for courses.

DR JOHNS: Soit'sused wisely initstime and place.

MR RAWSON: That would be the view.

MR HOOKE: Yes. |don't have anything to add there.

PROF WOODS: Anywhere else you want to go?

DR JOHNS: With respect to this?

PROF WOODS: | can offer suggestions.

DR JOHNS: No. Unless you have any comments specific to the scheme we're
attempting to build.

MR HOOKE: Wethink you're heading in the right direction.
PROF WOODS: Very good. We'e happy to leave it at that point. We've got the

benefit of your submissions that you provided before, where you put out an interim
report. Areyou intending to turn that into aformal submission?
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MR HOOKE: If youwish.

PROF WOODS: That would be helpful, if you want to elaborate on any points that
have come up in discussion.

MR HOOKE: WeEell certainly elaborate alittle further on the common law. | think
Rob summed it up pretty well, but we've got some figures and stuff we can put in
there and do that. That's not a problem. | can do that.

PROF WOODS: By 30 January would be much appreciated.

MR HOOKE: Yes, well have it done before Christmas or you don't get it.

PROF WOODS: Thank you very much.
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PROF WOODS: If | canask our next participant to come forward, the Australian
Physiotherapy Association, if you could please, for the record, state your name, the
organisation you are representing and any position you hold with it.

MSGRANT: I'mMargaret Grant. I'm representing the Australian Physiotherapy
Association and my title is national special group unit manager.

PROF WOODS: We had an early submission from you back on 5 June, for which
we were grateful. We went through a number of issues that we took into account as
we prepared our interim report. Do you have an opening statement for today that
you wish to make.

MSGRANT: Yes. | guessbroadly speaking the association is supportive of the
interim report and the strategies and suggestions put forward by that, in particular the
nationally consistent approach to workers compensation legislation. There are ill
some areas that were in our submission that we'd like to see addressed within that.
Looking in the first instance at prevention of injury, so focusing on the occ health
and safety end of things, certainly injuries can be prevented by risk identification
within the workplace and where necessary eliminate the tasks or eliminate what's
involved; but sometimes things just have to be done.

One areathat physios are very active in, and that there's evidence of efficacy, is
in assessing individuals within the workplace. Y ou can have the most wonderful
ergonomic set-up, tasks can be done, but there can be individual factorsthat may
contribute to injury. | guess an analogy would be the sporting environment. Our
submission referred to work-hardening programs, so looking at the specific task at
hand, there may be general health factors. Onethat comesto mind is obesity.
Obviously there are areas of sensitivity around that with employers, but if the
framework put forward had some way that there could be assessment of individual
workers who are performing at-risk activities - given that some activities have to be
performed and there's a recognition that they are at risk.

Teaching people - | guess the way a physio would describe it is teaching people
how to move their body within the work space and to perform the tasksthat are
required, so it's very individual. We would like to see somewhere in the prevention
model the notion of prevention of injury to individuals - as opposed to prevention of
injury in the workplace - addressed, recognising that there is a complex interplay
then between the environment, the organisation and the worker, and that those things
would need to be teased out.

In terms of the compensation side of things, we'd like to see included in the

model the provision or astrategy to provide information to workers when they're first
injured. Feedback from our members suggests that some of the yellow flags can be
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minimised and also that there can be better compliance with early intervention and
rehabilitation if workers at the outset of their injury were provided with education
about what the compensation process involves.

There's alevel of anxiety and, depending on personal experience and
experience of peers and family, different people can go into that process and have
different concepts of what's going to occur - 0, in introducing a new framework, to
have a strategy that clearly outlines how that individual will be, for want of a better
word, processed through the system and what they can expect of the system and
equally what the system will expect of them during that course; as| say, partly to
address some of those yellow flags that contribute to poor return to work later on.

PROF WOODS: By yellow flags, the psychological - - -
MSGRANT: The psychosocial, yes. There's alot of uncertainty and anxiety.

PROF WOODS:. We've actually referred to that in our report on the yellow flags as
psychosocial risk factors, | notice.

MSGRANT: | guesswhat were doing is suggesting a strategy that could help to
minimise those at the outset for workers, that there's a standard document. With a
nationally consistent approach it makes it much easier to have a standard document
that's handed to an injured worker, explaining to them what's going to happen in
terms of their claim, in terms of them, who they're likely to meet along the way, what
different people'sroles are - just to address some of those unknown factors; and also
to some extent to place in the mind of the individual a concept of getting better, from
the start. That education about the system can also, implicitly within it, create a
pathway in that person's mind of where they're going, which is back to work as
opposed to somebody who's working with a culture - as | said, peers or family -
where going back to work isn't generally what occurs. We would see that as a useful

strategy.

DR JOHNS: Canl just intervene there? How can you do that as a physio?
Typically, | presume, the injured worker comes to you in your rooms so you can
perform physio, which is after the fact. I'minterested inthis. You'retalking about
having some sort of education or some sort of information to them before it happens
or immediately after it happens. How does the physio get involved in that?

MSGRANT: | would seethat physio would contribute to the content, but that it
would either be something that the employer provided or that - you know, the first
point of contact.

DR JOHNS: Right programs and information.
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MSGRANT: Yes, but there would need to be medical input, there would need to
psychology input, there would need to be lots of different people's input to the
document. We're not suggesting it as something that's purely physio. We're looking
at the continuum of care of the injured worker.

DR JOHNS: Have you seen evidence in the various systems of such educative
material, such documents, any good examples?

MSGRANT: Yes, certainly one of our membersin Victoria- and I'm happy to try
and source some information for you - has had experience where this has been used
and reports good compliance in terms of the rehabilitation process, better compliance
than other workplaces where that perhaps hasn't been provided. To my knowledge
there's no hard-core research been done on it, or comparative study.

DR JOHNS: Soisthat just atack that particularises - is it the Victoria WorkCover
Authority officers who distribute this material and your people think it's good
material, or isit a particular employer?

MSGRANT: Yes, I think it's a particular workplace. It would have been either a
residential aged care facility or some type of health care environment.

DR JOHNS: It'sabit of athemeinthisinquiry. We find gems but they're not
necessarily related to the specific system that they come out of. You just find them
around the place. They're contributions by good professionals or whatever.

MS GRANT: | think sometimes people see a need and make something to fill that
need in their own situation.

PROF WOODS: And it'sniceto give them a bit of airspace if we can, if they are
working and we can shine a brief light on them.

MSGRANT: Other things are, in terms of claims management, which is obviously
discussed in afair amount of detail in the interim report, just the need to facilitate the
claims approval to address barriers. Again that is dealt with in the interim report, but
just to support that there is a need for that, asis highlighted. There are at the
moment, within the different systems, different lengths of time before people get into
having treatment and clearly there's evidence that the earlier the early intervention
occurs, the more likely they are to return to work and the faster they return to work.
We would certainly be supportive of, within a national scheme, minimising the
barriersto actually receiving treatment and perhaps adopting a model such as that
within New South Wales and the ACT where people can actually receive treatment
prior to the liability being accepted by the employer.
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PROF WOODS: That certainly seems to be breaking through alot of the legal and
procedural issues.

MSGRANT: Yes. Instaing that, we would also suggest that there be some type
of guidelines for early management, particularly of something like low back pain.
The NHMRC either later this week or early next week are releasing evidence-based
guidelines for management of acute musculoskeletal pain. That includes low back
pain. Those guidelines have been developed over the last three years and certainly at
their release they contain the latest evidence in terms of best practice - highlighting,
for example, with low back pain the importance of continuation of activity and
education in the management.

We would also suggest that within any framework, given that soft tissue
injuries represent almost 66 per cent of workers compensation claims, and there's
across the world now avariety of evidence-based guidelines for management of soft
tissue injuries and acute musculoskeletal injuries - that the framework somewhere
within it incorporate use of guidelines where they are available, as much as anything
to ensure best practice within the system and to minimise or avoid inappropriate
treatment.

PROF WOODS: That would be good.

MSGRANT: Probably another area of concern for the association in the guidelines
is the apparent focus on the role of the doctor in case management. In aclassic case
management approach, there's a variety of disciplines - perhaps a physio,
psychologist, social worker. You're probably aware of that. Depending on the
individual needs of the client, one or maybe more people within that case
management team may be the most appropriate person to manage that case. We
would want to, | guess, highlight the fact that there's an apparent emphasis at the
moment on the doctor being the case manager, when in fact in some cases it might
not be appropriate for the doctor to be the case manager. Obviously the doctor
would be part of the case management team, but it may be a physio, it may be a
psychologigt, it may be an OT who is actually the case manager.

PROF WOODS: The rehab providers assured usthey were the ones who should be
the case managers.

DR JOHNS: Yes, who decides that or what the mix is? Who do you go to first?
PROF WOODS: You don't want to engage in any interdisciplinary warfare?

MSGRANT: No. I think different clients have different needs. Not all injured
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workers wind up with arehabilitation provider. That would be the other thing, |
guess, to have a system that catered for - - -

PROF WOODS: That'stheir point, though - that they should.
MS GRANT: | think we'd have a different view to that.

PROF WOODS: That'sthejoy of aninquiry. Y ou get awhole range of different
views.

MSGRANT: The other thing isthat there can be parallels drawn between a
return-to-sport model and a return-to-work model of care.

PROF WOODS: Absolutely. | think that's a very good point.

MSGRANT: Whilst obviously there's a different psychology, if some strategies
are implemented early on - in talking about incentives | think that it might be
possible to actually try and draw parallels between the return-to-sport model and the
return-to-work model.

DR JOHNS: What'sthe incentive, | wonder? If | perchance get injured, | want to
go back to golf but not necessarily back to work, so what incentive can you give me
to go back to work?

PROF WOODS: Hey, thisisso much fun. Why would you not want to be here?

MSGRANT: Thisispersonal, so thisisn't something that I've discussed with my
colleagues, but | would see it more as perhaps trying to identify what are the
incentives at the moment not to go back to work and develop strategies to minimise
those and perhaps speak to workers who do get back to work early and find out
where their driveis.

DR JOHNS: They lovetheir job.
MS GRANT: | think there's some uncharted water there.

DR JOHNS: | think it'sasignificant issue but it might be so fundamental - like, the
worker doesn't want to go back - that it can't be solved in a simple framework.

PROF WOODS: Interestingly, there are some other incentives on the employer -
that if you're the manager of a sporting team that desperately depends for its success
on one or two key players, then irrespective of their incentives your incentives are to
get them back on that court or in that playing field or whatever as quickly as you can.
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Not all other employers might necessarily share the same view for the totality of their
workforce. So there are a whole range of different incentives.

DR JOHNS: | suspect the contract with the professional sportsmen is pretty tough.
They have to get back.

PROF WOODS:. Yes.
MSGRANT: Especialy if they've got match payments.
DR JOHNS: Not nearly astough for the normal employee, | suspect.

PROF WOODS: Talking of incentives, though, that's a very good topic to raise
because what is the right incentive structure to make sure that the number of physio
sessions isthat which is efficient, effective and at minimum cost as distinct from an
ongoing but enjoyable experience for the injured employee? | could hypothetically
consider a situation where an employee actually thinks, "This isterrific. 1'm being
funded to go along and I'm enjoying the physio sessions and I'm generally improving
my overall health and welfare,” and the physio thinks, "This isterrific. I've got a
client here who doesn't actually have to pay themselves,” so neither party is funding
the bill. Purely hypothetical; but how can you construct incentives that avoid such an
outcome?

MSGRANT: | think without developing prescriptive clinical pathways - because
it's not appropriate in the area of musculoskeletal injury - broadly speaking, having
expected pathways for people to progress through following injury and, as part of
those, appropriate outcome measures. There's gradually become more and more
documentation in terms of appropriate outcome measures for different problems.
The majority of physios, if someone is not getting better, will either have to stand
back and look at what they're doing and do something differently, or call in a second
opinion.

In the end, the use of appropriate outcome measures - and they may be
individual outcome measures that the physiotherapist themself has designed for that
particular client for their needs - is probably a good way of trying to minimise
inappropriate or unnecessary treatment. An outcome measure - an example would be
if somebody was driving a truck and they had a knee injury and they needed to be
able to climb back into the truck to go back to work, rather than measuring degrees
of flexion of the knee and reporting that from the physiotherapist, the height of step
that they could step onto at the time would be a more appropriate outcome measure
in terms of monitoring progress of treatment for that person.

I must admit, within the profession at the moment we're having a large
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education campaign about outcome measures because there is some
misunderstanding. But | think encouraging professionals to use measurements that
have got direct relationship to the return-to-work activities of the injured worker
rather than clinical measurements - obviously a physio is still going to take clinical
measurements such as the range of movement of the knee; but in order to link in also
with the mind set of the individual, the injured worker, to be measuring tasks that
have a very valid relationship between what the person needs to do at work and what
they can actually do, without going to the model of having prescriptive guidelines or
prescriptive outcome measures which remove the clinical autonomy of the
practitioner to utilise their own clinical reasoning in deciding what to do. Again,
acrossthe board | think motor accident as well as workers compensation across the
globe - that's a challenge at the moment.

PROF WOODS: Arethere mattersthat you want to raise that we haven't covered?

MS GRANT: No, they werereally the main ones. The main oneswere: the
prevention of workplace injury in terms of the individual; the need to improve
information provided to workers at the time of injury; claims management and
removing barriers; using evidence-based guidelines; and not having the doctor as
always being the case manager.

PROF WOODS: A good summary. Thank you very much. Isthere anyone
present who wishes to appear today before the commission? That being the case, |
conclude these hearings on the interim report.

AT 4.42 PM THE INQUIRY WAS ADJOURNED ACCORDINGLY
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AUSTRALIAN CHAMBER OF COMMERCE
AND INDUSTRY::

PETER ANDERSON

DAVID SHAW

MINERALS COUNCIL OF AUSTRALIA:
MITCHELL HOOKE
ROB RAWSON

AUSTRALIAN PHYSIOTHERAPY ASSOCIATION:

MARGARET GRANT

8/12/03 Work (i1

1287-1305

1306-1310

1311-1322

1323-1330

1331-1343

1344-1362

1363-1375

1376-1382



