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of the employment. As discussed above, the e§sentia1 Australian lpgo;:)m;)n k:;z
been that of the actual risk test. This was established by the early 3 cs& }_;' (he
decision of the Privy Council in Brooker v Thomas Borthw;g & Sons
(Australasia) Lid% and that of the High Cpprt in Smith v Austra u;rll( gn fen
Mills Ltd®* Brooker involved claims arising out of an earthc%ud e ﬂ:s the
Hawkes Bay district in New anlfandbtk};i(tj' led ton:pg:mﬁt:; griv ;.acouncﬂ
injuries, particularly as a result of a building ¢O . B e
j he argument (based on the peculiar risk test) that t e
fgﬁ::? r::sulteg from a natural disaster that affected the commurkliltfdg[ix:izléy
and were therefore not connected to the emp!oymeqt. Instead it he iateﬁ
did arise out of the employment since the immediate cause was assoc e
with the employment by virtue of the fact that the employees were ;o:w isi
inside the employer’s premises when thgy were destroyed or were 0 aef:ter S
performing employment duties. This position was endqrsed verylsoon o ii
the High Court in Smith, a case in which a woerr fainted whi g engagbs "
his duties of working upon wool carding machines and _fragture tlvlvo n o
he fell against some guard rails. The cause qf the fainting spe L t\Jva.s Lhe
worker’s diabetes. The High Court held that while this diabetic coln i d1otn vas
both the ultimate cause of the injury and one that was ur}re ate . (;n s
employment, the injury nevertheless arose out of the workel" s gr{)lp tg'e o
since the nature and extent of the injury suﬁergd was determine f)(lh Jact
that he was at work and this work brought {nntl into the proximity of the g
i i e part of the employer’s plant. N
ral}léh\izhilscgo\:/f; s.fy that some court dec@sions that rest upon the arlsmgtoz:i \(/):
employment limb of the primary enmlem_ent requlrement may nloth have
utilised a different test. For instance, that in Dayzs v Cor(zmor.zwea ,ﬁau
which an airman based in Thailand contractefi a virus infection, is essen aCi[y
based upon the increased risk test. It: wla)ls c_iecxcfied itg:; g;etﬁ:tm;: rrfoxrr‘xscta:gted 3;
arose out of his employment on the Dasis O ev 1
i infection from that virus in Thailand. However, the genera
%:iz:;rterslts lr("o(r)ihe arising out of employment limb is that of the actual risk test.

In the course of the employment . '
With the move from the conjunctive to the disjgnctxve form of the ptn(:zx‘;);
entitlement provision that began to take place from the 19205,1.mct>)s | cases
came to be determined under the in the course of gmploy;nen(tj m;t ) of that
formulation. As also mentioned above, it was not until the H}gh 101:1 \ e sion
in Kavanagh v Commonwealth®® in 1960 that it was definitive z e erémo e
that this element was purely temporal in nature and Fhag the vxior erhpeeor he};
be engaged in an activity that was part of or incidental to his

em’lgtll(i)g Eillgt to say that the operation of t_he in the course of empl.oymtgnt r(::itﬁ
to entitlement is without its own set of issues. In any formullan?hn e;:se 0
always be maiters of dispute at the edges. In Fhe case of the in e:;(;s e o
employment element these edges concern the time and space parame

93 [1933]1 AC 669. ,
94 (1933) 50 CLR 504; [1934] ALR 129.
95 (1968) 13 FLR 312.

96 (1960) 103 CLR 547, 11960] ALR 470.
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employment and also what constitutes an activity that is part of or incidental
to the employment. Occasionally there may be some legislative assistance as
to what constitutes the time boundary of the employment; for instance, the
South Australia provisions that recognise, as being in the course of
employment, injuries sustained during attendance at work in preparation for
work, prior to the actual commencement of work, and such attendance after
work ends while the worker is preparing,to leave or is in the process of leaving
the workplace.?”

As well, the time boundary of the employment may be affected by statutory
provision regulating the coverage of travel to and from work. At common law
an employee is not ordinarily regarded as being within the course of his or her
employment while travelling to or from work. This is even the case where the
employer provides the transport, except in the additional circumstance where
the worker is obliged by the terms of his or her contract of employment to
make use of this method of transport.”® As has already been noted, from the
1940s, the various Australian jurisdictions moved to enact specific deeming
provisions whereby journeys to and from work, together with some other
recognised forms of travel (for instance, in respect of medical treatment), were
recognised as being in the course of the worker’s employment. Then, during
the 1990s, a number of jurisdictions reversed or modified this aspect of
deemed coverage. The current situation is considered in the discussion of
travel injuries below.

The deemed recognition of an employee’s commuting to and from work
brings with it another set of questions as to where does such a journey begin
and end. The particular issues concerning the starting point when going from
home to work are examined below. As well, there needs to be a determination
of the boundaries of the employer’s premises. While in general terms, apart
from the precise determination of boundary lines in particular cases, this does
not usually present great problems, there may be situations where ascertaining
what constitutes the place of employment may be problematical.®® More
complex issues of determining the parameters of the time and space of the
employment present themselves in respect of the activities of certain types of
employees, such as salesmen and commercial travellers, whose working
arrangements are characterised by a high degree of fluidity. Such matters can
take on additional complexity in the context of arrangements governing work
in remote regions of Australia which may take a person away for periods of
months at a time. The leading case of Hatzimanolis v ANI Corporation Ltd'®

vividly illustrates some of these issues and the broad scope given to the notion
of the course of employment in contemporary Australian jurisprudence. In that
case, an electrician was engaged for a three-month project in a remote part of
Western Australia. The work involved working six days a week and occasional
Sundays in return for which the company provided full board and

97 SA ss 30(3)a) and (c).

98 St Helen's Colliery Co Ltd v Hewitson [1924] AC 59; [1923] All ER Rep 249 and Weaver
v Tredegar Iron & Coal Co Ltd {1940] AC 955; [1940] 3 All ER 157.

99 For instance, the New South Wales case of Bull v Schweppes (Aust) Pty Ltd [1960] WCR 67

where Wall J found that the place of a union picnic was a place of employment for those who
attended it.

100 (1992) 173 CLR 473; 106 ALR 611.
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accommodation and access to two company vehicles that could be used for
company sanctioned sightseeing on Sundays on which the worker was not
required to be on duty. On the return journey from one such sightseeing trip,
Hatzimanolis was severely injured when the company vehicle overturned. The
New South Wales Court of Appeal denied compensation on the grounds that
the trip was not incidental to the worker’s employment. However, the High
Court overturned that decision. It took an expansive view of the nature of the
employment and held that the entire time during which the worker was
engaged constituted an overall period or episode of work. Although the
worker's injuries were sustained in an interval between undertaking his
ordinary duties, they occurred during a company-sanctioned activity and were
consequently sustained in the course of his employment.

t may be that the expansive approach to this issue, exemplified by
Hatzimanolis, and characteristic of the style of the Mason High Court, in part
constituted a stimulus to the process of roll-back, in terms of a legislated
requirement for a significant employment connection to found compensability
of claims, that emerged during the 1990s. However, as already discussed,
a combination of more generalised factors emerged to stamp upon the 1990s
a radically different set of changes from those that emerged from the 1980s.
Some of these are discussed in the succeeding sections of this article.

General test of employment connection

As previously mentioned Victoria, in 1992, legislated the requirement for a
specific test of work-relatedness, in addition to the general ‘arising out of or
in the course of employment’ condition. This was framed in terms of a
condition that a worker’s employment be ‘a significant contributing factor’ to
the injury.'® It was further provided that, in determining this issue, a number
of issues must be taken into account. These are the duration of the worker’s
current employment, the nature of the work performed, the particular tasks of
the employment, the probable development of the injury occurring if that
employment had not taken place, the existence of any hereditary risks, the
lifestyle of the worker and the activities of the worker outside the
workplace.'0?

Similarly, New South Wales adopted its own additional test in 1996
(commencing 12 January 1997) but adopted the terminology of ‘a substantial
contributing factor’ to the injury.'®? However, this additional requirement is
not operative in respect of journey or recess claims, or for certain claims made
by trade union representatives.'%* Again, similar to Victoria, the New South
Wales provisions outline a range of (non-exhaustive) relevant considerations
10 be taken into account in determining whether a worker’s employment was
a substantial contributing factor to an injury. These involve the time and place
of injury, the nature of the work performed and the particular tasks of the
work, the duration of the employment, the probability that the injury or a
similar injury would have happened anyway but for the employment, the state
of the worker’s health before the injury and the existence of any hereditary

101 Vic s 82(1).
102 Vic s 5(1B).
103 NSW (WCA) s 9A(1).
104 NSW (WCA) s 9A(4).
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risks, the worker’s lifestyle and his or her activities outside the workplace.!05
. Thcn Queensland, in 1999, moved to legislate for the Victorian test of ‘a
81gqxﬁcant contributing factor’,'% with the proviso, however, that this
a@dmonal requirement not apply with respect to recess'0? (’)r journe
injuries. '08 Y
. Th§ intention of the legislature with these moves was unambiguously in the
direction of requiring a very clear degree of employment connection to the

injury as a bgsis for compensability. The Victorian Minister in introducing the
1992 legisiation made the point that the:

word ‘signiﬁcaqt’ has beer.l included in the definition of injury and elsewhere in the
Act to emphasnse. the point that workplace injuries will be compensable under
WorkCover only if there is a strong connection between work and the injury.'®

Howe.:verZ the judicial interpretation of what is meant by ‘significant
contributing factor’ and ‘substantial contributing factor’ in the Victorian and
New South Wales provisions, respectively, has been very opaque and unclear.

Indeed i isi
Ortn) S(:v é;\:/leagher JA in a recent New South Wales Court of Appeal decision

Many judges have spent a great deal of time and diffic i i

‘ ulty analysing and ponderin,
Fhe meaning of the word ‘substantial’. But this word is a plain English wgrd whicﬁ
is undex.'slood by anyone who is not a judge. Nor have the endless judicial
lucubrations on the word contributed to anyone’s understanding of it. And nobody

in their senses would regard a cause whi i
: ch could be correctly categorised
‘minor’ as ‘substantial’.!'® ¢ * e

In 'Vic'toria, Ashley J, in examining the interpretation of ‘significant
conu.‘lbutmg factor’, in Popovski v Ericsson Australia Pty Ltd,'"! considered
that it represented a less stringent requirement than that for the ;njury to ‘arise
out of thg employment’ in that it is possible to envisage situations where the
{“J“r},’ might satisfy the former test but not the latter. As to the meaning of
sgmﬁcant’, Ashley J noted a spread of views in the County Court from that
of more than de minimis but less than a major or dominant factor” to that ‘of
~consxderab_le amount of effect’. While inclining more to the second of these
interpretative meanings, Ashley J went on to observe that ‘at a practical as
dlstm.ct from conceptual level, the distinction between an employment
contpbutlon exceeding de minimis and an employment contribution of
con'sx.derablc amount or effect may be more apparent than real’.!'2 In a later
dec1“51>on.. Ashley J has queried whether, as a matter of statutory construction
the *significant contributing factor’ test even applies to injuries in the primaq;

105 NSW (WCA) s 9A(2).

106 QId s 34(1).

107 Qld s 36(2).

108 Qld s 37(2).

109 Hansard, Legislative Council, 13 November 1992, p 608

110 Dayton v Coles Supermarkets Pty Litd (2001) 22 NSWCéR 46 at [16}]

111 [1998) VSC 61 (unreported, Ashley I, 4 September 1998, BC9804540)‘. While the decision
in Popovski was overturned by the Court of Appeal this was on grounds unrelated and

Ashley J’s position on these matters was not di sed i
PR AAS not discussed in the appeal.



130 (2002) 15 Australian Journal of Labour Law

sense but rather simply to disease and aggravation of injury and disease
claims.'?3

The New South Wales Court of Appeal has considered the ‘substantial
contributing factor’ test in the New South Wales statute on two occasions. In
Mercer v ANZ Banking Group,''* Mason P (with whom Meagher and
Beazley JJA agreed without supporting arguments of their own) rejected the
position of Bishop J of the Compensation Court that ‘a substantial
contributing factor’ is as stringent a concept as that of ‘arising out of’ the
employment, explicitly endorsing the contrary view of Ashley J in Popovski
noted above. In remitting the proceedings for a further hearing in the
Compensation Court, Mason P acknowledged that s 9A leaves a broad area
within which the personal judgment of the individual judge as to what is
‘substantial’ may be determinative. However, he also found that s 9A applies
to cases of both injury and disease and does not require that employment be
‘the’ substantial contributing factor. Further, and importantly, Mason P held
that the absence of ‘employment characteristics’ in the precise activity that led
to the injury should not be treated as determinative by the judge deciding the
issue. Perhaps not surprisingly, an attempt was made to appeal the case to the
High Court. However, Gaudron and McHugh JJ, while not being convinced
that the Court of Appeal had ‘correctly analysed the decision’ of the judge at
first instance, nevertheless did not consider it an appropriate case for the grant
of special leave.

Almost exactly a year after its decision in Mercer, the Court of Appeal
again considered the meaning of s 9A in Dayton v Coles Supermarkets Pty
Ltd."'s This time all three judges (Meagher and Giles JJA and Davies AJA)
delivered opinions. Giles JA noted that Mercer was the ‘only appellate
decision involving the meaning to be given to “substantial” in s 9A(1)’ but
found himself having ‘some difficulty in gaining from the decision clear
guidance as to the meaning of [this term]’.'!¢ Surprisingly, neither of two other
judges alluded to Mercer.!'7 Apart from rejecting the proposition that a cause
that could be categorised as minor could meet the test of substantial,
Meagher JA did not offer any further elucidation as to what is meant by
‘substantial’, while Giles JA concluded that a contributing factor which is
minor, in comparison with two other substantial factors, is not a substantially
contributing factor. Only Davies AJA attempted some definition, namely that
the words ‘substantial contributing factor’ require that compensation only be
paid when the employment contributed to the injury in ‘a manner that is real
and of substance’. However, this attempted definition suffers from its own
opacity and it may be that the High Court will again, notwithstanding the
refusal for special leave in Mercer, sometime be called to serve, in what has
come to be a not uncommon role, as the arbiter on provisions in the New
South Wales legislation.

The upshot is that there is currently considerable uncertainty as to the

113 Hegedis v Carlton & United Breweries [2000] VSC 380 (unreported, Ashley J,
27 September 2000, BC200005729). At time of writing this decision is on appeal.

114 (2000) 48 NSWLR 740.

115 (2001) 22 NSWCCR 46.

116 Ibid, at [24].

117 Meagher JA was a member of the court in both decisions.
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precise nature of the work relatedness concept, in terms of a general test of
employment connection. This should be of some concern since this test is the
ruling doctrine in Victoria, New South Wales and Queensland, jurisdictions
which collectively provide workers’ compensation coverage for some
6.04 million workers.!'® The notion of what should be the proper nature of
work-relatedness necessary to found a claim under the ‘in the course of
employment’ limb of the primary entitlement provision has moved. The
jurisprudence was settled by the decision of the High Court in Kavanagh v
Commonwealth (in terms of a purely temporal requirement with a worker
simply having to be engaged in an activity that was part of or incidental to his
or her employment). Now, however there is uncertainty as to what is meant by
the statutory requirement that a worker’s employment must be a ‘significant’
(Victoria and Queensland) or a ‘substantial’ (New South Wales) ‘contributing
factor’ to the injury. The attempts, to date, by the courts to give meaning to
these provisions have smacked of judicial sophistry, and the intervention of
the High Court may be needed for definitive guidance.

Test relating to disease

While the requirement of an element of work-relatedness, additional to that
inherent in the primary entitlement provision, is a relatively new development
with respect to injury claims, there has traditionally been some requirement of
work-relatedness in respect to the compensability of disease claims. The test
is often quite low. For instance, in the ACT, employment must simply be a
‘contributing factor’ to the contraction of a disease or the suffering of an
aggravation, acceleration or recurrence of a disease.''® Similarly, in South
Australia, the employment must have ‘contributed’ to the disability in the case
of diseases and secondary disabilities.!2° Under Comcare the employment
must have ‘contributed to in a material degree’ to the contraction of the
disease,'?! a requirement that has been found to be no more than ‘pertinent or
likely to influence’.!22

In Tasmania the test was that the employment contributed to the disease ‘to
a substantial degree’.!?* The meaning of this term was considered by the Full
Court of the Supreme Court of Tasmania in University of Tasmania v Cane.'?*
In that case, Wright J considered that the word ‘substantial’ was used in a
relative sense with a recognition that there may be other causes for the disease.
Accordingly, there may be a number of ‘substantial’ factors causing a
particular condition. In particular he held that the provision does not require
that employment be ‘the’ substantial cause of the disease. Similarly, Slicer J
found that the provision did not attempt to fix a percentage of employment
contribution or to exclude the operation of other contributory factors including
predisposition or susceptibility to a particular condition. More particularly he

118 Heads of Workplace Safety and Compensation Authorities, Workers' Compensation
Arrangements in Australia and New Zealand, November 2001, pp 10-11.

119 ACT s 9(1).

120 SA s 30(2)(b).

121 Comcare s 4(1).

122 Miers v Commonwealth (1990) 20 ALD 483.

123 Tas s 25(1)(b) and 3(2A).

124 (1994) 4 Tas R 156.
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found that the work component was one that was required to ‘be more tht?n
trivial or inconsequential’.'2s In an effort to overcome the effect of ()tois
decision, amending legislation was ;nacted, t:clkmg effect from 1 July 2001,
that stipulated that the ter;ln ‘subfstantl,al‘ ;ieegree was to be regarded as meaning
‘ j ost significant factor. .
thlenm\?ggtro?i;,mNew %outh Wales and Queensland the legislat‘lv_e ggangca,s
already referred to above require that the employmeqt be a ‘signi cant’,
‘substantial’ or ‘significant’ contribution to the contraction of the dli;:,ase or
the aggravation etc of a pre-existi.ng disease, rgspecnvely. In Western
Australia, there is a requirement that, in rfaspegt of a disease or the recurrer:cbeé
aggravation or acceleration of a pre-existing ch:sease, the emggo%/mdem mu.sn >

a contributing factor and contribute {0 a significant deg.ree.. n et‘em‘l(li g[
the issue of employment contribution and }hat of contribution to a sx%im can
degree, a number of matters shall be taken into account. These are theZi pratxtgn
of the employment; the nature of, and pamcular tasks mvolfvteh g}, asz
employment; the likelihood of the contraction, recurrence, etccl.o F t15;*,8 >
occurring despite the employment; the existence of any hereditary facto .
relation to contraction, recurrence etc of the disease; matters affecting the
worker’s health generally; and activities of the worker not related to the

128

emlglog?rs?r:'ary, while the requirement for an element of employmenf
connection, in addition to the ‘arising out of or in .the course of employmentf
condition, has been a traditional prerequisite for dlsgasg c'laJ.ms, the natulrle o
this requirement has varied considerably between Junsdlcngng. Asd well, 2sf
illustrated by the Tasmanian experience, there has beep.a 51m11ar. egre:[ of
sophistry and opacity in the judicial treatment of the addmggal requireme [
has been exhibited more recently with respect to such additional requiremen
in relation to injuries, discussed above.

Legislative modification of commuting and other travel

arrangements . .

One difference between workers’ compensation arrangements 1n Australia anci
those, for instance, in the United States is in the extension of the course 0
employment coverage to commuting grrangements. Such cover;lige wa‘i‘ nrelw;
part of English workers’ compensation axjrangem@@ a.nd the pos(; :io -
common law is that compensation is not available for injuries sustaine unl?g
journeys to and from work except in the narrow circumstance that tht:ch wtor e;
is travelling in transport provided by the employer and is obhgeq by le1 Zrmf
of his or her contract of employment to {nake; use of this met 3 h(“)
transport.'2® During the 1940s most Austrahgn Jurlsdfcgons.reveise' tl t1s
general exclusion by enacting specific deeming provisions in re ation to

i being in the course of
ourneys to or from work to recognise them as )
Jemplo;’ment. Then, almost equally as dramatically, during the 1990s,

125 Cox J agreed with both Wright and Cox JJ.
126 Tas s 3(2A).
127 WA s 5(1).

128 WA s 5(5). )
l%‘) St Heleﬁz's Colliery Lid v Hewitson (1924} AC 59; [1923] All ER Rep 249 and Weaver v

Tredegar Iron & Coal Co Ltd [1940] AC 955; [1940] 3 All ER 158.
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a number of jurisdictions either abrogated such coverage or continued its
operation subject to particular restrictions.

However, apart from travel that is integral to employment duties, either
generally (for example, transport drivers) or incidentally (such as undertaking
employment-related errands), there exists a range of other situations where
travel arrangements may be accorded the status of workers’ compensation
coverage. These include travel to educational institutions for trade or technical
training etc or for receiving medical or allied examination or treatment. The
result of recent changes means that the coverage for commuting and other
travel arrangements, between the various jurisdictions represents a complex
mosaic of disparate arrangements. Similarly complex, is the alternative
compensation arrangements that may be available if workers’ compensation
coverage does not exist. Three Australian jurisdictions — Victoria, Tasmania
and the Northern Territory — have no-fault motor accident compensation
schemes of varying levels of comprehensiveness. In other jurisdictions
recourse will have to be made for tort-based compensation under compulsory
third-party insurance arrangements, with the requisite need to demonstrate
fault in another party to ground recovery, or other alternatives. Such
alternatives may include the federal social security system, private disability
insurance, occupational sick pay or drawing upon personal savings.

Commuting arrangements

Journeys to and from home and the workplace generally still receive deemed
coverage in all jurisdictions except for Victoria, Tasmania and Western
Australia (where coverage has essentially been abrogated) and South
Australia, where such coverage has been restricted. The South Australian
journey provisions require that there be a ‘real and substantial connection’
between the employment and the accident out of which the disability arises,
a connection that will not be satisfied by the mere fact that the journey is to
or from work.'3° In the Northern Territory, amending legislation, in 1991,
transferred most commuting coverage involving motor vehicles from the
Work Health scheme to the no fault motor accident scheme governed by the
Motor Accident (Compensation) Act (MACA).!3!

In Queensland the coverage is for a journey between a person’s home and
place of employment. The term ‘home’ is not defined. By contrast, in New
South Wales the terminology is ‘place of abode’ which is defined as including
the place where a worker has spent the night preceding a journey and from
which the worker is journeying and also the place to which the worker is
journeying with the intention of there spending the night following a
journey.'32 New South Wales recognises the widest or most highly nuanced
range of commuting arrangements of any jurisdiction including a journey
between any camp or similar temporary residence connected with their work
and place of abode and between their place of abode and a place of pickup.!33
Similarly, Comcare’s definition of a ‘place of residence’ includes the place
where the employee normally resides, another place where an employee

130 SA ss 30(S)(b)(i) and 30(6).

131 NT s 4(2A)(b), with some qualifications in s 4(2B).
132 NSW (WCA) s 10(6).

133 NSW (WCA) ss 10(3)(e) and (f).
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temporarily resides for the purpose of their emplc')yment and any otl:s‘,r 3::1((:;
where an employee stays or intends to stay oveml.ght. Hovy<?ver,1m r ifemem
this last formulation of ‘place of residence’, there is an anltxo_na requ rement
that the journey from work to that place does not substannglly mcrea;se the risk
of injury compared with a journey from work to their normal p
idence.'3* ' o
res”ll‘(:le recognition of coverage for journeys to apd from W(‘)rk. b(ir}ntgs v:;:gvg
a requirement to specify where such joumeys beglfl.. Var.lous jurisdic 10111n have
defined the boundary line of ‘place of residence’ in dlﬁefgnt wayz. In ew
South Wales, the boundary of a worker’s ‘place of aboFle is now n? Sr} o8
the boundary of the land on which the place of abode is situated. -C im far
definitions exist in Queensland'3¢ and under Comcare, although the omz e
" definition makes allowance for the fact. that, where an F:mpl:yee o;:)nee’s
occupies a parcel of land contiguous Wlth' that upon whlcb the emp Cey1 ces
residence is situated, the relevant boundary is that of thg coqtlgglc)us part els of
land if treated as a single parcel.'3” The ACT legxslatlop is silent l]l(pO s
issue but the Supreme Court of the ACT has uphel‘d clalmslzy “}/10; er: who
slipped on stairs leading from their flat'3® or to their garage'’® while o
way to work as being in the course of employment.

Other journey arrangements . . X
Journeys between the workplace and pla}cgs the workgr .1? reqm:gdbi):’ taﬁ
employer to attend for education or trgmmg are exphc.xt yhcov. 4
jurisdictions except the ACT.'40 While in Soutb Australla_t gri 1ts sill the
requirement that there be a ‘real and :eubstantu.ll cgr.mectl'on ﬁwf on e
employment and the accident out of which the disability arises, t (ei :ational
this journey provision is framed in terms qf attendance a; atr;l'e :1 ptiona)
institution under the terms of an apprennces}}lp or other 1egal (;) 1ga;‘ 181 o et
the employer’s request or with the employer s approval .shou tr;rze‘a
requirement is essentially fulfilled without further requ1remin ! red o

Also, journeys between the workplace: and plgces the worker 1s rtegtC edio
attend for the purposes of obtaining medical certlﬁcat.es' or treatmend -or ol
picking up compensation payments are explicitly cofv&;‘reAustralian
jurisdictions.'4? Comcare also extends coverage to members of the uetralan
Defence Force, Air Training corps, Australian Cadet corps and Navla et serve
Cadets who suffer injuries as an unintended consequence of medica ltrea nent
paid for by the Commonwealth.'43 Tt.le New Sf)uth Wa}]es‘i‘cheme also co
journeys for consultation etc in relation to artificial aids.

134 Comcare s 4(1).
135 NSW (WCA) s 10(4).
136 QId s 37(3). S 6B)
137 Comcare s 6(1A) an .
138 Evans v Manco Pty Lid (1977) ]lgg/;ﬁ{své::[) g 7342
¢ Bros Pty Ltd v Ubojcic ( 42 ]
;Zg (S;e:: Lfi;r ;:;mp{e NT s 4(1)(c). There are similar provisions in Comcare, NSW (WCA), Vie,
Qld, SA, WA and Tas.
141 SA s 30(5)(b).
142 See for example Comcare s 6(1)(b)(viii).
143 Comcare s 6A.
144 NSW (WCA) ss 10(3)(d) and 74(3).
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Limitations on journey claims

The extension of coverage to journey injuries by the Australian schemes from
the 1940s was subject to certain coverage qualifications. The most important
of these was the loss of coverage in the case of a substantial interruption of,
or substantial deviation from, the purpose of the journey (for example,
commuting, attending an educational institution etc) that materially added to
the risk of injury.’*> These limitations have been maintained in the current
schemes with a number of jurisdictions either refining such limitations or
adding new grounds for coverage exclusion. Thus, in New South Wales the
traditional qualification is maintained in essentially the form just quoted,'46
but has been joined by an additional disqualifying element of serious and
wilful misconduct in terms of being under the influence of alcohol or another
drug unless this did not contribute to the injury or the substances were not
consumed or taken voluntarily.'*” Additionally, coverage is denied where the
injury results from a medical or other condition that was not caused by or
contributed to by the journey.!48
The other jurisdictions, apart from Tasmania, reflect variants of this

situation, for instance in terms of maintaining the traditional exclusion for a
substantial interruption to or deviation from a work-related journey that
materially increases the risk of injury, although there may be some finessing
of the terminology. Comcare precludes compensation where a worker has

chosen a route that substantially increases the risk of an accident when

compared with a more direct route or for an interruption that similarly

increases such risk.!*® The ACT and the Northern Territory similarly require

the worker to have been travelling by the ‘shortest convenient route’,'50 while

South Australia requires that a worker must have taken a ‘reasonably direct

route’.'s! In Queensland the exclusion operates in respect of a substantial

delay before the worker starts the journey or makes a substantial interruption

of or deviation from the journey, except where the delay, interruption or
deviation is connected with the worker’s employment or arises from
circumstances beyond the worker’s control.!s2

Other statutory modifications — Coverage exclusions and
inclusions

While workers” compensation is essentially a no-fault system of
compensation, injuries that result from certain types of worker behaviour can
be excluded from scheme coverage. On one level of analysis this can be seen
as the introduction of some element of fault into the operation of the system.
On another level, there may be mounted a justification for such exclusions that
are explicitly tied to the notion of work-relatedness as a controlling element
for scheme coverage (see above). On this level, there may be more than one

145 See, for example, Workers’ Compensation Act 1958 (Vic) s 8(2)(b).

146 NSW (WCA) s 10(2).

147 NSW (WCA) ss 10(1A) and 10(1B).

148 NSW (WCA) s 10(1C).

149 Comcare s 6(2)(a).

150 See, for example NT s 4(1)(b), (c) and (e). There are similar provisions in the ACT.
151 SA s 30(7).

152 QId ss 38(2)(b) and 38(3).
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notion of work-relatedness to which an appeal may be made. For instance, the
justification for excluding an injury resulting from serious and wilful
misconduct may be attempted, variously, on the basis that there was no
employer benefit; that there was no causal relationship between the injury and
the employment; that, while there may be a nexus with the employment in
terms of time and space, there was no nexus with an activity of an
employment-like character.

The various schemes have retained a feature from the original English
statutes, namely the exclusion from receipt of benefits for injuries that are
self-inflicted.'s* Similarly with injuries that are caused by the serious and
wilful misconduct of the worker unless the injury results in death or serious
and permanent impairment or incapacity.'** The only real difference in
terminology is the use of ‘long-term’ in place of ‘permanent’ incapacity in the
Notthern Territory'ss and the attempt to quantify what is meant by permanent
impairment in Queensland. This is specified to be where WorkCover considers
that the injury could result in a work-related impairment (WRI) of 50% or
more, except that compensation is still not payable for injuries that could
result in a WRI of 50% or more where this arises from a psychiatric or
psychological injury or combining such an injury with another injury.'*®

Traditionally, what is meant by ‘serious and wilful misconduct’ has not
been further defined or iltustrated. However, in recent years, a number of
jurisdictions have specifically included injuries attributable to being under the
influence of alcohol or other drugs as being encompassed within the serious
and wilful misconduct exclusion!s? and/or specified particular offences
(especially in respect of the use of motor vehicles) as amounting to serious and
wilful misconduct.!s® In Western Australia, serious and wilful misconduct
extends to the failure by a worker, without reasonable excuse, to use protective
equipment etc provided by the employer.'>

In respect to disease claims, a number of jurisdictions preclude
compensation in circumstances where 2 worker has made a wilful and false
representation that he or she does not suffer from the disease.'s® As well, there
is a range of other express exclusions from coverage in particularjuﬁsdictions
such as in respect of social or sporting activities except where the activity
forms part of the worker’s employment or is undertaken at the request or
direction of the employer.'®!

Just as the governing statute may exclude coverage as the result of
particular actions by a worker or in respect to particular activities,
concomitantly, there may be specific provisions enabling such coverage. As
already discussed, ope important area of statutory extension has been in
respect of journey injuries. Just as this extension includes travel to places of

153 See, for example, Seacare s 26(2). There are similar provisions in all other jurisdictions.
154 See, for example, Seacare § 26(3). There are similar provisions in all other jurisdictions.
155 NT s 57(1).

156 Qld ss 157(1) and (2).

157 See, for example, Vic s 82(4). See also SA, WA, NSW (journeys).

158 For example, Vic s 82(4A). See also Qld (journeys).

159 WA s 22.
160 See for example Comcare s 7(7). There are similar provisions in the ACT, Vic and Tasmania.

161 See for example SA s 30(4). There are similar provisions in Tasmania.
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Commonwealth — Occupational Health and Safety (Maritime
Industry) Act 1993 (Cth) (OHS(MDA Cth) (overseas and interstate
maritime employment);
New South ;\)’Vales — Occupational Health and Safety Act 2000
NSW) (OHSA NSW)); =
(Victoria — Occupational Health and Safety Act 1985 (OHSA Vic);
+ Queensland — Workplace Health and Safety Act 1995 (WHSA Qld);
« South Australia — Occupational Health, Safety and Welfare Act
1986 (OHSWA SA), ‘
« Western Australia — Occupational Safety and Health Act 1984
OSHA WA);, .
. El“asmania — Workplace Health and Safety Act 1995 (WHSA Tas);
« Northern Territory — Work Health Act 1986 (WHA NT);
« Australian Capital Territory — Occupational Health and Safety Act
1989 (OHSA ACT).

.

Reported injuries and disease

There is a requirement under each of the /.\t.xstr'alian. OHS statufes for the
reporting of particular types of work-related injuries, diseases and ‘dangerous
occurrences’ to the relevant OHS inspectorate b.y the employer whose;
workplace was so affected.!s® These provisions are lmportant cgmponents 0
the inspection and enforcement strategies of the {\ustral}an. OHS 1.nspectqrates.
Much of the work of the inspectorates is reactive, gqncnpally in relation t((;
reported incidents and complaints abf)ul unsafe conditions from wgrkers an
others. Aggregated statistics from incident reports also provide OH agen}fles
with data to guide their inspection and enforcement programs. He}\ge, these
statutory reporting requirements are an imp_)ortant component of the l(‘:llsco(\;c}:%
systems’'7® of the inspectorates. Most, if not'a.ll,\olf 'the. Australian >
inspectorates closely scrutinise reported fat:flm‘es, injuries, diseases an
incidents and conduct investigations of those incidents cpnsxdered.to t_)e the
most serious. Such investigations can result in prose_cutlons., ‘tl‘le issuing og
improvement or prohibition notices, and other Preventlon activities. ReporteS
incidents also have the potential to prov1d‘e some measure of . OH
performance within a jurisdiction, by measuring thg mc1der'\ce. of injury,
illness and ‘near misses’. However, the realisation of this pote{\txal 1slcurrently
severely constrained by the shortcominfgs in the l.evel’of reporting of incidents,
ecially the gross under-reporting of ‘near misses . . ‘
es}ijsuall))// thes%: statutory reporting requirements specify the maximum tlI}:)e
in which a report must be made and the form that such report shoulfi ta e%
Only work-related incidents need to be reported and the{ notion 0O
<work-relatedness’ can be analysed using the same broad categories as those
used above in relation to the work-relatedness of i]lne_ss and injury under the
workers’ compensation statutes. Essentially the reporting requirements reflect
a notion of ‘work-relatedness’ that is an amalgam of the fifth ’and sixth for'ms
of this concept outlined (above) in respect of workers’ compensation

169 See also R Johnstone, Occupational Health and Safety Law and Policy, LBC, Sydney, 1997,

335-8.
170 &P Hawkins, Environment and Enforcement, Clarendon Press, Oxford, 1984. p 90.
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arrangements. That is, they are simply concerned with the reporting of
injuries, diseases and ‘dangerous occurrences’ that are associated with work,
although their reporting reach goes beyond that of workers’ compensation
statistics in that (as mentioned below) it covers both employees and
non-employees, as well as events that do not result in an injury or illness. They
are concerned both with matters (in practice, mainly injuries and dangerous
occurrences) that are work-related in terms of the nexus of time, place and
activity and with matters (in practice, mainly diseases) that do not fit into this
first category but which have some causal relationship (by reference to the
actual risk test) with work.

Whereas the workers’ compensation provisions only apply to ‘workers’, the
OHS statutory reporting requirements typically cover events involving both
‘employees’ and persons other than employees. This latter category will
clearly include persons outside the expanded definitions of ‘worker’ in the
workers’ compensation statutes, as discussed earlier in this article. Indeed, it
will cover persons who are not in a contractual relationship with an employer.
For example, the relevant New South Wales provision defines some of the
incidents that must be reported in terms of incidents involving ‘employees’
(for example, illnesses to employees that are related to work processes,'”' and
incidences of workplace violence).'7? All of the other ‘occurrences’ listed as
being reportable are expressed in terms of ‘persons’, or do not use the term
employee, person or worker at all. The Victorian'”® and Tasmanian'’4
provisions only make reference to ‘persons’. Queensland, likewise, does not
qualify the reporting requirements by reference to ‘employees’ or
‘workers’.!”> Both Commonwealth provisions require fatalities and serious
personal injuries involving ‘any person’ to be reported. Certain injuries to
‘employees’ must also be reported.'”¢ ‘Dangerous occurrences’ are defined in
similar terms. The Northern Territory'”” and Australian Capital Territory'?8
expressly require the reporting of injuries to persons who are not workers or
employees, respectively. The South Australian provisions limit immediately
notifiable work-related injuries to injuries and fatalities suffered by
‘employees’. Notifiable ‘dangerous occurrences’, however, are not limited by
reference to risks to ‘employees’.!7”® Western Australia only requires injuries
or diseases suffered by ‘employees’ to be reported.'®® Thus, apart from the
Western Australian requirements, which are narrower than the workers’

171 Occupational Health and Safety Regulations 2001 NSW c! 341(b).

172 Occupational Health and Safety Regulations 2001 cl 341(i). Note that subcl (g) refers to
‘workers’ exposed to lead risks.

173 Occupational Health and Safety (Incident Notification) Regulation 1997 Vic.

174 WHSA Tas s 47.

175 Workplace Health and Safety Regulation 1997 Qld s 52, and WHSA Sch 3.

176 OHS(CE)A Cth s 68 and OHS(MI)A Cth s 107.

177 For example Work Health (Occupational Health and Safety) Regulations (NT) reg 46(e).

178 OHSA ACT s 85(1)(d). Paragraph (a) makes reportable ‘the death of person’, and the risks
in dangerous occurrences are defined in terms of risks to persons (Occupational Health and
Safety Regulations 1991 (ACT) reg 2A).

179 Occupational Health, Safety and Welfare Regulations 1995 (SA) regs 6.6.2(1), 6.6.1(3) and
6.6.3.

180 OSHA WA s 19(3). See, however, recommendation 25 of the Review of the Occupational
Safety and Health Act 1984, Consultation Draft, 2002.



140 (2002) 15 Australian Journal of Labour Law

compensation provisions, the Australian OHS statutes envisage that incidents
to persons other than employees must be reported.

The particular events that must be reported are relatively similar across the
various jurisdictions extending beyond the notions of injury and disease in the
workers’ compensation statutes, although there is considerable variation in the
terminology used in respect of such events.

Unsurprisingly all jurisdictions require the reporting of accidents causing
death.!8! Cases of serious injury must also be reported in all jurisdictions,
although what amounts to serious injury and/or the terminology used
sometimes varies considerably. In the two Commonwealth schemes cases of
serious personal injury must be reported's? as well as any accident causing
incapacity for a period of five or more successive working days or (where
shiftwork is involved) five or more successive shifts.'8? Similarly, in
Tasmania, cases of serious bodily injury or illness, defined in terms of an
injury or illness whose disabling effects result in admission to hospital as an
inpatient, must be reported. '8

In New South Wales injuries at work that result in the amputation of a limb
or require a person to be placed on a life support system,'®s and any ot'her
injury or illness related to work processes (with a supporting medical
certificate) that results in unfitness to attend a person’s usual place of work or
to perform their usual duties at work for a continuous period of at least seven
days must be reported to WorkCover.'86

In Victoria there are notification requirements in respect of a person
requiring medical treatment within 48 hours of exposure to a subsFance ora
person requiring immediate treatment as an inpatient in a hospital. Such
notification also applies where a person requires immediate medical treatment
for the amputation of any part of their body, a serious head injury, a serim'xs
eye injury, the separation of their skin from underlying tissue (for example,.m
degloving or scalping), electric shock, a spinal injury, the loss of a bodily
function or serious lacerations.'8”

In Queensland notification is required in respect of a serious bodily
injury'®® defined in terms of an injury that causes death or impairs a person to
such an extent that as a consequence of the injury the person becorpes an
overnight or longer stay patient in a hospital.' Also requiring notification are

181 For example, OHS(CE)A Cth s 68(1)(a). There are similar provisions in .all. (?thel;
jurisdictions. Note that death is encompassed within the definition of ‘serious bodily injury
in Qld. i

182 For example, OHS(MI)A Cth s 107. There are similar provisions in OHS(CE)A.

183 OHS(CE)A Cth s 68(i)(a) and Occupational Health and Safety (Commonw.ealth
Employment) Regulations (Cth) reg 36A. Also mirrored in OHS(MI) Cth and regulations.

184 WHSA Tas s 47 (with definition in s 3). )

185 OHSA NSW ss 86 and 87, and Occupational Health and Safety Regulations 2001 cl 344 of
Pt 12.2.

186 OHSA NSW s 86(1)(b) and Occupational Health and Safety Regulations 2001 reg 341(a)
and (b). )

187 Occupational Health and Safety (Incident Notification) Regulations 1997 reg 7 made
pursuant to OHSA Vic s 59.

188 Workplace Health and Safety Regulation 1997 reg 52(1)(a).

189 WHSA QId Sch 3.

e
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cases of ‘work caused illness’.! This is defined in terms closely following
that of its meaning within the workers’ compensation system — namely, an
illness contracted in the course of doing work and to which work was a
contributing factor and the recurrence, aggravation, acceleration, exacerbation
or deterioration in a person of an existing illness in the course of doing such
work. However, in this context, its application extends to employers,
self-employed persons and workers.'9!

In South Australia there is a division into immediately notifiable
work-related injuries and generally notifiable work-related injuries. As well as
a work-related injury that causes death, immediately notifiable work-related
injuries are those that have acute symptoms associated with exposure to a
substance at work, and those requiring treatment as an inpatient in a hospital
immediately after the injury.'®? Generally, notifiable injuries are other
work-related injuries that incapacitate an employee for work for three or more
consecutive days.

In Western Australia a range of injuries must be notified forthwith. These
are a fracture of the skull, spine or pelvis, a fracture of any bone in the arm
(other than in wrists or hand) or in the leg (other than a bone in the ankle or
foot), an amputation of an arm, hand, finger, finger joint, leg, foot, toe or toe
joint and the loss of sight of an eye. In addition, any other injury which, in the
opinion of a medical practitioner, is likely to prevent an employee from being
able to work within 10 days from the date of injury must similarly be
reported.'3 Such notification also applies in respect of four infectious diseases
(tuberculosis, viral hepatitis, legionnaires’ disease and HIV) resulting from
work involving exposure to human blood products and similar material and
four occupational zoonoses (Q fever, anthrax, leptospiroses and brucellosis)
contracted from work involving the handling of or contact with animals,
animal hides etc or animal waste products.'9

In the Northern Territory all workplace accidents are required to be
reported, whether or not they result in fatality or bodily injury.'%s In particular,
however, other than fatalities, the reporting extends to any accident or
occurrence where, on the basis of medical advice, it appears likely that a
worker will be absent from work for five or more working days, where a
worker receives an electric shock or where a worker is injured and admitted
to hospital as an inpatient following exposure to a hazardous substance.'% [n
the ACT an injury resulting in incapacity for work for a period of seven days
must be reported.'®7

This survey of the types of injuries reportable under the OHS statutes shows

190 Workplace Health and Safety Regulation 1997 reg 52(1)(b).

191 WHSA QId Sch 3.

192 For example, Occupational Health, Safety and Welfare Regulations 1995 (SA) reg 6.6.1.

193 Occupational Safety and Health Regulations 1996 (WA) reg 2.4, made pursuant to OSHA
WA s 19(3). See, however, Review of the Occupational Safety and Health Act 1984,
Consultation Draft, 2002, p 93 for discussion of a loophole in this provision which may
permit long-term injuries to go unreported.

194 Occupational Safety and Health Regulations 1996 (WA) reg 2.5, made pursuant to OSHA
WA s 19(3).

195 WHA NT s 48A(a).

196 Work Health (Occupational Health and Safety) Regulations (NT) reg 46(b)~(d).

197 OHSA ACT s 85(1)(c) and Occupational Health and Safety Regulations 1991 (ACT) reg 5.
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that there may be injuries that are not reportable under the OHS statutes that
are nevertheless compensable under the workers’ compensation statutes.
Workers’ compensation schemes essentially provide generalised coverage for
all traumatic injury and occupational disease, provided other threshold
conditions of work-relatedness (such as being a ‘worker” and having the
requisite connection with employment) are met.'%® There is no threshold
condition of the injury having to be of a particular degree of severity or result
in absence from work for a specified period. Indeed, ‘medical only, no time
Jost claims’ represent a substantial propertion of all workers’ compensation
claims. On the other hand, all but one of the OHS statutes requires serious
incidents that do not result in injury to be reported.

In the past decade or so, the OHS statutes and regulations (apart from those
in Western Australia) have also required ‘dangerous occurrences’ to be
reported, even if they do not result in injury or death. For example, both of the
Commonwealth Acts require ‘dangerous occurrences’ to be reported, and
define such occurrences as an occurrence arising from the undertaking which
could have caused, but did not cause, the death or serious injury of any person,
or incapacity of an employee for five or more working days or shifts.!® In
Queensland a ‘dangerous event’, defined as an event at 2 workplace involving
imminent risk of explosion, fire or serious injury, must be reported. 2%
Tasmania requires the reporting of a dangerous incident as a result of which
a person could have been killed or could have suffered personal injury or
illness.2"!

New South Wales, Victoria, South Australia and the two territories take a
similar approach in listing events or incidents constituting dangerous
occurrences. For example, in NSW, events that must be reported include any
major damage to plant, equipment, building or structure; an uncontrolled fire
or explosion; an uncontrolled escape of gas, dangerous goods or steam;
imminent risk of explosion or fire; and the collapse of an excavation.??
Victoria requires the immediate reporting of an incident at a workplace which
exposes a person in the immediate vicinity of the incident to an immediate risk
to the person’s health and safety through the collapse, malfunction etc of

specified plant; the collapse or failure of an excavation, or any part of a
building or structure; an explosion, implosion or fire, the escape or spillage of
dangerous goods, or the fall from height of any plant, substance or object.20?
South Australia lists incidents and events that constitute dangerous
occurrences, and includes ‘any other unintended or uncontrolled incident or

198 This statement needs qualification with respect to industrial deafness, where commonly
threshold conditions operate, and psychological injuries and stress-related conditions, where
compensability is denied in certain circumstances (for instance, reasonable disciplinary
action carried out in a reasonable manner). Also, in some jurisdictions, there are additional
requirements in respect to certain mining-related conditions such as silicosis.

199 OHS(CE)A Cth s 68 (and reg 3); OHS(MDA Cth s 107 and reg 4. The OHS(CE) Regulations
reg 3 provide examples of occurrences which are taken to be dangerous occurrences.

200 Workplace Health and Safety Regulation 1997 (Qld) reg 52.

201 WHA Tas s 47.

202 OHSA NSW s 86(1)(a) and Occupational Health and Safety Regulations 2001 cl 344 of

Pt 12.2.
203 Occupational Health and Safety (Incident Notification) Regulations 1997 reg 8.
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workers’ compensation schemes under the ‘arising out of employment’ limb
where a compensable injury may be causally related to employment but occur
away from the workplace (for instance, a worker in a highly stressful work
environment who suffers a heart attack at home).

Once again, although a common pattern is discernible amongst most of the
reporting requirements in the OHS jurisdictions, closer analysis of the precise
wording of the provisions shows that there are significant differences in their
wording, which undermines comparisons of reported incidents from
jurisdiction to jurisdiction. It should also be noted that there is, no doubt, a
significant under-reporting of reportable incidents under the OHS statutes,
with some reports suggesting that only 20% of reportable incidents are

notified to the OHS authorities.2'*

4. General Duties and Regulations

The duties and obligations to be found in the general duties and regulations in
cach of the OHS statutes are notably different from the workers’ compensation
and OHS injury, illness and dangerous occurrence reporting provisions
discussed so far in this article. Whereas the workers’ compensation and OHS
reporting requirements are triggered by injuries and disease (or, in the case of
OHS reporting requirements, ‘dangerous occurrences’ not resulting in injury
or death), the standards in the OHS statutes are preventive, and require OHS
duty holders (see below) to remove or reduce work risks arising from
workplace hazards. One consequence of this is that data on the extent of
contraventions of these provisions is very difficult to obtain. The ratio of OHS
inspectors to workplaces in the Australian jurisdictions varies from between
1:1000 to 1:1500,2'5 and suggests that workplace inspections, and the
detection of contraventions, are likely to be infrequent. The majority of
detected contraventions are dealt with informally (advice, persuasion and
warnings), and are unlikely to be recorded as formal contraventions by the
inspectorate. Even where Australian OHS inspectorates do respond to detected
contraventions with formal enforcement action (improvement and prohibition
notices, infringement notices in some jurisdictions, and prosecution),?'¢ not all
of the Australian inspectorates keep detailed records of the details of these
contraventions. Even if such data was available, for the reasons outlined
earlier in this section, it would not be consistent with workers’ compensation
and OHS reporting data.

Historically the notion of work-relatedness in the OHS statutes was
determined largely by the traditional OHS regulatory paradigm, which was
based on a number of assumptions about how and where workers worked. The
traditional approach to OHS regulation, which evolved in nineteenth century

214 Western Australia, Review of the Occupational Safety and Health Act 1984, Consultation
Draft, 2002, pp 91-2. As noted above, Western Australia has the narrowest OHS reporting
requirements.

215 R Johnstone, ‘Occupational Health and Safety Regulation in Australia: Overview and
Reflections’, WorkCongress 5 Conference, Working Safely in a Changing World, Adelaide,
March 2001. See also Industry Commission, Work, Health and Safety, Vol I, Industry
Commission, Melbourne, 1995, p 423, Table M.5.

216 See ibid.
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extended beyond the common law definition to include independent
contractors and their employees.?23
The other elements of work-relatedness in the employer’s general duty to
employees vary across the jurisdictions. In s 21 of the OHSA Vic and s 19 of
the OSHA WA the duty requires an employer to ensure that the ‘working
environment’ is safe and without risks to health. The expression ‘working
environment’ is not defined in either statute, and commentators agree that it is
to be given a broad interpretation.??* The remaining statutes also define
work-relatedness in terms of a nexus of time, place and activity.??s The WHA
NT refers to ‘working environment at a workplace’ and requires the workers
so protected to be working at the workplace. Section 19(1) of the OHSWA SA
and s 9(1) of the WHSA Tas express the duty as being owed to employees
‘while at work’. Section 16(1) of the OHS(CE) Cth, s 8(1) of the OHSA NSW,
s 28(1) of the WHSA QId and s 27(1) of the OHSA ACT specify that the
employer must protect the health, safety and welfare ‘at work’ of employees.
These statutes generally provide that an employee is ‘at work” when she or he
is at her or his workplace or, in Queensland, at another workplace at her or his
employer’s direction. Workplace is generally defined as a place where an
employer or self-employed person works. The phrases ‘at work’ and ‘place of
work’ (or ‘workplace’) have been expansively interpreted by the courts,226
The employer and self-employed person’s duties to persons other than
employees have different touchstones for work-relatedness.??” Rather than
defining work-relatedness by reference to the form of the work relationship
(the contract of employment), the OHS statutes in the eastern States, and in the
ACT and Commonwealth, require employers and (in all but the
Commonwealth) self-employed persons to protect others from risks arising
from ‘the conduct of the undertaking’. In some of these statutes there is a
further requirement of a geographical nexus between the person to whom the
duty is owed and the duty holder’s workplace. The South Australian and
Western Australian statutes take a different approach, and define
‘work-relatedness’ by reference to work undertaken by the duty holder. In
Tasmania the nexus is ‘work carried on at a workplace’.
Similar provisions to those in s 22 of the OHSA Vic are to be found in
Queensland, New South Wales, the Commonwealth (where the duty is only

223 See OHSA Vic s 21(3). See also OHS(CE)A Cth s 16(4), OSHA WA ss 19(4) and (5),
OHSWA SA s 4(2), WHA NT s 3(1) and WHSA Tas s 9(4)-(7). These provisions are quite

different in form and content from the provisions in the workers’ compensation statutes

which extend to the coverage of ‘worker’ to certain kinds of independent contractors. The

workers’ compensation extensions (see above) extend the definition of ‘worker’ in an ad hoc

and piecemeal manner, whereas the OHS extensions refer to independent contractors

generally, but are restricted by reference to criteria such as the control exercised by the

employer.
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226 See W Thompson, Understanding New South Wales Occupational Health and Safety
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