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Articles

Paradigm Crossed? The Statutory
Occupational Health and Safety
Obligations of the Business Undertaking

Richard Johnstone®

In this article, Richard Johnstone examines Australian statutory OHS
obligations in the context of the changing nature of the Australian labour
market. The focus of the paper is on the statutory ‘general duties’ owed by
employers and self employed persons to both employees and persons other
than employees. The article explores the scope of these general duty
provisions and applies them to the more traditional employment relationship
and to newer forms of work arrangements including contracting, outworking,
labour hire companies and franchising agreements.

Introduction

Over the past two decades, the Australian Labour market has undergone
significant changes.! Permanent full-time employment has been in decline,
with a cormresponding increase in casual, or temporary, employment,
particularly among young workers. Quinlan and Mayhew? report that the
incidence of temporary employment in Australia from 1983 to 1994 increased
from 15.6% to 23.5%.3 In 1994 just over 30% of women,* and just under 59%
of young workers (16 years to 19 years)s were in temporary employment.6 The
increase in part-time work in Australia has been even more conspicuous,

* T C Beirne School of Law, The University of Queensland. Thanks to Harry Glasbeek, Max
Costello and Breen Creighton for their helpful comments on earlier versions of this article.
See M Quinlan and C Mayhew, ‘The Implications of Changing Labour Market Structures for
Occupational Health and Safety Management’, paper presented to Workshop on Policies for
Occupational Health and Safety Management Systems and Workplace Change, Amsterdam,
21-4 September 1998; M Quinlan, ‘Labour Market Restructuring in Industrialised
Countries: An Overview’ (1998) 9(1) Economic and Labour Relations Review 1. See also T
Nichols, The Sociology of Industrial Injury, Mansell, London, 1997 and Parliament of New

South Wales, Legislative Council, Standing Committee on Law and Justice, Report No 10,

Final Report of the Inquiry into Workplace Safety, Vol 1, Parliament of New South Wales,

Sydney, November 1998, ch 3.

2 Quinlan and Mayhew, above n 1, Table 1.

3 It has been estimated that 60% of the growth in employment from 1982 to 1995 was
accounted for by casual employment: J Burgess and 1 Campbell, ‘The Nature and
Dimensions of Precarious Employment in Australia’ (1998) 8(3) Labour and Industry 5 at 9,
See also Australian Centre for Industrial Relations Research and Teaching (ACIRRT),
Australia at Work: Just Managing, Prentice Hall, Sydney, 1999, pp 133-6, and I Campbell,
Casual Employment, Labour Regulation and Australian Trade Unions, National Key Centre
in Industrial Relations Working Paper No 43, National Key Centre in Industrial Relations,
Monash University, Melbourne, 1996.

4 26.2% in 1983.

5 29.8% in 1983. The figures for workers aged 20-24 were 14% in 1983 and 26.1% in 1994.
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rising from 11.4% in 1983 to 24.8% in 1995. Part-time workers are
predominantly women (79.6% in 1983 and 78.1% in 1990).8 Australian
Bureau of Statistics data shows that in the early 1990s self-employed workers
constituted over 17% of the workforce.® The Second Australian Workplace
Industrial Relations Survey reported that the number of agency workers,
contractors, outworkers and volunteers had increased by almost 40% in the
previous five years.'® The survey found that a third of private firms surveyed
engaged contractors to perform services such as cleaning, maintenance and
production work, and over 50% of public sector organisations outsourced
some of their operations.!! A recent survey suggested that the use of labour
hire firms by manufacturers increased from 14% of companies in 1990 to 21%
in 1995.12 Franchising arrangements are becoming more common in a wide
range of industries.!?

The origins of these changes are complex, but are a consequence of the
changing employment and management practices of large business
organisations and government.'* In pursuit of more ‘flexible’ working
arrangements,'S large companies have increasingly resorted to management
decentralisation, subcontracting, outsourcing, franchising and downsizing,
leading to more casual, part-time and other contingent forms of work,'®

6 Only Spain, of the industrialised countries surveyed, had a greater proportion of temporary
workers.

7 Quinlan and Mayhew, above n 1, Table 2.

8 The Women’s Bureau, ‘Working from Home’ (1996) 17(1) Women & Work 1 reports that
women constituted 74.9% of the part-time labour force in January 1996.

9 See P Bohle and M Quinlan, Marginal Workers, Subcontracting, Agency Labour and
Occupational Health and Safety, Topic 17, Course Materials, Occupational Health and
Safety Management for Worksafe Australia, The University of Queensland and the
University of New South Wales, Tertiary Education Institute, The University of Queensland,
1995 at 1. Research has also shown that over a large proportion (38% in Vandenheuvel and
Wooden's study) of self-employed contractors are heavily dependent on the organisation
hiring them; suggesting that their status more closely resembles workers: see
A Vandenheuvel and M Wooden, ‘Self-employed Contractors in Australia: How Many and
Who Are They?" (1995) 37 JIR 263.

10 A Moorehead, M Steele, M Alexander, S Kerry and L Duffin, Changes at Work: The Second
Australian Workplace Industrial Survey, Longman, Melbourne, 1997. See also Quinlan,
above n 1.

11 ACIRRT, above n 3, p 142.

12 D Uren, ‘It all gets down to wages and hours’, Weekend Australian, 20 February 1999.

13 See below.

14 Quinlan and Mayhew, above n 1, especially Table 3. See also H Collins, ‘Independent
Contractors and the Challenge of Vertical Disintegration to Employment Protection Laws’
(1990) 10 Oxford Journal of Legal Studies 353 (Collins, 1990a). For discussion of the
political and economic forces behind changes in the Australian labour market, sce ACIRRT,
above n 3, especially ch 2.

15 For an explanation of the factors behind an organisation’s choice between ‘vertically
integrated’ production utilising employment relationships and bureaucratic control, and
‘vertical disintegration of production’ where the organisation substitutes commercial
contracts (eg, sub-contracting) for employment relations, see Collins (1990a), above n 14, at
353-69.

16 As Rosemary Owens points out, the categories of sub-contractors, part-time workers, casual
workers, home-based workers, agency workers and even franchisees, are sometimes
overlapping. A home-based worker may be engaged as an independent contractor for some
projects, and may work part-time or on a casual basis: see R J Owens, ‘The Peripheral
Worker: Women and the Legal Regulation of Outwork’, in Public and Private: Feminist
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self-employment and small business.!” Australian governments, state and
federal, have produced similar effects through increasing resort to
privatisation, corporatisation, competitive tendering and outsourcing.!'®

Recently, commentators have argued that labour lawyers have built the
traditional labour law paradigm around the assumption of the permanent,
full-time male employee.!® This model posits labour law as the regulator of
employment relationships, leaving other types of work relationships to be
regulated by the market, mediated in some cases by legislation mitigating the
harshness of contractual relationships. Consequently, the threshold for the
application of most rights and obligations in the area of labour law has become
the contract of employment, or as Creighton and Stewart put it, ‘in legal terms
the pivot of the entire structure of labour law is the individual employment
relationship’.2° For example, the Australian Industrial Relations Commission
ar'xd state industrial relations tribunals may only exercise their jurisdiction over
dxspl.xtes which involve ‘employees’.?! Unfair dismissal and redundancy
provisions generally only apply to ‘employees’. Employers generally only
have obligations to ‘employees’ in relation to pay-roll tax, workers’
compensation,?? training, entitlements to annual leave, parental leave and long
service leave.2?

Other commentators have pointed to the narrow basis upon which legal
conceptions of employer responsibility have been founded.?* In recognition of
the degree of trust between the parties in a business partnership, a business

Legal Debates, M Thomton (Ed), Oxford University Press, Melbourne, 1995 (Owens,
1995a), p 41. Franchise agreements often specify that franchisees are independent
contractors.

17 See also D Walters and P James, Robens Revisited: The Case for a Review of the
Qccupational Health and Safety Legislation (Interim Report), Institute of Employment
Rights, London, 1998, pp 5 and 9-11.

18 Quinlan and Mayhew, above n 1; K Ewing (Ed), Working Life: A New Perspective on
:,gb:ur Law, The Institute of Employment Rights, Lawrence and Wishart, London, 1995, pp

19 See, eg, R Hunter, ‘Representing Gender in Legal Analysis: A Case/Book Study in Labour
Law’ (1991) 18 Melbourne University Law Review 305; Owens (1995a), above n 16; R J
Owens, ‘Women, “Atypical” Work Relationships and the Law’ (1993) 19 Melbourne
Un_iyersiry Law Review 399; and R J Owens, ‘The Traditional Labour Law Framework: A
Critical Evaluation’ in Redefining Labour Law: New Perspectives on the Future of Teaching
and Research, R Mitchell (Ed), Occasional Monograph No 3, Centre for Employment and
Labour Relations Law, The University of Melbourne, 1995 (Owens, 1995b); Ewing, above
n 18, at 44; Collins (1990a), above n 14, at 353 and, specifically in relation to the Robens

" rl;logel o{] OHS regulation, Walters and James, above n 17, p 10.

reighton, and A Stewart, Labour Law: An i i
Sy to0a. 128, Introduction, 2nd ed, Federation Press,

But note the exception in relation to ‘unfair contracts’ in New South Wales, noted above.

The W(')rkplace Relations Act 1996 (Cth) ss 127A-127C also gives the Federal Court of

Australia limited powers to scrutinise contracts entered into by independent contractors.

See J Macken, P O’Grady, and C Sappideen, The Law of Employment, 4th ed, LBC

Information Services, Sydney, 1997, ch 14. '

22 Although typically the workers’ compensation statutes provide that the definition of a
'wo.rker' extends beyond the common law definition of ‘employee’.

23 Creighton and Stewart, above n 20, p 129. But note that anti-discrimination legislation tends
to reaph beyond the employment relationship, to protect the self-employed and persons
applying for employment: see Ewing, above n 18, p 45.

24 See H Collins, ‘Ascription of Legal Responsibility to Groups in Complex Patterns of
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25 Collins (1990b), above n 24, at 732.

2 i ¢ orate Groups and the Corporate

& Sc?l (‘:Olcﬁ::ag:g:?é:;?:;n; ij;oske:tall:?cSt-SSa:xrg:iTlti’arS;qe’lations in tll:c Modern Corporate
Z:te;;ﬁse‘ (1987) 17 Manitoba Law Journal 156.

28 Bennett, above n 24, p 171.
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operations which implement those business systems. Collins argues that:

These complex economic organisations bound together by ties of ownership,
contract and authority may in reality comprise some form of team effort, which
easily could be integrated into one capital unit, and may therefore be analysed from
the point of view of institutional economics as quasi-firms. Yet, since in fact these
groups comprise distinct legal entities which in law are regarded as independent
persons, members of the group cannot in general be held responsible for the acts or
omissions of other members without contradicting the basic principles of legal
responsibility. Thus one company can only be held liable for its own torts or for
breaches of its own contracts, not for those of other companies or independent
contractors with which it has close economic ties. This engenders a serious problem
for the application of the principle of group responsibility.

These strategies to convert work relationships and forms of business
organisation have been motivated by many factors,3 including the need for
firms to cut costs in the face of the worsening economic conditions of the past
few decades, and a desire to evade the increased coverage and scope of the
Australian industrial regulation since the early 1980s.3! Firms have sought to
cut wages and labour costs (such as the various forms of paid leave,
allowances, workers’ compensation premiums and superannuation), to shift
the burden of downtime back to labour (by paying contractors for work
actually done), to externalise many costs (such as electricity and
telecommunications), and to increase labour flexibility and productivity.32

There is increasing evidence that these work organisation and labour market
changes are having detrimental effects on the health and safety of workers.33
For example, the competitive pressures that induce businesses to turn to
outsourcing also encourage sub-contractors to cut costs by underbidding on
contracts, using cheaper or inadequately maintained equipment, reducing staff
levels, speeding up production, or working longer hours. Organisational forms
relying on sub-contracting create fractured, complex and disorganised work
processes, weaker chains of responsibility and ‘buck-passing’ and a lack of
specific job knowledge (including knowledge about health and safety) among

workers moving from job to job. Finally, occupational health and safety
(‘OHS’) regulation, which traditionally has assumed factory work by full-time
male workers in a continuing employment relationship governed by the

contract of employment, has been slow to adapt to these new work patterns
and organisational forms.

29 Collins (1990b), above n 24, at 734.
30 See Collins (1990a), above n 14 and Bennett, above n 24, pp 172-3.

31 Recently, of course, the federal government has itself wound back the role of the Australian
Industrial Relations Commission.

32 See Collins (1990a), above n 14, especially at 356-62.

33 These are described in M Quinlan, The Implications of Labour Market Restructuring in
Industrialised Countries for Occupational Health and Safety, University of New South
Wales School of Industrial Relations and Organisational Behaviour Working Paper No 116,
Kensington, NSW, 1997, C Mayhew, M Quinlan and L Bennett, The Effects of
Subcontracting/Outsourcing on Occupational Health and Safety, Industrial Relations
Research Centre Monograph, University of New South Wales, 1996. See also M Quinlan,

and P Bohle, Managing Occupational Health and Safety in Australia, MacMillan,
Melbourne, 1991, p 16.



78 (1999) 12 Australian Journal of Labour Law

Writers such as Collins* and Bennett3s have shown how the law has beedr;
slow to develop concepts and institutions to ensure.that ﬁrm§ :go?‘:: ;;:m X
igati ibilities through choosing organis
legal obligations and responst : . o e
i i the relationship of single corp
and work relationships other than : e ot
In their analyses, neither chooses p
employer and employee. _ ralys oo e e the
i i i itial attempt to show how
OHS regulation. s This article is an in o o i
i ined above have, to a modest degree, bee
regulatory issues outline o, e s cover fo
i that the Australian sta
the Australian OHS statutes. I argue that , O e futios on
igni h sides of a ‘dualist’ labour market, imposing
a significant degree bot i b e wall
i isati the traditional category of ‘empioy ;
business organisations towards ! / e e e
‘peri ’ ies of ‘contingent’ workers.
as towards the ‘peripheral’ categories 0 i
does not attempt to examine all forms of contingent labour, or all forms of
. LT
capital organisation.? ,
pThe article focuses on the ‘general dut)‘; of c?re OCV)V}E]:(Si Eza;rtr;glggy;riis?ng
he modern Australian . "
self-employed persons under t . : s en
igati d by a single employer to its employees.
analyses the obligations owe IOy e to
i Joyers and self-employed p
examines the duty owed by emp : od BSOS
>, Third i lies this duty to ‘non-employees’ in :
‘non-employees’. Third it app ) e I it
i d contracting and sub-contracting. rth,
of public health and safety and ¢ ! . g B s by
i he implementation of these g ‘
discusses recent case law on t tion S
i i i ines the OHS obligations of organis:
corporations. Fifth, it examines  orgahisaiions (8
i d employers engaging la
outworkers, labour hire companies an : [rom s
i i i ion to franchisees, and the employ
mpanies, and franchisors in relation t ‘ :
zgntir)actors engaged by franchisees. Fmalgé it mlalt('esn st(;m:nst:::ag:l;
i ts in O regulatio
stions for future developmen ‘ 1 o
:zggleators keep abreast of emerging forms of business organisations and work
relationships.

The Statutory General Duties

A major development in OHS regulation in Australia 7:in(x'e the 197[(’);;;;?; ;:a;:
iled, technical specification Of
the move away from detailed, : L P
inati ties, supplemented by p :
5,40 to a combination of general du . :
:tzgg:rrgs process-based standards and documentation requirements in

34 Collins (1990b), above n 24.
35 Bennett, above n 24.0 N 14 a0 355
ins (1990a) above n 14, . . .
gg iué(ie\:a(r:tm‘l‘l‘l:t)(rpica\")Employmcm and the Failure of Labour Law (1992) 18 Australian
in of Labour 217 at 218. ) ] ' .
38 ﬂlll:x?cg{ar the issue of employer liability where cz.xpna\ 1.1mts are lmkcd' m%uﬁlh‘;)lzr::is;z
(e 3 where ti\ere are holding and subsidiary companies) wxl_l not be examine n this anicle.
39 Otgl;er general duties which may be relevant (eg, thj «:‘um:s of ((;icc\;;;::iz ::l ;eal;h :in
i are not discussed here. See R Johnstone, 4
g?z;:rt;’l waprae:‘dl s;i)licy: Text and Materials, LBC Information Services, Sydney, 1997,
40 f’f)fzsl”(iili.ussion of the strengths and wi{algn?]s:cs Rofl s:col; ;?:g:::{. ::ePI: rfGo\::'t‘r::cgeh::ld
¢ i to Best Practice in OHS: The Role: , Per
Spmlmm(;-(:::spetlag::n;ards' (1996) 9 AJLL 221. See also Report of the Cammx;teg osn l‘S:';.t_[’ety
ai:ieHealrh at Work 1970-72, HMSO, London, 1972 (Robens Report) at pp 1, 6, B-15.

N

i@

Paradigm Crossed? 79

regulations and codes of practice made under the OHS statutes.*! The general
duty provisions have been introduced to ensure that the principal parties
involved in all work processes are subjected to a range of interlocking and
overlapping duties requiring them to do all that is reasonably practicable to
ensure that work is carried out in a way that is safe and without risks to health.
As the Robens report*> recommended, OHS legislation should ‘begin by

enunciating the basic and overriding responsibilities of employers and
employees’.

A positive declaration of the over-riding duties, carrying the stamp of Parliamentary
approval, would establish clearly in the minds of all concemed that the preservation
of safety and health at work is a continuous legal and social responsibility of all
those who have control over the conditions and circumstances under which work is
performed. It would make it clear that this is an all-embracing responsibility,
covering all workpeople and working circumstances unless specifically excluded.

The Australian OHS statutes*? tend to impose duties upon employers (in
relation to both employees and persons other than employees); self-employed
persons; occupiers; manufacturers, suppliers and importers of plant and
substances; designers, erectors and installers of plant; and employees. There is
considerable overlap between the general duties owed by the various parties.
It is well accepted that in any one work system, more than one general duty
can be owed simultaneously, by one or more parties.* The fact that one person
has breached a general duty does not provide a defence for a second person
charged with a contravention of another general duty based on the same
facts.4>

The following sections of this article outline the duties placed upon
employers and self-employed persons. First, it examines the courts’
interpretation of the employer’s duty to employees. These developments
provide a platform for the discussion of the duties owed by employers and
self-employed persons to persons other than employees.

The Duty of the Employer to Employees

Each of the Australian OHS statutes imposes a duty upon employers in

relation to employees. For example, s 21(1) of the Victorian Occupational
Health and Safety Act 1985 (‘OHSA(Vic)’) provides that ‘an employer shall

41 A brief description of the different types of OHS standards and of the process of making

regulations and codes of practice under the OHS statutes are to be found in Johnstone, above
n 39, pp 156-60, and ch 7.

42 Robens Report, above n 40, paras 129-30.

43 These statutes are Occupational Health and Safety (Commonwealth Employment) Act 1991
(Cth) (‘OHS(CE)A(Cth)’), Occupational Health and Safety Act 1983 (NSW)
('OHSA(NSWY’), Occupational Health and Safety Act 1985 (Vic) (‘OHSA(Vic)’),
Workplace Health and Safety Act 1995 (Qld) (‘WHSA(QId)’), Occupational Health and
Safety and Welfare Act 1986 (SA) (‘OHSWA(SA)'), Occupational Safety and Health Act
1984 (WA) (‘OSHA(WAY)"), Workplace Health and Safety Act 1995 (Tas) (‘WHSA(Tas)"),
Work Health Act 1986 (NT) (‘WHA(NT)’) and Occupational Health and Safety Act 1989

(ACT) (‘OHSA(ACT)’). For an overview of these statutes, see Johnstone, above n 39, pp
80-4.

44 See WHSA(QId) s 25.
45 See Johnstone, above n 39, pp 276-7.
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provide and maintain so far as is practicable for employees a working
environment that is safe and without risks to health’. Section 21(2) appears to
provide examples of contraventions of the s 21(1) duty. It provides that
‘without in any way limiting the generality of subs (1), an employer
contravenes that subsection if the employer fails’ to comply with the
provisions set out in paras (a)-(e). To illustrate, para (a) requires an employer
‘to provide and maintain plant and systems of work that are so far as is
practicable safe and without risks to health’; para (b) requires the employer ‘to
make arrangements for ensuring so far as is practicable safety and absence of
risks to health in connection with the use, handling, storage and transfer of
dangerous plant and substances’; and para (e) requires an employer ‘to
provide such information, instruction, training and supervision to employees
as are necessary to enable employees to perform their work in a manner that
is safe and without risks to health’.46

The duty is s 21 is an absolute duty, qualified only by ‘so far as is
practicable’.47 ‘Practicable’ is defined in s 4 of the OHSA(Vic) to mean:

practicable having regard to —

(a) the severity of the hazard or risk in question;

(b) the state of knowledge about that hazard or risk and any ways of removing or
mitigating that hazard or risk;

(c) the availability or suitability of ways to remove or mitigate that hazard or risk;
and

(d) the cost of removing or mitigating that hazard or risk.

Similar definitions of ‘practicable’ are to be found in the WA and NT OHS
statutes. All these definitions are effectively the same as the expression
‘reasonably practicable’ which is found in the British Health and Safety at
Work Act 1974 (‘“HSAWA’),*8 and in the Cth, NSW, SA, Tas and ACT OHS

46 The link between ss 21(1) and (2) is not as straightforward as it might appear at first glance.
Prosecution of the s 21(1) duty has been complicated by recent superior court decisions
(‘Chugg v Pacific Dunlop Ltd [1988] VR 411; R v Australian Char Pty Ltd (1996) 64 IR
387. See also Johnstone, above n 39, pp 186-98; B Creighton and P Rozen, Occupational
Health and Safety Law in Victoria, 2nd ed, Federation Press, Sydney, 1997, pp 70-2). These
decisions hold that each of the paragraphs in s 21(2) of the OHSA(Vic) has the effect of
creating a separate offence, each consisting of an identifiable act or omission which
constitutes a failure to comply with s 21(1). Consequently, if the prosecutor alleges that an
employer has contravened more than one paragraph of subs (2) of the employer’s general
duty, then these contraventions must be set out in separate charges to avoid the rule against
duplicity which states that no one charge can allege that the defendant has committed two
or more offences. Boral Gas (NSW) v Magill (1995) 58 IR 363 laid down similar principles
in relation to the corresponding provisions in the OHSA(NSW) ss 15(1) and (2). See
R MacCallum (Chair), Final Report of the Panel of Review of the Occupational Health and
Safety Act 1983 (NSW), 1986, pp 51-5. The WHSA(QId) provides (see s 164(2)) that the rule
against duplicity does not apply to general duty prosecutions under that Act.

47 See Chugg (1988), above n 46 and Chugg v Pacific Dunlop Ltd (1990) 170 CLR 249 at 251
(‘Chugg (1990)); and see Johnstone, above n 39, pp 199-202. See also Wallace and
Rowland 1J in Interstruct Pty Ltd v Wakelam (1990) 3 WAR 100 and Stanley J in Broken Hill
Associated Smelters Pty Ltd v Stevenson; Stevenson v Broken Hill Associated Smelters Pty
Ltd (19911 42 IR 130 at 144-5 (‘Broken Hill Associated Smelters’).

48 See Edwards v National Coal Board (1949] 1 KB 704 at 712 per Asquith L} and Austin
Rover Group v HM Inspector of Factories [1990] 1 AC 619 at 625-7 per Lord Goff.
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statutes.*® The overriding question is whether, as a question of fact, it was
(reasonably) practicable to take any precautions other than those which had
been taken. The ‘question . . . is not whether the detail of what happened was
foreseeable, but whether accidents of some class or other might conceivably
happen, and whether there is a practicable means of avoiding injury as a
result’.>° The ‘state of knowledge of the hazard or risk’ must be determined
objectively (by reference to the knowledge in the industry, and in regulations,
codes of practice, Australian Standards, other standards and articles in trade
journals) and can take into account the subjective knowledge of the
employer.>!

All of the factors in the definition of ‘practicable’ or in the conception of
‘reasonably practicable’ are to be weighed up objectively5? to determine
whether, as a question of fact, the employer provided or maintained a safe
working environment.>* In short, a measure is not (reasonably) practicable if
a reasonable employer, weighing the risk of an accident against the measures
(including the technological feasibility and cost of those measures) necessary
to eliminate the risk, considers that the risk of injury or disease is insignificant
relative to the burden of taking the requisite measures. The existence of a
universal practice is evidence, but not conclusive evidence, that it was not
reasonably practicable to use some other, and safer, method.54

The High Court has confirmed that the onus of proving practicability in a
criminal prosecution for a breach of the duty in s 21 of the OHSA(Vic) lies on
the prosecutor.’> Nevertheless, in Chugg v Pacific Dunlop Ltd the High
Court%¢ pointed out that:

The questions of safety and practicability, in many cases, raise issues of common
sense rather than special knowledge . . . In some cases the mere identification of a
perceptible risk may, as a matter of common sense, also constitute identification of
a means of removing that risk, thereby giving rise to a strong inference that an
employer failed to provide ‘so far as is practicable’ a safe workplace.

The employer’s general duties to employees in the other Australian OHS
statutes strongly resemble the Victorian provision. The only significant
differences are in the Occupational Health and Safety Act 1983 (NSW)
(‘OHSA(NSW)’) and the Workplace Health and Safety Act 1995 (Qid)
(‘WHSA(QId)’). Section 15(1) of the OHSA(NSW) provides that ‘[e]very
employer shall ensure the health, safety and welfare at work of all his
employees’. Section 28(1) of the WHSA(QId) provides that ‘[a]n employer

49 It is also very similar to the ‘calculus of negligence’ used to determine the standard of care
in common law negligence cases. See Wyong Shire Council v Shirt (1980) 148 CLR 40
at 47-8 per Mason J.

50 Holmes v R E Spence & Co Pty Ltd (1993) 5 VIR ‘119 at 126 ‘Holmes v Spence’. See also
Shannon v Comalco Aluminium Ltd (1986) 19 IR 358 at 362.

51 Chugg v Pacific Dunlop Ltd (SC(Vic), 5 May 1989, unreported) ‘Chugg (1989)’, per
Ormiston J (see also Beach and Kaye 1J).

52 Shannon v Comalco, above n 50, at 362.

53 Chugg (1989), above n 51, per Ormiston J.

54 Martin v Boulton and Paul (Steel Construction) Ltd [1982] ICR 366. There may, however,
be other evidence that there were alternative ways of performing the operation which were
safer and reasonably practicable.

55 Chugg (1990), above n 47.

56 1d, at 260.
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has an obligation to ensure the workplace health and safety of each of the
employer’s workers at work.” These duties are clearly absolute.5” Section 53
of the OHSA(NSW) sets out a defence of reasonable practicability, and a
defence that the commission of the offence was due to factors over which a
person had no control. The defendant has to prove the elements of these
defences on the balance of probabilities (the civil onus).58 In the WHSA(QId),
ss 26 and 37 provide that when there is in force a regulation covering the risk,
it must be followed to comply with the general duty. A person must follow
relevant advisory standards, or adopt another method that identifies and
manages exposure to risk. Where there is no guidance in the regulations or in
an advisory standard, the person must take reasonable precautions and
exercise proper diligence to ensure the obligation is discharged. It is a defence
for the duty holder to show (on the balance of probabilities) that she or he
followed the relevant regulation or advisory standard, or, where there is no
regulation or advisory standard about exposure to a risk, that she or he chose
another appropriate measure and took reasonable precautions and exercised
proper diligence to prevent the contravention.
Judicial decisions have clarified that:

« the employer’s statutory general duty closely resembles the
employer’s common law duty,> and that the common law cases on
the standard of care provide some guidance in interpreting the
statutory duty.

« the expression ‘health’ in the general duty has been interpreted to:
mean the ordinary dictionary definition — see OED. — of ‘soundness of
body’, rather than confining it to something like ‘freedom from iliness or
infection’. ... [Tlhe phrase ... ‘safe and without risks to health’ is a
compendious phrase to cover all risks both of direct physical injury or
subsequent illness, infection, disease or significant physical or mental
handicap or disability caused or shown to be a likely cause of the conditions
of the workplace.®
the OHS Acts require employers to take
such steps as are practicable to provide and maintain a safe working
environment. The courts will best assist the attainment of this end by looking
at the facts of each case as practical people would look at them: not with the
benefit of hindsight, nor with the wisdom of Solomon, but nevertheless
remembering that one of the chief responsibilities of all employers is the

57 See Carrington Slipways Pty Ltd v Callaghan (1985) 11 IR 467; State Rail Authority (NSW)
v Dawson (1990) 37 IR 110; Boral Gas (NSW) Pty Ltd v Magill (1995) 58 IR 363; and
Inspector Schultz v Council of the City of Tamworth (t/a Tamworth City Abbattoir) (1994-5)
58 IR 221 at 226-7. But see ABB Power Transmission Pty Ltd v WorkCover Authority (NSW)
(IRC(NSW) in court session, Fisher P, Bauer and Hungerford JJ, 2 May 1997, unreported)
at p 8 of the transcript.

58 Carrington Slipways, above n 57; Sydney City Council v Coulson (1987) 21 IR 477.

59 See Chugg (1988) above n 46, at 415. Chugg (1989), above n 51, per Ormiston J; Holmes
v Spence, above n 50, at 123; Australian Char, above n 46, at 399-400; Broken Hill
Associated Smelters, above n 47; Softwood Holdings Pty Ltd v Stevenson (IR
Court(SA), Jennings SJ, Cawthomne and Parsons 1J, No 489 of 1993, 24 November 1995,
unreported); Interstruct v Wakelam above n 47; R v Swan Hunter Shipbuilders [1982] 1 All
ER 264: West Bromwich Building Society Ltd v Townsend [1983] ICR 257.

60 TTS Pty Ltd v Griffiths (1991) 105 FLR 255 at 267 per Asche CJ, in the context of the
employer’s statutory duty in s 29 of WHA(NT)
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safety of those who work for them. Remembering also that, in the main, such

a responsibility can only be discharged by taking an active, imaginative and

fiexible approach to potential dangers in the knowledge that human frailty is

an every-present reality.5!

the duty is breached ‘if there were practical steps available to [the

employer] which, although not taken, would have reduced the risk of

foreseeable accident if they had been taken’,52

proof of an offence under the employer’s general duty ‘is not

dependent on there having been an accident and injury to an

employee’ .53

in ‘implememing its statutory general duty, the employer must

anticipate that workers might be careless or inadvertent, and must

take steps to prevent an employee from suffering injury as a result of

the employee’s own negligence or inadvertence.5*

the state of plant, equipment or substances when purchased, and the

issue of whether the system of work had previously been operated

without injury, are not relevant to the question of whether the

employer had discharged its statutory general duty.5

* the employer’s duty to the employer’s employees extends to
requi‘ring the employer to provide information, supervision and
training to non-employees (such as independent contractors and their
employees) to ensure that their activities do not put the employer’s
employees at risk.5¢

In addition to these principles, a line of NSW cases emphasises that a causal
connection between the breach of the employer’s statutory duty in s 15 and the
detriment to the employees’ health and safety must be established before the
employer’s duty is contravened.5?

61 Holmes v Spence, above n 50, at 123.

62 1d, at 127.

63 Australian Char, above n 46, at 400. See also Haynes v C I and D i
(1995) 60 IR 149 at 159. ” Manugacturing Pty Lad

64 Holmes v Spence, above n 50; Australian Char, above n 46; Inspector Ankucic v Rapid
Packaging Services Pty Ltd (Chief Industrial Magistrate (NSW), Miller CIM, 94/1324, 6
April 1995, unreported). '

65 Holmes v Spence, above n 50; Australian Char, above n 46. In Holmes v Spence the court
§tmngly suggested that the issue of whether the system of work had been previously
inspected by the OHS inspectorate was also not relevant, even though, on the facts before
the court, the inspectorate had not actually inspected the machine in question.

66 Seec Swan Hunter Shipbuilders, above n 59.

67 State Rail‘Authority (NSW) v Dawson (1990) 37 IR 110 at 120-1. This principle has also
bcep applied to the employer’s duty to non-employees: see WorkCover Authority (NSW) v
Maitland City Council (1998) 83 IR 362 at 377; WorkCover Authority of (NSW) v King
Sound Corg Pty Ltd (1998) 83 IR 253 (‘King Sound’). King Sound illustrated the importance
of the pamcu]ars of the alleged offence provided by the prosecution. In Kings Sound
scaﬁ”‘oldmg collapsed killing one worker and seriously injuring another two. The particulars
specified that the alleged breach of the employer’s duty to non-employees in s 16 of
OHSA(NSW) was due to the scaffolding being overloaded with bricks. The court held that
the prosecution’s evidence did not establish beyond reasonable doubt that the collapse of the
scaffold was caused by overloading, rather than by the improper erection of the scaffolding
;)‘r ,2cfc.cu(v,3s;cljxff(})&dinlg c;omponents. The charge was dismissed. See also WorkCover

uthority v Maitland City Council and Australia Meat i
or i S (1998 83 1R 3’43. eat Holdings Pty Ltd v WorkCover
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Some of the OHS statutes specify that the employer’s duty is only owed
when employees are ‘at work’ 68 Recent NSW decisions have examined the
phrase, and have held that it has both a temporal and purposive connotation.®
‘It applies equally to all kinds of work. On a building site it would include
entering, moving about and leaving a site, as well as ... inspection,
reinspection, maintenance and periodic checks’.7® A recent decision”! has held
that it could not be established beyond reasonable doubt that a deceased
forklift driver was ‘at work’’? when his forklift went over the edge of an
unguarded passageway at a marketplace. The deceased had been engaged on
a regular casual basis and had arrived at the workplace an hour before the
earliest time at which he would find out whether he was required to work on
the evening in question. The court inferred that he did so for his ‘own
purpose’, as a witness had ‘found avocados and a hand of bananas in [the
deceased’s] bag even though the policy was that employees were not allowed
to have fruit in their bags whilst working at the markets’.”? This decision
needs to be reconciled with the English decision in Bolton Metropolitan
Borough Council v Malrod Insulations Ltd™* where the English High Court
held that the expression ‘at work’ did not mean that ‘the duty to provide safe
plant arises only when men are actually at work’”> and extended to the
provision and maintenance of plant and systems of work for employees who
will be at work. The duty does not fall into limbo when workers leave work,
only to be revived when they return the next day.

In all but the NT OHS statute, the employer’s duty to employees is based
upon the common law employment relationship. The definitions of ‘employer’
and ‘employee’ invoke the common law definitions of those terms.”s
Importantly, the definition of ‘employee’ in all of the OHS statutes does not
exclude casual or part-time employees. The basic test to identify an employee
laid down by the Australian courts is the ‘multiple factor’ test, in which the
right of the ‘employer’ to control over the worker is the most important.”
There is no fixed list of relevant indicia, but a number of factors are
consistently mentioned by the courts as being particularly pertinent. These

68 See, eg, s 15(1) OHSA(NSW), s 28 (1) of WHSA(Qld), s 19(1) of OHSWA(SA), s 9(1) of
WHSA(Tas). See also the wording of OHS(CE)A s 16(1), WHA(NT) s 29(1) and
OHSA(ACT) s 27(1).

69 Clarke v W L Meinhardt and Partners Pty Ltd (IRC(NSW), Fisher CJ, 30 June 1992,
unreported) at pi1 of the transcript..

70 1d, at 11-12.

71 Rech v F M Hire Pty Lid (1998) 83 IR 293 at 321-2.

72 Section 4(3) of OHSA(NSW) provides that an employee is at work throughout the time
when an employee is at her or his place of work, but not otherwise. Section 16 of the
WHSA(QId) specifies that a worker is at work only if the work is at the worker’s workplace
or at another workplace at the worker’s employer’s direction. See also OHS(CE)A (Cth) s 5.

73 Rech v F M Hire, above n 71, at 321.

74 [1993] ICR 358.

75 1d, at 367.

76 See Johnstone, above n 39, pp 110-5.

77 The leading Australian case is Stevens v Brodribb Sawmilling Co Pty Lid (1986) 160 CLR

16. See also In the matter of an application by D J Porter for an Inquiry into an Election
in the Transport Workers® Union of Australia (1989) 34 IR 179, especially at 184-5. See
Creighton and Stewart, above n 20, at pp 133-4.
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;‘2:1:312 x}:ggz; ;he w?lrl:;:lr ist:t liberty during the work relationship to work
rs; whether the worker supplies her or hi i
tools; whether the worker is ‘o i i o accomnt’ - whether
; perating on his or her own account’; wh
’ . ; whether
;l:)e natu;e of the worker’s engagement is such as to provide the worker with
2 opportunity to make a profit, or to risk a loss; and whether the worker is
rfefh to pass ttge wor!( on to another person. Answers in the affirmative to any
gne ?: (gt;fs;mns will puzh the categorisation of the contract away from being
ployment, and hence will suggest that the i
C ; C worker is not a
tg:;fl;}}l:teio.:sghe. courlts makef it clear that the label placed by the parties o::
ip is only one factor to be considered when c isi
. . . ate
relationship, and is not conclusive of the issue.” gorsing the
imSecuonhZ9 of the Northern Te_rritory Work Health Act 1986 (‘WHA(NT)’)
’ f;i)os;cls the duty on employers in relation to ‘workers’, where a ‘worker’ is
erfne in s 3(1) as a_natural person who under any form of agreement
geﬁ orms work or a service of any kind for another person. In other words, the
e muo? of worker includes an independent contractor. ’
Tlllus in all Australian jurisdictions apart from the Northern Territory, the
zmployer s duty to emPloyees assumes a single employer and a common’ law
e p oyrixent r,elauonshlp. If the OHS statutes relied for their scope only upon
m;:n;:mpl oyer’s statutory genera! duty to employees, the statutes would have
m mal bsxgmﬁcargce in regu}a.tlng work relationships such as those arising
f ;gllosyl; -contrlt(lictmg, fragchlsmg and some labour hire arrangements. The
r would owe a duty to its own emplo, i in
: . yees, which would incl
Exll:u;::glthat S:ontrac]tors and their employees were not a source of dangc:l(:g
ployer’s employees.?? A contractor would owe i
a duty to its own
;T&Sligyif)sﬁt?a‘a an em%loyer would not owe a duty directly to a rzember of the
, ors, sub-contractors, franchisees or any
s persons employed or
engaged by a contractor, sub-contractor or franchisee. The followir?g s);ction
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HS statu
y h C erage f

The Duty of Employers to Persons Other Than
Employees

dEatc.h otf, the Australian QHS statutes explicitly extends the scope of the general

hg \:/efheel{l(')ll‘li tltle trtadlélon;l zmployment relationship. We have already seen
ct extends the duty owed by the emplo ¢

v the yer to cover ‘workers’

which is defined to cover all an employer’s work relationships with a nazfai

78 (I){fcc:el;; r::;lr:;\ :iuggcstt;s tl:a( alarge lf:oropc:;rtim'l (38% in Vandenheuvel and Wooden'’s study)
- contractors are heavily dependent on the organisati iri
suggesting that their status more closel et Jarg
: y resembles workers: see A Vand
Wooden, ‘Self-employed Contractors in Australi y e ot (1998
stralia: How Many and Wh '
37 Journal of Industrial Relations 263. S 4 pramidil A e
. See also Gray J In the matt icati
D J Porter for an Inquiry into an Election i e
) (1985 74 10 176 {18412‘ an Election in the Transport Workers' Union of Australia
See Cam & Sons Pty Ltd v Sargent (1940) 14 ALJR 162; Australian Mutual Provident

Society v Allan (1978) 52 ALJ 3 i issi
Soctey v & 597.( ) R 407; Narich Pty Ltd v Commissioner of Payroll Tax [1983]

80 See again Swan Hunter Shipbuilders, above n 59.
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person. In the other Australian statutes, there are two types of provisions
extending the employer’s duties to persons other than employees.

One set of provisions extends the definition of an ‘employee’ for the
purposes of the employer’s duty to employees to include contractors and their
employees. For example, s 21(3) of the OHSA(Vic) deems an independent
contractor engaged by an employer, and the employees of the independent
contractor, to be the employees of the employer for the purposes of the
employer’s general duty to employees in ss 21(1) and (2) in relation to all
matters over which the employer has control® Section 16(4) of the
Occupational Health and Safety (Commonwealth Employment) Act 1991
(Cth) (“OHS(CE)A(Cth)’) and ss 19(4) and (5) of the Occupational Safety and
Health Act 1984 (WA) (‘OSHA(WA)’) contain provisions similar to s 21(3) of
the OHSA(Vic), although the Cth provision does not refer to the contractor’s
employees. Section 4(2) of the Occupational Health, Safety and Welfare Act
1986 (SA) (‘OHSWA(SA)’) and s 9(4) of the Workplace Health and Safety
Act 1995 (Tas) (‘WHSA(Tas)’) would appear to produce similar
consequences, although the former provisions do not extend to cover the
employees of the independent contractor, and the latter duty is limited to work
done at ‘any workplace under the control or management’ of the employer
who is also the principal 82

The second type of provision is a result of the Robens Report’s
recommendation that the OHS statutes contain provisions which protect the
health and safety of the public.8? The Report recommended that self-employed
persons be brought within the scope of the OHS legislation,?* and that the
legislation also ensure that ‘the general public’ be protected ‘from hazards
arising directly from industrial and commercial activities’,85 regardless of
whether the hazard was caused by employees or the self-employed. The
Robens Committee believed that the OHS legislation needed to take into
account the wide variety of situations in which the public might be involved
— from their ‘internal’ involvement (as customers in department stores) to
their role as ‘external public’, for example when there was large-scale use of
explosive substances. ‘The area of risk may be fairly limited, or may extend
to a whole neighbourhood’.87

Following the Robens’ recommendation, the Australian OHS statutes
impose a duty of care upon employers in relation to non-employees. Here an

‘employer’ is a person or an organisation which employs at least one

81 For an analysis of this latter expression see: Stratton v Van Driel Ltd (SC(Vic), Byme J,
[1998] VSC 75, 25 September 1998, unreported) where Byme J favoured a very narrow
interpretation of the concept of control (cf R v Associated Octel Co Ltd [1996) 4 All ER 846,
discussed below at p 92. For a discussion of ‘control’ in the Mines Safety and Inspection Act
1994 (WA) s 9(3), see Leighton Contractors Pty Ltd v Ridge (SC(WA), Miller J, 23
November 1998, BC9806256, unreported).

82 As noted above, the broad definition of ‘worker’ in WHA(NT) would appear to go some way
towards achieving the same result. See Johnstone, above n 39, p 184.

83 Robens Report, above n 40, para 176(c).

84 Robens Report, above n 40, paras 175 and 176(c).

85 Robens Report, above n 40, para 290.

86 Robens Report, above n 40, para 297.

87 Robens Report, above n 40, para 176(c).
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‘employee’.88 With the exception of the OHS(CE)A
; \ (Cth) and the WHA
the duty is also imposed on self-employed persons. Some of the statutes d((r)q:gi

restrict the scope of the duty to any particul
S 22 of the OHSA(Vic) provides that, 7 oY ees- For example,

;:srznzr?gtl;yetrhand self-employed person shall ensure so far as is practicable that

P r;rks ?: (tl}::i rerl:;p;ll(t)l);ees (;ff the employer or self-employed persons) are not
or safety arising fr i

of the employer or self-employed pers):)n. ® ffom fhe conductof the undertaking

Similarly, ss 28(2) and 29 of the WHS i
A A(QId) provide that an
:il;-:;?gl;ﬁt:) t1;1f=1'rsso.n has: a; obl(iig;tion to ensure that the workgizgtl:ol)::;l(t);
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g. place health and safety is
when persons are free from . . . risk of death, injury or illness ca?xsedeg)s/u;:g

| ﬂ: ’ workplace [or] workplace activities’.89
L b,
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iy S r?r?;ls(;?n(s),}t;gx(rlnq%% additional geographical limitations on the
. i specifies that the duty onl li

non-employees ‘while they are ar the em mployed person’s

 “wh ployer or self-employed ’
place of work.” This duty has a clear ical limitation, and does not
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eoy(;lesrl(cé E;)Z%’Co?hd) . the duttlz' holder’s workplace. Section a;]’;j d(());f ) 'tll(l)et:
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The other Australian OHS statutes do
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[ elempl’oyer] or any of his employees is engaged’ (“:OSHA(WA)’). The
employer’s duty to persons other than workers in s 29(1)(b) of the WHA'(NT)

#ia resembles the wording of the WA isi
A : j provision. The reference to ‘at '91
engaged in work’ rather than ‘conduct of the undertaking’w?rr\li(ght a!t;g

s1g;iﬁc'ant with some kinds of work relationships, as will be discussed below.
i ecu?’;\ 9(3) of the WHS A(Tas) requires an employer to ensure so far as is.
casonably practicable that the health and safety of any person (other than an

88 xsle;lthte h:i:;;s,i?n (;)f w.ho is an (;mployec in the previous section. In Rech v F M Hire, abov
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) Cork Railway Co (18
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3(1] gontmcmrs being covered by s 16(4), discussed above.
ee the case law on the interpretation of ‘at work’ discussed in the previous section
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employee or a contractor ot employee of a contractor employed or engaged by
the employer)®? is not adversely affected as a result of ‘work carried on at a
workplace'?3, without requiring it specifically to be the employer’s workplace.
Section 9(8) requires employers and principals to ensure that visitors are
aware of and comply with health and safety requirements. Section 13 requires
every self-employed person to ensure as far as is reasonably practicable that
persons not in the self-employed person’s employment, ‘are not exposed to
risks to their health and safety arising from work carried on at the
self-employed person’s workplace.” Like the NSW duty, this duty is limited to
the self-employed person’s workplace.

Much of the case law discussed earlier in relation to the employer’s duty to
employees applies to these duties.>* Like the employer’s duty t0 employees,
the duties to non-employees are absolute duties, qualified by the concept of
(reasonable) practicability. Rather than being restricted to the employment
relationship, the duties to non-employees are qualified by a nexus with the
‘conduct of the undertaking’, with work undertaken by the duty holder, and/or
with the workplace.

Finally, it should be noted that one complication that might arise in relation
to the employer’s duties to employees and non-employees is that it may be
hard to categorise the person to whom the duty is owed as either an employee
or, say, an independent contractor. If the prosecutor chooses the wrong
category, the prosecution might fail. The prosecutor may, of course, prosecute
using alternative charges. The OHSA(NSW) (see ss 15(4) and 16(3)) provides
a court with a discretion to impose an alternative conviction under ss 15or16
if the prosecutor incorrectly categorises the persons to whom the duty is owed.
The WHSA(QId) (see s 24A) enables a prosecu jon to be brought in the
alternative, and provides that a court can convict a defendant without any
further proof of the capacity in which the defendant committed the offence.?s

The duties to non-employees do not make any distinctions as to how

persons come o be involved in the undertaking or come to be at or near the
workplace.* The category ‘persons other than employees’ can include a wide
range of persons and business organisations, including customers in retail
outlets, students in educational institutions, salespeople, contractors and
government inspectors visiting business establishments. Where the duty is not
limited to the workplace, it includes neighbouring members of the public. The
following sections consider the application of the duty in the context of
(i) public safety, (ii) contractors and sub-contractors, (iii) outworkers,
(iv) labour hire arrangements, and (V) franchise arrangements.

92 As noted above, ss 9(4)-(7) impose 2 general duty upon the employer in relation 10
contractors and their employees, for work for the employer in the course of the employer’s

business.

93 Emphasis added. )

94 The issue of duplicity is unlikely to arise, as none of the duties have provisions like ss 21(2)
and 16(2) of OHSA(Vic) and OHSA(NSW) respectively. In the WorkCover Authority (NSW)
v Maitland City Council, above n 67, Hill J held that s 16(1) of OHSA(NSW) creates only
one offence. The prosecutor had issued two summonses alleging breaches of s 16(1) and was
ordered to elect which of the two summonses it would pursue.

95 See further Johnstone, above n 39, p 256.

96 See MacCallum, above n 46, p 43,
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Public Safety

on ::ut;s:rg reading of the Robens Report suggests that the primary motivation
for the uty to non-cmp.lqy.ees is to protect members of the public from
i r:n;;gg ;r:;nb:::\gg:s of ‘tihe business enterprise. Australian OHS
oncerned to protect the ‘external public’ (pa:
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of 'I»th!or: rmghtth be engaged in work activities. pUbIIC oAy
is duty to the public is given full expression in th i
do not limit the duty to persons who arg ‘at’ the wo:ksglg:‘gso:t?rtx‘;:stw’htﬁh
workplace.%8 In Whittaker v Delmina Pty Ltd®® Hansen J observed that fgr the
purposes pf Fhe fiuty to non-employees in s 22 of the OHSA(Vic) the pertin et
act or omission is ‘the act or omission in the conduct of the undf.'.rtakitl:e h?nh
gives rise to a .potc.:ntial risk’.190 This is to be distinguished from ‘the %O‘Zallc
at w‘hxch the‘ nsk‘ is present and may materialise as an actual risk or eve:nltt’y
(S:scnz::t 202f apphe; ::)al;:lotential risks to health or safety that arise from thc;
! an undertaking even if those ri
out:xlclie tEhﬂe; place at whichgthe undertaking rilssgnrggte?i? lgfesenl or operste
of the statutes would, therefore, require an '
person to ensure the safety of visitors toet(tlxe workpel;l:!;k()t);:r ‘olrrxtnse‘::xf;le mgggy?d
This wou_ld cover customers, visiting salespeople, contractors courIi’ers P Zi
other delivery p;op}e, and students in education institution’s Where at;ll
geographical limitations extends to ‘near the workplace’, it w'ould includ:
passers by and nearby neighbours, who might, for example, be exposed t
noxious fumes or to the risk of chemical explosion. The limi;ation ixlx) s 16 o(;
the OHSA(NSW) requiring non-employees to be ‘at the employer o
self-employed person’s place of work’ is a severe restriction on thg sc);pe 0;

97 '(l'he most vivi'd emplc of this is the impact of the Queen St tragedy in Brisbane in 1988

e e Bt of *oerenon cablshe 1o nvesgai e ncident found ha the
Q 5 established to investigate the incident fi

::ft:;:g c;cgﬂ;::oins um:;rra the C:ln;trucuon Safety Act were inadequate, a.n:il n:)):m eg'eucl::/gl‘;

nspectorate, which itself was found to be under- ed:
Report of the Board of Reference into the Qu ? PP sy
een Street Accident 4th August 1988, Bri

::fi? ’lls't:m Quoc: St traged)f focused OHS policy makers’ attention ognuspublic 112:1‘:!? Tncti

e y s, and was a major factor leading to the revision of the OHS legislation i
orkplace Health and Safety Act 1989. ¥ on in the

Sec‘ the discussion above.

m;zkgd;} IL:‘ell;nem aund (Sf(wmnxn J, [1998] VSC 175, 18 December 1998,

3 2 sen J con the scope of the duty to non: i )

gg ((i)}‘lSA(\dflcc), countering County Court of Victoria authority s::yekingoto.ecﬂg:i?;ﬁel ’;:022

Au;:a);-; tol traditional labour law paradigm and in particular, to the ‘workplace’: R v A:.:

e 47§ otgsp;:t:d Pt;ly IJ: (lCC(Vic), Ross J, 3 December 1997, unreported) Hal.lscn J (at

at Parliament deliberately used the term ‘undertaking’

A e n ) 1 ng’ rather than the
znan'ol_z‘ pression ‘workplace’. See further the discussion of ‘undertaking’ below at p
100 Deimina, above n 99, at para 49.

101 1d, at para 48.

98
99
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the duty, and precludes members of the publif: close by the worklgiace from
being protected from exposure to risks to their hqalth angi safet)\/.r old, SA
Where there is no explicit geographical hmlt.atlon (as in the 1c,f 3 A
and WA statutes), it is difficult to draw a clear line as to the range d:) [()iertso s
protected. Arguably there is no real need to do so, because eth uty I
primarily preventive, and in all the OHS statutes apart from oseress
Queensland, South Australia, Western Austfalxa ar}d Tasmania thc_m;l is ?(p ss
provision that a breach of a general duty will not 1.tself found acivi alc 19:\8. p
Where a breach of the duty will not lead to a c1‘v11 action, the outer nme ;0
the categories of persons protected by the duty is of no real conseqt;sncd.“
illustrate, if residents in the immediate proximity of a factory are o;v aw ou?:i
a debate about whether residents three suburbs away are owed a duty
1c 104 )
ap%e::e!c‘io‘:ig:.law shows the extent of the duty to the public, particularly

where the duty to non-employees contains the phrase ‘exposed to risks’, the m

i opted!05 in the Cth, Vic, NSW,106 ACT and Tas“f"’ Acts. The phra§e, !
:gﬁnﬁsg agpears in s 3 of the British HSAWA, was examined blzstl;;: ﬁzgl:kslt
Court of Appeal in R v Board of Trustees of the Science Museum. do‘“ ngs the
‘preventive’ aims of the OHS llegisl;”n(xion, the coughs:xg ;?:t“t::ngd" ey

idea of a possibility of danger. ... :

fr(::l:;yist :‘l:al;i that thezecu'on is concerned with persons potentially talxﬂ’ccu:g
by the risks’.!?® In the Science Museum case an employer had bee? s ct)wvrvlers
have failed to follow procedures rcquix.'ed to c}ean anfi dlsu.xfe,ct cooling 1(: vers
so as to prevent the escape of bacteria causing 1eg19nna1re ] dxseafs. t was
accepted that escape of the bacstgria froxp kt:tz c&o:gix:xietz:)lxle;n cdoxsxafefy p;h c

members of the public within 450 m to nisks to ‘ t'uall
was not required to show that members of the pubhc actually
E);ﬁ:?:: t:)hre bacteria, o(r1 that there were bac;ten'a_ therp to be m(;laled. It ewlat(s)
sufficient that there was risk of the bacteria being in t‘hat. 450 m rangu t;lic
Likewise, if there is a loose object on a roof of a bu}ldlng n:lalr a; fl blic
walkway, a prosecutor does not have to show that the object actuh y fh ,t nd
hit, or could have hit, a pedestrian. Thg prosecutor need only to s ;ewm az; the
‘loose object is in a position in which it might fall off and hit ape ths h . .

Where the duty is not expressed in terms of exposure to risk, the chose!

102 See A Brooks, Occupational Health and Safety Law in Australia, 4th ed, CCH Ltd, Sydney, ‘g ’

1993, p 436. N
103 For dclt’ai]s of the relevant stamtprymﬂpxzcv:’smns. s«:et .‘I)(;l:g:‘t;nes,c:t;:v; ;5349, '1?11 37::,'&, s
104 For examples of just how esoteric d ate might d, re'mom a;ea' g
duty may be relevant, however, if a factory is lqcatc ina !
:efs?;:m;“};ocatzd far away from the factory who might nevertheless be affected by its
tions. e
i that non-employees are
also that WHSA(QId) requires the employer to ensure oye: i
103 22: risk of death, injury or iliness created by any workplace, workplace activities . . ." (see
106 j\lztigu);h, as noted above, the wording s 16 of OHSA(NSW) means that persons not at the
workplace are not covered by the duty.
107 In relation to the duty of self-employed persons only.
108 {1993] ICR 876.
109 1d, at 888. -
80, 881 and . L .
1111(1) 3‘ :: 382. But see the difficulties of proving exposure to risk in Hintz, Dept of Occupational
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wording tends to be ‘adversely affected’ or a similar expression. The meaning
of this expression has not been judicially considered in the context of the OHS
statutes. It is arguable that by rejecting the expression ‘exposure to risk’ and
adopting instead the word ‘affected’ the legislature intended the duty to extend
to preventing actual harm, rather than simply exposure to the likelihood of
harm. This would mean that it could be argued that where the duty is to
prevent persons from being ‘adversely affected’ it is only breached where
bacteria were actually inhaled, or a member of the public has actually been
struck by the falling object. If this is correct, this would undermine the
preventive power of the duty to non-employees.!!2

What of the situation where the non-employee is a contractor or
sub-contractor, or where public safety is threatened by the activities of a

contractor or sub-contractor engaged by an employer or self-employed
person? These issues are considered in the next section.

Contractors and Sub-contractors

As Andrew Stewart argues, labour law, by imposing much higher labour costs
in respect of employees than in respect of contractors, favours the replacement
of employees with contractors,!!3 or the substitution of ‘commercial contracts
for employment relations’.!'¢ This type of outsourcing is most common in
large organisations, but is found across the board.!!s

The prevalence of outsourcing and the growing use of contractors would
threaten the scope of OHS regulation unless contractor relationships fell
within the protective umbrella of the OHS statutes. I argue in this section that
the Australian OHS statutes do, to a large extent, impose similar OHS
obligations towards contractors as are owed to employees. As noted above, the
Cth, Vic, SA, WA, Tas, and to some extent the NT provisions deem contractors
and their employees to be ‘employees’ for the purposes of the employer’s duty
to employees. But these provisions would not extend the employer’s duty to
sub-contractors engaged by a contractor,''6 or to situations where
self-employed persons engaged contractors.

Only in one other provision in the Australian OHS statutes is there any
express attempt to impose obligations on persons engaging contractors.
Section 31 of the WHSA(QI)!"” obliges a principal contractor of a

Health Safety and Welfare v Burswood Resort (Management) Lid (t/as Burswood Resort
Casino) (Court of Petty Sessions, Gething SM, No 19515 of 1992, 17 September 1995,
unreported).

112 See again the reasoning of Steyn LJ in the Science Museum case, id, which relied on the
preventive purpose of the OHS statutes.

113 Stewart, above n 37, at 221.

114 Collins (1990a), above n 14 at 354.

115 See Industry Commission, A Portrait of Australian Business: Resuits of the 1995 Business
Longitudinal Survey, Industry Commission/Department of Industry, Science and Tourism,
Canberra, 1997; and M Wooden and A Vandenheuvel, ‘The Use of Contractors in Australian
Workplaces’ (1996) 8(2) Labour Economics and Productivity 163.

116 If the contractor were technically an employer, then the sub-contractor and the
sub-contractor’s employees would be deemed to be the employees of the contractor.

117 A comparison of these provisions in s 31 with the provisions in s 23 of the Qld Workplace
Health and Safety Act 1989 shows that the 1995 provisions have shifted some of the
responsibility for complying with OHS obligations on a construction site away from the
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construction workplace:!!8

« to ensure the orderly conduct of all work at the construction
workplace to the extent necessary to ensure OHS, and to assist the
discharge of any employer’s or self-employed person’s OHS
obligations;
to ensure that persons at workplaces are not exposed to a hazard, or
risks from something that has been provided for general use of
persons at the workplace, for which ‘no other person owes an OHS
obligation”;
to ensure that workplace activities are safe and without risk of injury
or disease to members of the public;
if the principal contractor reasonably believes, or should reasonably
believe, that an employer or self-employed person is not discharging
their obligations under the Act, to direct the employer or
seif-employed person to comply with their obligations, and if the
employer or self-employed person fails to comply with the direction,
to direct the employer or self-employed person to stop work until
they agree to comply with the obligation; and
to provide safeguards and take safety measures prescribed under
regulations made for principal contractors.

As these QId provisions suggest, there is no real need to create a specific
duty for principal contractors, because the obligations of principal contractors
to contractors, and of contractors to sub-contractors, are governed by the
employer’s and self-employed person’s duties to non-employees. Persons
engaging contractors or sub-contractors will either be employers (in which
case they have duties to their own employees and to non-employees such as
contractors and sub-contractors) or self-employed persons (in which case they
have duties to non-employees).

Most of the important case law in relation to the duty to non-employees has
been developed in the context of employers engaging on-site contractors.
Recent British cases have illustrated the breadth of the corresponding duty in
s 3 of the HSAWA (which closely resembles s 72 of the OHSA(Vic)). The
House of Lords in R v Associated Octel Co Ltd"'? held that if work conducted
by a contractor falls within the conduct of an employer or self-employed

principal contractor and onto employers and self-employed persons (trade contractors). The
principal contractor stiil has overarching obligations to ensure OHS at the site, but there is
a clear realignment of responsibilities to place a greater onus of compliance onto the trade
contractors, who have obligations under ss 28 and 29 as employers and self-employed
persons.

118 A principal contractor of a construction workplace is defined by s 13 of the WHSA(QId) to
be a person appointed as principal contractor by the owner of the workplace. If no person is
appointed, the owner of the workplace is deemed to play the role of principal contractor.
Section 14 defines a ‘construction workplace’ to be a workplace where building work, civil
construction or demolition work (each defined in the Dictionary in Sch 3 of the
WHSA(QId)) is done. See ss 14(2) and (3) for the duration of the period when a workplace
is a construction workplace and s 14(4) for a refinement of the definition of ‘building work’.
The definitions of ‘building work’ and ‘civil construction’ in WHSA(QId) require the
estimated final price of the work at practical completion to be more than $40,000 or, if a
greater amount is prescribed under a regulation, the greater amount.

119 [1996] 4 All ER 846.
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person’s undertaking (see below), the employer or self-empl i
i s - oyed

uqder a duty to exercise control over the activity, and to ensn?re ilhat 36;: (:i?)x::

without exposing non-employees to risk.!20 Lord Hoffman held that:

The provision is not concerned with vicarious liability. It i

employer himself. That duty is defined by refcrencetyto a :::pr?asfns l::: tzfufcot!i‘vit:l ;
na}'ngly,‘the conduct by the employer [or self-employed person] of his undcnakiny,
It is indifferent to thq nature of the contractual relationships by which the emplo Sr
chopses to condx{ct it. ... [A] person conducting his own undertaking is fI:eeyto
decide hon he will dg so.'.Section 3 [of the British Act] requires the employer to
[conduct his mdcmhng] in a way which, subject to all reasonable practicability,
does not crpate risks to people’s health and safety. If, therefore, the emplo e;
engages an independent contractor to do work which forms part of ’the em| 1?) e);’
u.ndenakmg, he must stipulate for whatever conditions are needed to avoﬁi 3,1052
risks anq are rca;pnably practicable. He cannot, having omitted to do so, say that he
was not in a position to exercise any control. . . . The employer must take: reasonabl
practical steps to avoid risks to the contractor’s servants which arise, not merely
from the physical state of the premises ... but also from the inaderj]uacy of thz

arrangement: i i
ar wg0 rk.c.:,:s which the empioyer makes with the contractors for how they will do

These very important passages show how the employer or self-
person is required to take responsibility for her or his ghoiyce of labgu?:x?;:gzg
to Perform 'the wnor‘k. They draw upon the notion of non-delegable duties.
which hqs its origins in the employer’s common law negligence duty tc;
employees, and which was first used as a device to circumvent the common
employment ruie.'?? The employer is liable for the actions of a contractor, the
contractqr’s emplques or even the contractor’s sub-contractors because; the
courts will not permit the employer to avoid liability by delegating the work
Eo a non-employee.?3 This is a significant restriction on the employer’s
Sixiefe;i:lx; of gapital organisation’,'2* because it means that the employer or

- oyed person cannot manipulate diff
to outflank her or his OHS obligalt,ions.125 erent types of contract for abour

A threshold issue for the employer’s or self-employed person’
non-employees in the OHS statutes (apart from th%sey of %or:(t)k? f\:sutgh?
We-st.cr.n A_ustraha,.Tasmania and the Northern Territory) is whether the:
activities in question form part of the conduct of the employer’s or
self-employed person’s undertaking. British cases examining s 3 of the

120 See also WorkCover Authority (NSW) v B
bt “mponed)t.y ( ) v Boral Montoro Pty Ltd (IRC(NSW), Peterson J, 19

121 Associated Octel, above n 119, at 850-1.

122 Sge Wilson &~ Clyfie anl Cq v English {1938] AC 57. Australian courts have applied this
pm:lcxple to situations in which a ‘special relationship’ has arisen between the parties in
which the duty holder has undertaken the care, supervision or control of the person or
property of an‘other person. See Kondis v State Transport Authority (1984) 154 CLR 672,
especially the Judgmer.xt of Mason J; and Willis v CRA Exploration Pty Lid [1984] Aust Ton;;

2 l;ep 80-521. See Collins (1990b) above n 24, at 735S.

ut see s 21 of the OSHA(WA). Its wording su
e ( . ggests that the employer onl;
non-employees arising out of work in which the employer, or an Smp);o;cc, )ilsoc:;igac‘;m'l):mt'(;

suggests that the principal contractor does no
suggests 1t t owe a duty to sub-contractors engaged by a

124 Collins (1990b) above n 24, at 737. See p 76 above.
125 For examples of such manipulation, see Bennett (1994) above n 24, pp 171-85.





