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Mr Gary Banks 
Chairman 
Regulation Taskforce 
PO Box 282, 
BELCONNEN  ACT  2616 
 
 
 
Dear Sir 
 
 
Submission on Reducing the Regulatory Burden on Business 
Credit Union Industry Association (CUIA) 
 
Thank you for the opportunity to make a submission to the Taskforce and for the 
opportunity to meet with Taskforce members, Mr Dick Humphrey and Mr Rod 
Halstead to discuss the Taskforce’s role.   
 
The CUIA (formerly CUSCAL Industry Association) is the representative body for the 
majority of Australia’s credit unions.  Credit unions are an important part of the 
financial services sector providing competition and choice in financial services, 
particularly in regional and rural Australia. 
 
Credit unions are regulated in the same way as banks and of course appreciate the 
importance of effective regulation of the banking sector, given its critical role in the 
broader Australian economy.  However, credit unions are also acutely aware of the 
uneven impact of excessive or ineffective legislation on smaller institutions that 
simply do not have the resources or scale of their larger counterparts. 
 
It is clear that a number of the major pieces of legislation for our sector – for 
example, FSR, anti-money laundering and the treatment of mutuals under the 
Corporations Act – all have areas that could be improved and further detail of these 
improvements are contained in our submission. 
 
Credit unions are also of the view that the tendency to rely on regulation 
through disclosure and a ‘regulate first’ response to market failures hurts 
smaller institutions, particularly those smaller institutions like credit 
unions that already fall under “mainstream” regulatory frameworks.   
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We support the Government’s efforts to look at ways to reduce red tape.  In our 
view, these efforts should be focused not just the practical first steps in addressing 
obvious inconsistencies or errors, but also in looking at the way in which regulations 
are made.  Better coordination between agencies and regulators, more effort in 
understanding how business operates and significant improvement in ASIC 
blinkered approach to the mutual sector should all be priorities in this regard. 
 
Thank you again for the opportunity to comment.  Please do not hesitate to contact 
me if you have any further questions on (02) 8299 9046 or at 
lpetschler@cuscal.com.au, or Mark Degotardi, Senior Adviser Policy & Public Affairs, 
on (02) 8299 9053 or mdegotardi@cuscal.com.au . 
 
Yours sincerely 
 
 

 
 
LOUISE PETSCHLER 
Head of Public Affairs 
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2. About the Credit Union Industry Association 
The Credit Un ion  In du st ry Associat ion  ( CUIA)  ( formerly  kn own  as t he CUSCAL 

Indus t ry A ssociation) represen ts the vast majority of Aust ralia’ s cred it  u nions.  The 

CUIA provides a range of services to 135 of A ustralia’s 157 cred it unions, including  

representation, compliance, research and fraud prevention advi ce and assistanc e. 

 

Credit unions have assets in excess of  $31 billion and more than 3.5 million 

Australians are members of a credit union .  Further info rmation on the sector’s 

performance, portfolio and diversity can be prov ided on  requ est  if  t his is r elevant  

to the  Taskforce’s consideration.  

 

The CUIA is part  of  Cuscal,  w hich  is an  aggregat ed serv ice  prov ider t o credit  u nions 

and other fi nanci al insti tuti ons (an d an Author ised Deposit-taki ng Ins t ituti on und er 

the Banking Act 1959  in  it s ow n ri gh t ) .  Cu scal prov ides compet it iv e ret ail produ cts 

and services and wholesale f unding  solutions to its cus tomers.  These include direct  

entry, member chequing, ATM services, Tr easury functions and who lesale lending 

products .  Cuscal i s owned b y i ts member credi t  uni ons,  and ha s a AA- rati ng f rom 

Standard &  Poors reflecting its size and operations.  
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3. Overview  
As requeste d in our meeting with member s of the Taskforce, we have provide d 

specific exa mples of re gulatory “red tape ”  in  th is su bmission .  These examples a re 

not exhau st ive and need to be consi dered  in the context of some of the comments 

on the regulatory fra mework pr ovided be low.  We wo uld be pleased to provide 

furth er ex amples or det ail if  t his would benefit the review.  

 

3.1 The Uneven Impact of Regulation on Smaller Institutions 

 

Wh ilst  regu lat ion  of  cou rse impact s on  all regu lat ed in st it ut ion s, the impact  is f ar 

greater on smaller institutions suc h as cred it unions.  The credit union sector d oes 

not oppose  regul ati on, and  seek s to work  constr ucti vel y wi th r egul ators and 

leg islators on sensible, member and cons umer-focuse d outcomes in each of the  

various regulatory frameworks affecting ou r industry.  However,  the considerable  

cost, overlap and impact of regul ati on (parti cul arl y an undue foc us on di sclosure,  

requiring considerable systems c hanges a nd pri nti ng c osts wi th  l ittl e consu mer 

benefit) has  a major and sub stantive impact on our  sector .  

 

Since the Wallis refor ms, credit unions an d other ADIs have been subject to  an 

increasin g ran ge of regu lat ory  in terv ent ions.  This h as in clu ded imple mentat ion  of  

the FSR regime, adoption of th e in tern at ion al accou nt ing st andards,  preparat ion  f or 

the implem entation of Basel II, a numbe r of changes to prudential standards  

includi ng Busi ness Conti nui ty  Management and the upco mi ng Corporate 

Governance standards as well as a signif ican t number o f cons umer credit issues 

(suc h as  m andatory compari son rates). 

 

The combined effect of these  reforms is  sign if ican t  f or small er in st it ut ion s, 

part icu larly  mu tu al in st it ut ion s that  h ave a member f ocus.  Wh ilst  th ese ref orms  

may  in div idu ally  be wel l in tent ion ed,  the incremen tal ef fect  of each  ref orm i s 

dev astat ing f or smal ler  in st it ut ion s t hat  do n ot h ave t he scale t o abso rb t he IT  an d 

compliance costs associ ated with the reforms. 

 

The impact  on  smalle r in st it ut ion s lik e cre dit  u nions has been  mark ed,  w ith 

sign if ican t  con solidat ion occu rrin g in  t he sect or as a direct  resu lt  of  complian ce 

costs.  T he cost to com petition and choice in  t he f inancial serv ices m ark et  t ogeth er  
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with the c ommunity cost of losing cred it  unions that of ten service ru ral a nd 

regional areas is seldom consid ered in the policy process. 

 

3.2  Many regulators,  litt le co ordinatio n  

 

The Taskforce will be  aware of the large  number of regulators with responsibilit y 

af fect ing the ban king an d f inancial serv ices  sector.  Unsurprisingly each of these 

regu lat ors is f ocused on  deliv ering on  it s man dat e.  AP RA, for ex ample , is  

uncompromisin g in  it s f ocus on  prot ect ing depositors.  ASIC is focuse d on market 

operation, protection of sh areholders and co nsumers.  The RBA is concerned only 

wi th effi cient markets  in terms of paym ents systems.  Seldom, and the n only 

randomly, do individu al re gulator s concern themselves with questi ons about how 

their regu lat ion  in tersect s or ov erlaps w ith the regu lat ions of  oth er inst it ut ion s. 

 

In the implementation of these mandates, each of th ese regulat ors continually 

develops and reforms develop ing mandat ory disclosure based ob ligations and a 

plet hora of  best  practice gu idan ce.   It  is of lit t le su rprise t hat  the P rodu ct ivit y 

Commission counted some 2,380 regulation s being introduced during the la st 

financi al year.  

 

The proble m is  n ot  is olat ed t o ar eas of  regu latory  ov erl ap.   For sm al l inst it ut ion s, 

the ti mi ng of the i ntroducti on of regul ati on that mi ght otherwi se be acceptable can 

be crit ica l.  C redit  un ion s lik e ot her AD Is h ave seen  th e in t rodu ct ion  of the 

substa ntial FSR regime in 200 3 and 2004,  the intr oduction of international 

accounting  standards fr om 2005, significant corporate governance, other prudentia l 

reforms, significant payments sys tem re forms and a revised FSR regime in 20 06 , 

significant anti-money laundering reform s and deposit in surance mo oted for 2007  

and Basel II from 2008.   

 

At the same time, cred it unions are subjec t to changes to  empl oyment l aws, act  as 

tax col lection agents for the Government , comply wit h self-regulatory Codes of 

Practice, pr ovide prudential and statistical rep orts to A PRA on a qua rterly basis , 

comply  w ith licen sin g requ iremen ts as Au st ral ian  Financial  Serv ices lic ensees as 

well as comply ing w ith a v ast ran ge of  consumer prot ect ion  an d f air t radin g law s. 

 

As each regul ator attempts to elimi nate ri sk from their p articular pat ch, in our view 

too l ittle regard i s paid to the co st of the regulations that are introduced, a co st 
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that is borne by industry.  Clearly, many  reg ulati ons ha ve had  no  or i nadequate 

regulatory impact assessments  prepared .  T he im pact  of  t his inadequ ate 

cost/benefit assessment and th e sheer volume of regulatory reform in recent years 

is crippl ing t o smaller inst it ut ion s lik e credit  u nions.  
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3.3 Regulatory Overlap 

 

As risk-averse regulators seek to eliminate even the most minimal risks, there  has been 

an  in creasi ng in ciden ce f or r egu latory  ov erla p.   Wh ilst  t his may  be  u nderst andable,  it  is 

not  desirable an d has a sign if ican t  impact  on smal l in st it ut ion s. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The distinction between Stat e and  Commonw eal th powers adds furt her compl exi ty  

to thi s probl em and ren ders the reform process pain fully  slow .  

 

 

 

Corporate Governance –Who’s in Charge? 

The recent APRA propo sals in terms of Gove rnance and Fit and Proper standards are a  

useful example. In essence, whi le the Banking Act 1 959 may provide APRA with 

au thorit y to regu lat e AD Is “at the firm er end of the governance spectrum  that  

companies incorporate d in Aust ra lia are exp ected to meet,”  th is creat es complia nce 

issu es in  relat ion  t o ex ist ing an d w ell- est ablish ed corporat e l aw an d fidu ciar y 

obligat ion s.  

 

For example, APRA’s draft govern ance stand ard asserted that “ the Board mus t  have  

regard for the interests of depositors at all times”  whe n setting policies and making  

decisions. But at gener al law and under the Corporations Act 2001  directors’ duties are 

owed to the  company  and not to i ndivi dual  shareholders. Additionally, APRA’s  sta ndard  

asserted “t he Board cannot del egate its r esponsibility” , alt hough  it  can deleg ate 

authority to  management to act on it s behalf. But, under s.190(2) of the Corporations  

Act 2001  a director of the Board is not responsibl e for the acti ons of a  del egate when:   

�ƒ�� the delegat ing director believes  on reasonable grounds  the delegate would  

exercise the power in accordanc e with the  di rector’s duti es set out i n the 

Corporations Act 201  and t he com pany’s  con sti tuti on; a nd  

�ƒ�� the delegating director believed on re asonable grounds and in good faith th e 

delegat e w as reliab le an d compet ent  in  relation to the po wer delegated.  

 

Prov ided t hese crit er ia are sat isf ied,  th e delegat ing direct or w ill be con sidered,  u nder 

the Corporations Act 20 01 , t o have fulf il led t heir du ty  as a direct or.   

 

Each regu lat or in  it s at tempt s t o ensu re the effectiveness of their oversight 

implements high s tand ards for directors, st andards that however re sult in duplication 

of compliance requirem ents su ch as breach re porting, and subjecting  directors (and 

some emplo yees) to different propriety and co mpetence tests.  Credit unions  are also 

concerned to ensure that regulation is prag ma tic and realistic, fo r example recog nizing 

the ci rcums tances of  well  regul ated and  ru n s mall er country-based i nsti tuti ons o n 

issues suc h as board renewal, expe rt independ ent directors and  rotations.  
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There appears to be insuf ficient ef fort fr om G overnment agencies in adopting broad 

Government pol icy devel opment that ta kes into accoun t the ri sks  of deli vering 

those polici es t hrough mu lt ipl e regu lators and quasi-regulatory bodies. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Misleading and Deceptive Conduct 

Instances of mis leading and decept ive conduct are a prime  ex ample of  

Common wealt h/ Stat e ov erlap es pecia lly  in  respect  of  regu lat ed f inancial 

inst it ut ion s lik e cred it  un ion s.  

 

Misleadi ng and decepti ve conduc t for fi nancial services falls under section 12D 

of the ASI C Act 2001, however  mislead ing and deceptiv e conduc t fo r general 

corporate transactions falls under section 51 of the Trade Practices Act 1974 . 

However, t he cond uct rel ates to a co nsumer credi t  contract the n th e Unifor m 

Consum er Cre dit Code  appli es.   For a regu lat ed in st it ut ion  lik e a cr edit  u nion , 

then there are potentially three d ifferent  regulatory frameworks with different  

leg islat iv e t est  t hat  it  needs t o comply  w ith in relat ion  t o it s act ivit ies.  

 

Further,  fai r  tradi ng i s a  State resp onsi bi li ty and some Stat es have i ntr oduced, 

and oth ers are con siderin g in t roducin g,  un fair con t ract s legislat ion .  Not  on ly  is 

non-uniform legis lat ion a problem in  it self  f or corporat ion s operat ing across 

State borde rs, b ut the unfair contr acts le gislat ion  proposed is y et  an ot her lay er 

of legislatio n primarily aimed at protec ti ng co nsumers from the be haviour of a 

smal l number of enti ti es, b ut proposed to appl y t o all corporat ion s w het her t hey  

operate in an industry where problems have been identified or not.  

Other in consist encies bet ween  th e ASIC and A PRA regimes include: 

�ƒ�� in relati on  to Nominated Responsible Offic ers (NROs), ASIC req uires a  

“state ment  of personal  in format ion”  but APR A requires the same pe ople in  

some circumstances to meet their proposed “Fit an d Proper” tests;  

�ƒ�� in relat ion to breach reporting, ASI C re quires notification of breaches of the 

Banking Act 1959  whils t such breaches are alre ady required to be reported  

to APRA ;  

�ƒ�� in rel ation t o both  the  Governance and Fit and Proper standards pr oposed 

by  APRA, the associat ed report ing obligat ion s init ial ly sou ght  report ing t imes 

that  were i nconsi stent wi th rel ated reporting a lready required to ASIC;  
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�ƒ�� in rel ati on  to audi tor si gn-off,  APRA’s Governance proposals seek an 

addit ional o bligat ion  on  t op of  t he ex ist ing FSR obligat ions wh ere au dit or 

sign off is already required by ASI C; and   

�ƒ�� in r elat ion t o r equests f rom  ASI C inspectors for polic ies and procedures on 

risk manag ement sys tems, which clearl y f alls within  APRA’s ju risdict ion. 

 

Becau se of  t heir crit ical an d ov erlappin g rol e in  t he regu lat ion  of  credit  u nions, 

coordination between APRA and ASIC is seen  by o ur industry as a  high priority.  

Outsi de of the gover nance  requirem ents, the overla p and ofte n inconsistent 

messages (exacerbated by a lack of unde rstandi ng o f the m utual sector wi thi n 

ASIC) from the regulators can incr ease co sts and delay transactions unnecessarily.  

Examples include:  

�x�� failu re by  ASIC  t o ensu re con sist ency in  report ing obli gat ions f or AD Is 

where the same information is  reported to ASI C and A PRA; 

�x�� lack of clarity in ASI C’s role on the trans fer of b usiness process, whereb y 

APRA oversees merger s between credit  uni ons.  A PRA and ASIC r e-wrote 

the tra nsfer  rules in early 2005 wi th very  little consultati on  with ind ustry, a 

disappointing outcome given exampl es of overlap and mixed messages 

(rangi ng fro m defi ni ti on  of ‘member share’ t hrough to ext ent of di sclosure  

requ iremen ts wh ere mergers in volv e v ery  small cre dit  u nions bein g 

t ransferred to mu ch larger in st it ut ions) from ASIC del aying tran sfer s;Dual 

inspections (under prudenti al requ ir emen ts an d FSR) of  th e risk  polic ies and 

operati ons of credi t  u nions by  bot h APRA and  ASIC.  

 

ASIC  and AP RA have an  agreemen t  on  th e approach  the regu lat ors w ill t ake t o 

sharin g in format ion  and regu lat ory  respon sibil it ies.   T his agreem ent  sh ou ld be 

revi ewed wi th genui ne indust ry inpu t, to as sist i n reducing the confusing a nd 

expensive overlap that ASIC ’s FSR role has exacerbated for ADIs.  

 

More effort needs to be invested in develo ping a policy ap proach that ensures that 

regulatory purposes and activities are a ligned and that co-operative schemes lik e 

the U CCC are supporte d to en sure nati onal  con sistency a nd co-operati on.  
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The Basel I I  Capit al A ccord is an ot her example where regulators have adopted  

in tern at ion al ban king regu lat ions w ithou t  adequ ate con siderat ion  ab ou t  h ow they  

should apply.  Basel II was designed to ma ke the approac h of i nterna t ionall y acti ve 

banks  consi stent  and  more sophi sti cated th an the simpler risk approaches laid out 

in the first Base l Accord.  These are of course admirable aims,  however the 

impl emen tat ion  of  t he Accord in  Aust ralia has been anyth ing other than consi stent  

with overse as jurisdictions. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Basel II – One in, All in 

Unlik e most  ot her cou nt r ies,  Basel II w ill be im plemen ted by  all AD Is in  Au st ralia 

as at 1 January 2008.  This means that Australian credit unio ns will be amongst 

the only credit unions i n the world im plementing the Base l II framework, a 

framework desi gned fo r i nternati onal ly acti ve banks .   

 

In  th e US, for ex ample,  Basel II is l ikely  t o be compu lsory  for on ly  t he largest  10 

to 20 ban ks.   By w ay of comparison , th e t op 10 US ban ks are al l in tern at ion ally 

active and r ange from a round $2 00  bn in assets to over 2 ,000 billion in assets ( 

in  $A) .  No Aust ralian  credit  u nions are in tern at ion ally act ive, th e largest  credit  

union is aro und  $4 billion, a nd total sector assets are around  $32 billion. 

 

Wh ilst  it  must  be ack now ledged t hat  APRA ha s been cognis ant of the c ompliance 

costs risks of implementing Basel II for all ADIs,  it  is dif ficult  t o see how credit  

uni on mem bers or othe r cons umers benefi t from thi s new regul atory f ramework.   

 

Wh ilst  it  mi gh t  be easier t o h ave a sin gle regime for all A DIs from the regulators 

perspective, the impact of such decisi ons on a  diverse sector is often no t 

suff icien t ly  con sidered.  

Perh aps the most  sign ifican t  regu lat ory  regime  eman at ing from in ternat ion al 

ju risdict ions is t he Gov ern men t ’s proposed an t i-money  laun derin g legi slat ion .  It  is 

too early to comment o n the compliance co sts aris ing from  the proposals, howeve r 

there are substantial risks that the regime w ill resu lt  in  in crease s i n th e amount  of  

in format ion  coll ect ed by f inancial in st it ut ion s without  necessari ly  prov idin g t he 

benefits sought by law enforcement agenci es.  The op port uni ty to l earn from the 

impacts of simila r regimes in other j urisd icti ons (eg the  US Patri ot Act experi ence 
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for smaller inst it ut ion s)  shou ld be en cou raged.  Minister Ellison ha s ove rseen an 

extensi ve consul tati on process wi th f urt her op portuni ti es f or i nput o n the draf t 

foreshadowed.  

 

3.6  Policy in a vacuum  

 

CUSCAL is concerned t hat  some r egulat ion is created or modified  in a vacuum, that 

is regul ators and  legislators do not al ways  consul t o ne a nother nor have a clear 

grasp of overlapping or co mplement ar y regulatory regimes. In these 

circumstanc es, it becomes in cumbent on ind ustry to re spond to reform proposals  

with a f ull ex pose of  con curren t  inqu iries or recommen dat ion s. There is a dan ger  

that  under t his approach , part icu larly  where co-operative arrange ments are in 

place as in the UCCC, a ny pros pect of nati onal  consi stency  may be l ost .   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C

CSR – Putting in Your Two Cents Worth 

The better the media, the more involv ed are t he legis lat ors . 

 

The Corporations a nd Markets Advisory Co mmittee  ( CAMAC) is look ing t o 

extend director obligations to in clude considering corporate socia l 

respon sibi lit y (C SR) in  th eir decisi on-mak ing.  

 

At  th e same,  h owever,  th e Parlia mentar y Joi nt Committ ee on Corp orations  

and Fi nan cial Service s is con siderin g v ery  simila r mat ters in  t erms of 

corporate responsibilit y obligat ion s un der th e Corporations Act 2001 .  

 

But wait, there’s more.   Interestingly, the Minister for E nvironment has also 

asked the ASX’s C orporate Gover nance C ouncil to consider CSR reporting as 

well.   Here are t hree separat e in vest igat ion s of  t he fu ndamen tally  t he same 

questions.  

 

Wh ile t he CSR w ork  has n ot  yet  come in to con flict ,  CAMAC’s oth er inqu iry  in to 

ex tending person al liabi lit y f rom  dir ectors of the board to include some arms  

of seni or management has . Th is is beca use w hile CAMAC is ex tending 

respon sibi lit y th rou gh dif feren t  corporat e arms,  APRA is argu ably  look ing t o 

refocus governance and fit and proper st anda rds on the board, with ultimat e 

responsibilit y with directors. 
 

redit Union Industry Association 15 



 

Submission: Credit Union Industry Association  

Simi lar ly, Consumer Aff airs Vict or ia is cu rren t ly  rev iew ing Consumer C redit ,  w hich  

includes consi deri ng unfai r contra ct terms, fi nance an d mortgage brokers, property 

spruikers and fringe cr edit providers howe ver:  

�ƒ�� the Min ister ial Co un cil  of Co nsu mer Affairs  (M CCA) is already  con sider ing 

reform to a ddress u nfa ir contract t erms;   

�ƒ�� the M CCA is al so consideri ng a nati onal  regulatory sche me for fi nance and  

mortgage brokers and whether p roperty  investment advice ought to be 

regulated; and  

�ƒ�� the Unifor m Con sumer Cre dit Code  Manag eme nt Co mm it te e (UCC CMC) is  

already   lea ding research  in to t he regu lat ion  of  f r inge credit  prov iders.   

 

Addi ti onall y, the CAV Issues Pape r also canvasses positive credit r eporting even  

thoug h i t  has been rai se di n other forums, i ncludi ng: 

�ƒ�� the Office of the Privacy Commissioner’s  Review of the Private  Sector 

Provisio ns o f the Privacy Act 1988 ;  

�ƒ�� the Sena te Legal and Constit ut iona l Reference s and Legislation Committee’s  

The Real Big Brother –  Inquir y into  the Privacy Act 1988 ; and  

�ƒ�� the Senate  Econo m ics Commit tee Inquiry into possib le links be tween  

household d ebt, dema nd for imported goods and A ustralia ’s current a ccount 

deficit .   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Book Up in the NT – Gaming and Racing’s Guide on Using Other People’s 
PINs 

Whi lst obvi ousl y an  atte mpt to prot ect i ndigenous peopl e in re mote and regional 

communi ti es, t he NT’s Licensi ng, R acing and G ami ng Depa rtment i ssued a gui de 

for merchants on taking ca rds a nd PIN for  purc hases fo r the common practice of 

book-up  in indigenous communi ti es. 

The Min imu m Record  Keeping G uidelines were rele ased t o assist  liqu or licen sees 

to comply  wit h n ew requ iremen ts relat ing t o the proh ibit ion on liqu or book -up.  

These Guidelines had the stat us of  an o ffi cial  government  documen t  approved b y 

the Minister for Racing, Ga min g and L icen sing and implied  t hat  cardh olders can  

disclose their personal id enti fi cati on n umber ( PIN ) to a s tore li censee.  

Disclosure of cardhol der’s PI N to a nother person is a breac h of sta ndard terms 

and con dit ion s in  the con t ract  betw een  th e ca rdholder and card issue r. Fur ther, 

under the Electronic  Funds Transfe r Code of  Conduc t , such disclosure exposes the 

cardhol der to l iabil it y for una ut hori sed transac t ions. 

The Department clearly failed to adequate ly consul t wi th the fi nanci al servi ces 

sector – i f i t  had done s o, i t  wo uld have  di scov ered that th e “best prac ti ces” i t  

was recom mending po tentially put the very consumers it was tr ying to protect at 

risk  
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Government and regulators need to pl an  their reform propos als more co-

operative ly and seek to  actively engage  one a nother whe n developing policy.  

 

3.7 Tick-a-box consultation  

 

CUIA i s concerned th at consul tat ion can often amount to a v ictory of form o ver  

subst ance,  where it  is undert aken t o sat isfy st at ut ory  an d policy  obligat ion s, bu t 

nei ther resourced, targ eted nor schedul ed in a way tha t  woul d al low input to tr uly 

inform the r egulation development process.  

 

As an  ex ample,  t he AM L regim e h as t he pot ent ial t o imp ose con side rable  in du st ry  

costs and c onsumer inconvenienc e. Althou gh  many months of research and w ork 

were beh ind in it ia l proposals t o brin g Au st ralia in to l ine w ith FATF obligat ion s, a 

serious focus on industry co ncerns requir ed intervention via PM&C and Treasur y 

and th e M inist er,  est ablish ing special indu st ry  rou ndt ables an d engagin g in  clos e 

industry co nsultation.  

 

An acute e xampl e of consul tati on  wi thout s ubsta nti ve engagement i s currentl y 

facing credit unions a nd the  mutual sect or.  Because of the unusual nature o f 

mutual shar e registers – which are in fact the customer li st  f or mut ual in st it ut ions 

– the normal access  requirements for sh are reg isters have been modified  by 

Parl iament for transfer red mutual  enti ti es such as credit union, m utual building  

societies and friendly s ocieties.  

 

Under Corp orations Regulation 12.8.06, th ese mutuals can refuse access to their 

member registers in certain circumstances, with ASIC ha ving the power to approve 

access by third parties.   

 

Since the regul ati on was establ ished, t he credi t  uni on i ndus t ry  has so ught  

clar if icat ion  f rom ASIC  on  it s proposed policy approach to acce ss to register 

requests, along with addition al pr otections (for example , the option of enforcing 

contact with members via a prof essional m ailing house,  to prevent the contact 

det ails of  members an d t he customer list  it self  bein g made av ailab le ex tern ally )  i n 

the regul ati ons.  
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Recent incr eased interest in launching ho st ile takeovers of mutuals (outside the 

host ile t akeov er processes ou t lin ed in  Chapter 6 of  th e Corporat ion s Act )  have 

brought these issues to the forefront, a nd e xposed both the regulator’s lack of  

policy  f ram ework  an d a lack  of  w illin gn ess to engage productively with mutuals and  

the issues they have raised.  

 

Curren t ly the mutual  sector is responding to  policy pr oposals from both ASIC and  

Treasury, e ven though it is read ily a pparent that ASI C and Treasury are no t  

consul ti ng each other.   Both organi zati ons have fail ed t o fundamen tal ly grasp the  

differences between the mutual  sect or an d ot her corporat ion s.  Their inabil it y or  

un wi ll ingness to co nsi der the pos sibili ty th at  one si ze fi ts al l regulati on may not 

always be appropriate is cu rrentl y pu tti ng  t he mut ual sector at c onsiderable risk  

and providing less consumer pro tection for the members of mutuals tha n for  

shareh olders an d con sumers of  ot her f inancial in st it ut ion s. 

 

3.8 Achieving timeframes an d reporting on changes 

 

The f ailu re t o meet  regu lat ory  t imef rames mak es it  di fficult  an d cost ly  t o t rack  

developmen ts and additionally  difficult to plan and mana ge new obligations. Thi s 

problem is part icu larl y dif ficult  for smal ler inst it ut ion s lik e cred it  u nions and i s 

in tensif ied w here th e ref orm in volves broad ch anges su ch as in  relat ion  t o FSR or 

the propos ed AML re gime.  CUIA submissi on to the Financial Sector Advisory 

Coun cil’ s rev iew  of  FSR is at tached f or y our in format ion . 

 

Examples of these delays include: 

�ƒ�� AML – initial consultation on the pr oposed legislat ion commenced in 2003 

wi th a vi ew to havi ng legislat ion fi na lized before the FATF revi ew in l ate 

2005.  W hilst happ y wi th some of the ch anges to the prop osed leg isla t ion, a 

draft Bill was finally rele ased in December 2005; 

�ƒ�� Mandat ory Comparison  Rat es (M CR)  - th is in ef fect iv e legislat ion  ( see earl ier  

comments) has a sunset clause that ta kes effect in early 2006.  At this 

time, industry understands that a revi ew of the impact of the regime is 

bei ng under taken b y an external  consul tan t .  With l ess tha n t hree month s to  

go before t he leg islat ion’s sunset clau se takes effect, indus t ry still has no 

in format ion  as t o w hat  ch anges if  an y will c ome in to e ffect , despit e t his 

leg islat ion  af fect ing pu blicat ion  of  in terest  rat es on prin ted an d oth er 

materi al  provi ded to c onsumers. 
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�ƒ�� electronic s tatements – this issue has been under consideration since 2002 

by the Ministerial Council, with a draf t Bill issued in 2004.  Industry and  

Government agreed on a Bill in ea rl y 2005 which has be en stalled with the  

Queensland Government since that time despite apparently being  

con sidered a prio rit y.  The t imet able f or t his n on-cont rov ersia l leg islat ion  

that has cl ear consum er benefi ts (not to me nti on envi ronmental  ones) i s 

st il l u nknown  n early  f our y ears af ter it  w as first  proposed.  

 

Regu lat ors n eed t o mak e reason able est imat es of  t imef rames in volv ed an d sh ou ld 

strive to meet them.  Whilst understan din g t hat  all con t ingencies can not  be  

planned for, regulators should at least en sure that regular updates are  provided to 

industry re garding the progress  of the reform and what the contingency 

arrangements might be.  

 

 

 

 

For f u rt he r inf o rmat ion, please cont act :   

Mark Degotardi 
Senior Advisor – Policy & Public Affairs 
Credit Union Industry Association 
Cuscal 
02 8299 9053 
mdegotardi@cuscal.com.au 
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