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- tion of consultative tax policy development and implementation systems move generally, are drawn?

At the Extremes of a “Good Tax _Policy Process”:;A |
Case Study Contrasting the Role Accorded to
Consultation in Tax Policy Development in Australia )

MICHAEL DIRKIS AND BRETT BONDFIELD

Michael Dirkis is a Senior Tak Counsel at the Taxation Institute of Australia, and Brett Bondfield is a

,Thi;c'afti'cle reviews and critically ‘assesses the tax policy and implementation processes adopted in

Australia with specific reference to the development of a “new’ tax Iegi.s*lativ_e drafiing approach:,
Coherent Principle Drafting, a concept that is both explained and eritiqued. The Australian position is o

. compared and. contrasted with that operating in New Zealand under the Generic Tax Policy Process.

From that comparison, Jurther critical insights into the efficacy of the developing Australian tax policy
processes and infrastructure, the established New Zealend Generic Tax Policy Process, and the opera-

1.0 INTRODUCTION

of Aspects of Income Tax Self Assessment (ROSA discussion paper), released on 29 March 20044

. ton, 26-28 January 2005

On Australia Day, 26 January 2005, the front page of Australia’s national newspaper, The Australian,
carried a claim that the Australian Government “has secret plans to ... dramatically simplify onerous tax
laws, including stripping back the 7,000-page tax act.” The plan is the adoption of a new approach to
drafting tax legislation, known as “coherent principlés drafting”, S '

The plan was not secret. This drafiing style was first formally mentioned in Appendix 3 to the Review

The assistance of Adrian J 'S_a@yer at the University o:f Caﬁferbmy, along with an anonymous referee, is gratefully acknowl-
edged. The views expressed in this article are those of the authors” solely, and do not necessarily reflect the views of the -

Taxation Institute of Australia,

‘This article s a revised version'of a paper entitled “Trans-Tasman, insights into tax policy design: Do the tax policy, design
approaches adopted in Australia and New Zealand require consultation in the development of a new tax law drafting style?”, ..
presented at the 17¢h Annual Australasian Tax Teachers® Association Conference hosted by Victoria Univem_ity of Welling-

D Uren and S Tewis, “Clean-up for tax law "dis_gra_ce;f’j, The dustralian (26 January 2005),p1. _ _

'fréaéu‘r'y“(m‘sfu;aﬁ;i);kevféw of Aspécis of Tncome Tax Self Assessment, (Canberra; 2004), Discussion Papér, p 89, This

ROSA paper notes that “... [the principle based approach will be adopted for new tax law measutes, except where it would .
. . TR -
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- At the Extremes of a “Good Tax Policy Process™ A Case Sﬁldy

However, despite that mention, little has publicly been revealed in respect of the scope of the new
drafting style save brief mentions in: R :

®  The former Minister for Revenue and Assistant Treasurer’s speeches;’
" ®  Ananswer to a question raised in an Australian Taxation Office (ATO) consultative forum;® and
®  An article in an ATO newsletter for tax agents.”

Given the poor history of consultation in Australia,® it is not surprising that the adoption of this ver-
sion of a “principle” based drafting methodology and the design of that process were not consulted
upon.” This article first seeks to outline what is “coherent principles drafting”, by looking at the factors . .
that gave risc to its adoption, the claimed advantages of the drafting approach and any possible weak-
gesses or risks. This discussion cannot seek to fully evaluate its operation as there is a lack of
information on how the process works in practice. ' : :

Second, given that there was an absence of consultation in the design of this methodology, despite
_ the Review of Business Taxation’s (RBT’s) express directions on consultation, the article seeks to
question whether in fact consultation was required under Australia’s current consultative processes. As
" background, 2 brief description of existing consultative arrangements will be undertaken.

Thirdly, given the seemingly more consultative approach adopted in New Zealand, it is iseful to
contrast it with the Australian situation to see whether, hypothetically, if such a drafting change was
~ contemplated in New Zealand, could that change be implemented outside New Zealand’s Generic Tax

require extensive rewriting of existing law.” A passing reference to the initial development of this new drafting process was
made in early 2003 in a Treasury presentation; sec P McCullough, “Corporate taxation — Where to from here?”, (Presenta-
tion at the 1st Natiopal Consolidation Symposium, Leura, 3 February 2003), p 6; republished in (2003) 4 Tax Specialist 182,
p 185). : '

H Coonan, “Address to open the Corporate Tax Association Conference”, (Paper presented at Corporate Tax Association
Conference, Sydney, 23 May 2004), available at <http:Ilassistant.treasurer.gov.aufatr/coutentfspeecth004/004.asp> (as at 10
January 2005); H Coonan, “Holding Our Head Up High - Achievements and Challenges for the Australian Economy”, (An
address to the Australian Institute of Company Directors in Perth on 12 July 2004), available at <http://assistant.treasurer
_gov.au/atricontent/speeches/2004/010.asp> (as at 10 Jamary 2005). - .

Responss to Ttem 4 of the 17 June 2004 meeting of the Australian Taxation Office’s National Tax Lisison Group (NTLG),
available at <http:l/www.ato.gov.au/taxprofcssionals/content.asp?doc=.’contentf49746.huu&pc=001/005/036/001/002&11:1111
=6547&mip=00]&st=&cy=1> (as at 10 January 2005).

) 7 Australian Taxation Office, the TAXAGENT 26 (December 2004), A Coberent Principles Approach o Tax Law Design, p 4.
The Australian Treasury issued some further information in 2 confidential paper (“Taxation of Financial Arrangements Stages
3 and 4 - Coherent Principtes: Treasury Information Paper”, {2004)) and presented a draft paper (“Coherent Principles — A Bet-
ter Way to Design Our Tax Laws”) to a meeting between the Commissioner of Taxation and professional association CEOs on
21 February 2005. However, given the nature of these documents and their limited circulation, the information could hardly be
called public. - i

Fora history of the lack of consultation in tax policy development in Australia, see generally M Dirkis, “Observations on the
Development of Australia’s Income Tax Policy and Income Tax Law™, (2002) Vol 56:10 Bulletin for International Fiscal
Documentation 522. The Australian Government has reacted to these concerns by asking the Board of Taxation to undertake an
ongoing role in monitoring the processes of consultation; see P Costello, “Reforms to Community Consultation Processes and
Agency Accountabilities in Tax Design®, Press Release 22 (2 May 2002). :

The Minister for Revenue and Assistant Treasurer, Hon Mal Brough, disagrees that there has been no consultation; see D Uren
and § Lewis, “Clean-up for tax law ‘disgrace’™, The Australian (26 January 2005), p 1. However, the consultation he refers to
is consultation on specific measures drafted using this methodology, not on the methodology itself. .
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Policy Process (GTPP).!® This hypothetical discussion carries significant importance in the Australian
context given that the Australian Government accepted-on 16 December 20041 2 recommendation,
contained in the Treasurer’s August 2004 Report on Aspects of Income Tax Self Assessment, that the
Board of Taxation. should conduct a review of international consultative processes to identify im-
provements for the Australian system. ' ' :

This hypothetical exposition first touches upon the pre GTPP position, before examining the current
administrative arrangements between. New Zealand’s Treasury, Inland Revenue and parliamentary
drafters. The role of select committees and the commitment of the New Zealand Government to consui-
tation will be touched upon in this context before exploring whether 2 new drafting tax style could be
implemented outside the consultation arrangements laid out under the GTPP. - ' s

This article concludes by briefly exploring lthe- reasons underlying: the differences in the approaches
to tax policy development and consultation in- each country and draws four key insights from this
discussion. . : ' : C el T

2.0 COHERENT PRINCIPLES DRAFTING - |

Before defining “coherent principles drafting”, it is first necessary to give some context to its devel-
opment in order to understand why it has been devised and advocated by the Australian Government
and Treasury. ' ' '

2.1 What Led to this Change in Australia? _

‘In 1998, the RBT noted that policy development had been ad hoc, resulting in almost 4,000 pages of
legislation, and in numerous judicial and administrative decisions and rulings handed down over many
years. The RBT observed in its paper A Strong Foundation that: o :

“(t]he rules governing business taxation are the result of an acceleréﬁhg'accretion of policy changes _

over-several decades. This process of unstructured aceretion has increased the complexity of changes.
-and limited their effectiveness. While each policy change, or program of changes, has been designed
“to address particular problems, those policy changes are now revealed to have been additions to a
system lacking a sound foundation.”

In 1999, the RBT recommended that the then current, largely sequeﬁtial taxation policy and law de-
sign process be replaced with a process that is holistic and fully integrated, “... a principle-based

10 Inland Revenue, Sz)pplementary Bricfing. Papers: Volume 1 - Tax Policy, {Wellington, November 1999}, p 2, available at

: <http://www.taxpolicy.ird.govt.nszublications/ﬁleslvolume1.pdt> (as at | January 2005). For a.comprehensive discussion and
analysis of the GTPP and the context of its implementation, see AJ Sawyer, “Broadening the Scope of Consultation and Strate-
gic Focos in Tax Policy Formulation — Some Recent Developments”, (1996) Vol 2:1 New Zealand Journal of Taxation Law
and Policy 17, ' : ' o ' o

. AttachmentA, _ ) . _ Jo
12 Treasury (Australia), Report on Aspécts of Income Tax Self Assessment, (Canberra, 2004), Recommendation 7.1, p 69. Prior to
this, despite some initial discission, there was no effective mention of the GTPP in the relevant areas of the Review of Busi-
- ness Taxation’s final report; see Review of Buginess Taxation, 4 Tax System Redesigned, (Canberra, 1999), Section 1: Policy
" Formulation, pp 95-97, and Section 2: Legislation, pp 129-134. o o o y o
Review of Busiucss “Taxation; A Strong Foundation: Discussion Paper 1: E&tablishing _Ofy'ectr'v_es,. Prir}czples and Pracés‘ses,
{Canberra, 1998), Ch 2: Illustrating A Deficient Foundation, p 14. C - e

By
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At the Extremes of a “Good Tax Policy Process™: A Case Study

approach to the design of business tax policy, legislation and administration.”* The Australian Gov-
ernment did not directly respond to this recommendation;'” however, it did endorse a process of high
level principles drafting’® in the context of the recommendation for the introduction of an alternative
income calculation method, initially known as “Option 2” (subsequently known as the “Tax. Value

Method” (TVM))."”

noted that the:™®

The RBT noted that consultation was fundamental to any adoption of principles based drafting. It

“... concept of integration embraces. not enly the design process itself but also, and at least as impor-
tantly, the way the various tax-related government agencies relate with each other and with the
business sector and wider community. There must be a shared sense of ownership of the issues, clear
accountabilities, open communication, a commitment to consultation ...” ' s

However, despite identifying the problem, the prdce’és of implementing both the “A New Tax Sys-

* tem” changes” and the RBT recommendations resulted in an increasing number of Bilis® and average
length of legislation. By the end of 2004, the Income Tax Assessment Act 1936 {Cth) (ATAA 1936) and

4

16

17

'20

Review of Business Taxation, n 12, Section I: Policy Formulation, pp 95-97, and Section 2: Legislation, pp 129-134. Iu
-particular, see Recommendations- 1.1 (in respect of co-design) and 2.1-2.3 (jn respect of an integrated tax code). This picked up
on earlier suggestions in the ANTS document (Treasury (Australia), Tax Reform, Not a new tox, a new tax system,{Canberra,
1998), Ch 4: Siniplicity — Reform to tax administration, The plan, Establishing an integrated tax code, p 149) that a proposed
Integrated Tax Code should “nse general principles in preference to long and detailed provisions”. o
Both of the Treasurer’s press releases that set out the Government’s response to a Tax System Redesigoed (see n 14) did not
expressly adopt or engage with these recommendations; see P Costello, “The New Business Tax System™, Press Release 58 (21
September 1999); and “The New Business Tax System: Stage 2 Response”; Press Release 74 (11 November 1999). :

" P Costello, “The New Business Tax Systemn: Stage 2 Response”, Press Release 74 (11 November 1999), Attachment N.

On 11 November 1999, the Australian Government gave in principlé™ suppért to the TVM measures. TVM was designed to;;
replace Australia’s current traditional income tax system (ig, based upon the income/capital dichotormy) with a new income.
caloulation method where taxable income or loss is calculated as the sum of net income (being the difference between receipts:

. and payments (excluding private flows) pius the change in the tax value of assets over the period less the change in the tax’;

value of liabilities), and tax law adjustments (ie, the exceptions to the rules where governiment policy requires a different treat- |
ment (eg, capital gains discount, gifts, R&D etc)). However, despite the Government’s in principle commitment, the Treasurer:”

- announced on 28 August 2002 following the development and review of the proposed mcasure by the Board of Taxation “...;
that the Government has accepted a recommendation fiom the Board of Taxation not to proceed with the Tax Value Method?
(TVM) and the associated Section 4 “core rules””; sec P Costello, “Government decides against the Tax Value Method”, Press®
Release 48 (28 August 2002). ' . ’ 5

Review of Business Taxation, n 12, Section 1: Policy Formulation, pp 95-96.

Seo generally Treasury (Australia), Tax Reform, Not a new tax, a new lex system, (Canberra, 1998), which included recom ?
mendations to introduce a goods and services tax (GST) and to tax trusts as companies. For a summary of this reform pmcess,?j
see J Harrison, “The GST Debate - A Chronology: Background Paper No 1 1997-987, (1997) (updated to-1999 by M Stretton),
available at <hitp:/fwww.aph.gov.au/library/pubs/chron/1998-99/99chiG1 him> (as at 10 Jamuary 2005). - - : 3

Betwoen June 1999 and the dissolution of Parliament on 5 October 2001 for the Federal Election, introducing into Pa.rliamenl%
144 taxation, superannuation, excise and license fee Bills, with a fixther 44 taxation and ‘superannuation related Bills intro-:

~ duced in 2002, and 20 taxation and superannuation Bills in 2003. In 2004, a.further 46 tax and superannuation Bills werei—}

introduced. . - £
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the Income Tax Assessment Act 1997 (Cth) (ITAA 1997) grew to about 8,000 pages.! The Chair of
the Productivity Commission predicted that if this rate of growth continued unabated:> -

.. that by the end of this century the paper version of the Tax Act would amount to 830 billion
pages it would take over 3 million years of continuous readmg to assimilate and weigh the equiva-
lent of around 20 aireraft carriers!”

'{he Minister for Revenue in May 2004 ascribed this growth over the last 20 years to the fact that:*

- 'tax law has set out in increasing detail how the law is to’ apply in a variety of fact situations. “This -

_ is often seen as desirable, as taxpayers naturally want a high degree of certainty as to whether and

how the law will apply in therr particular circumstances.

“While this approach does provide eertamty where a taxpayer’s particular cn'cumstances are spec1ﬁ-
cally addressed, laws designed in this way can never anticipate all the relevant circumstances of each

- and every taxpayer. I am being constantly approached for a carve-out or exception to presenptlve

Ieglslatlon that at tunes can work a manifest unfaimess or have an unintended consequence ”

- Thus, it is asserted that in response to these probiems set out above coherent prmelples draﬂmg”
was adopted- by the Australian Govemrnent. :

2. 2 What is “Coherent Prmelples Draftmg”"

The first. thing to clarify is that “coherent principles draﬁmg” is not the piain Enghsh draﬁmg,

which was the focus of the falled Tax Law Improvement Project (TL[P) % Rather .

21

23

24

25

“Treasury {Australia), “Coherent Principles — A Better Way to Deslgn Our Tax Laws”, (A draft paper presented to a meeting
between the Commissioner of Taxation and professional association CEOs on 21 February 2005), 6. This calculation does not
include the Bills introduced in 2005 nor the law contained in other tax Acts, including the Taxation Administration Act 1953
(Cth), International Agrecments Act 1953 (Cth), and the Fringe Benefits Tax Assessment Act 1986 (Cth).

G Banks, “The good, the bad and the ugly: economic perspectives on regulatron in Australia”, (Paper presented at the Confer-
ence of Economists, Business Symposium, Canberra, 2 October 2003), p 4. Suggestions that the length of the law gives rise to
complexity are subject to similar superficiality criticisms. In fact, length may increase simplicity by providing a fuller explana-
tion. In an electromic age, length is not as problematic. The solution to length is technology, as H Stone, (in “Some Aspects of
the Problem of Law Simplification™, (1923) Vol 23 Columbia Law Review 320) noted as early as 1923. He predicted that the
ever increasing length of legislation would put pressure on some new technology to facilitate the expeditious location of rele-
vant law,

H Coonan, “Address to open the Corporate Tax Association Conference" (Paper preeented at Corporate Tax Association
Conference, Sydney, 23 May 2()04) available at <htip:/fassistant.treasurer.gov. au/atr'/conteut/speeches/2004/004 asp> (as at 10
January 2005). .

Seen 23 where Senator Coonan noted that “loJur overarching ob_]ectwe in-adopting a prmcrples based approaeh is to ensure
our regulatory framework remains robust, modem and flexible without over burdening businesses with unnecessary regula—
tion.” Australian Treasury officials note that the ROSA Discussion Paper Review of Aspects of Ificome Tax Self Assessment
(Canberra 2004), ‘clearly ‘set out (at p 89) the Government's green light for the adoption of a new drafting style by stating

“[wlith the transfer of responsrbrlrty for legislation from the Tax Office t0 Treasury in mid 2002, the Governmient signaled its
determination to address issues with tax legislation™. This seems to conflict with statements by the then Minister Revenue who
saw the ROSA discussion as merely exploring “... whether a prmcrple-based approach to tax Iaw design could result in 2 less
complex, more coherent statement of the tax laws”; see n 23. ;

The complexity of taxation law is sometimes measured by the readability of the legislation;. see, for example Law Reform
Commission of Vrctona, Plain Englr.rh and the: Law (Melbourne, 1987), p 60; and S James and A. Lewis, “Fiscal Fog”
(1977) British Tax Review 371. “Plain English” drafting was viewed by some as a means of law sunphﬁcatron by improving
readablhty )

Save RSN
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At the Extremes of 2 “Good Tax Policy Process™ A Case Study

“[t]he coherent principles approach aims to write the law in a series of operative rules - that are prin-
cipled statements about what the law is intended to do - rather than deta:ls about the mechanism that

gets it there.”

The Treasury states that:*®

“[tihe approach involves identifying the intent or the general principle behind an announced Gov-
emment policy and stating it clearly and concisely in the law.” :

Thus, these “[p]rinciples synthesise the detail that would otherwise be set out in black letter rules, to
achieve the substantive effect of the measure.”” '

The 21 February 2005 CEQ’s forum draft Treasury paper notes that the law is “coherent” if it:

®  Helps the reader make sense of the law;
. Captures the essence of the law’s mtent
®  Uses language and concepts consxstent with reader s understanding ef what the law deals with;

® s intuitive or obvious to someone who understands its intent and context.

The Treasury paper states that an example of “coherent principles drafting” in the current law is s 25-
5(1)(@) ITAA 1997 (Cth), which allows taxpayers a deduction for expenditure for managing their tax .
affairs. It is principles based as “the provision captures the intended core idea” and “uses concepts in
the readers’ normal understanding.””" In such a simple example; there is a circular logic at work in that
a primary and straightforward concept is (or should be) capable of simple straightforward expression in
legislation. But this example does not shed light on how tax law design deals with the shaping of the
concept.to be legislated. Where matters are more complex and contested, settling on an unambiguous
concept is a far more problematic exercise. As this article discusses in respect of consultation and the -
insights drawn from a comparison between the Australian and New Zealand approaches to tax law -
design, there is a debate as to the best processes and approaches to adopt in order to maximize the
opportunity for the basic concepts (to be legislated) to be debated and refined. .

2 Although TLIP did give rise to the Income Tax Assessment Act 1997 (Cth), by 1998, it was overtaken by the tax reform of

27

28

26

30

3

ANTS and the RBT. Staff were transferred to the tax reform work (Treasury (Austraha) Tax Reform, Not a new tax, a new fax
sysiem, (Canberra, 1998}, p 149) with some of the output of the project being released by the RBT as the Draft Legislation {en-

_ titled A New Tax System (Income Tax Assessment) Bill 1999). Also see M Dirkis and M Burton, “Australia: The Income Tax
Simplification Experience to Date”, (1996) Vol 50 Bulletin for International Fiseal Documentation 67; and for a trans-Tasman
viewpoint on the TLIP experience, see AJ Sawyer, “Rewriting Tax Legislation: Reflections on the New Zealand Bxpenence”
(2003) Vol 57:12 Bulletin far[nrematwnal Fiscal Documentatzon 578, pp 583-584 and 587. '

H Cocnar, “Holding Our Head Up High Achievements and Challenges for the Australian Economy”, (An address to’the -
Australian Institate of Company Directors in Perth on 12' July 2004) available at <http://assistant.treasurer.gov. au/atr
lcontentfspeecheslzﬂmlﬂw asp> (as at 10 January 2005). . -

Response to Item 4 of the 17 June 2004 meetmg of the Australian Taxation Office’s National Tax Liaison Group (NTLG),
available at <http://www.ato.gov. au/taxprofessionals/content.asp?doc=/content/49746. htm&pc=001/005/036/00[/002&m11u
—6547&mfp=‘\}01&st—&cy—1> (as at 10 January 2005). The Treasury further noted that they are “workmg on ways of mak
ing the 1egxslahon less difficult to :mderstand including drafting itin a plam, non-technical style.”

Treasury (Australin), Review of Aspecm of Income Tox Self. “dssessment, (Canberra, 2004) Discussion Paper, p 89.°

Treasury (Australia), “Coheérent Principles — A Better Way to Design Our Tax Laws”, (A draft paper presented to a meetmg
'between the Commissioner of Taxation and professronal association CEOs on 21 February 2005), pp 2- 3 -

SeenS() p3.

June 2005 ' s , o 255




el

el

RKECTE AT SRS

Dirkis and Bondfield

33

Although “coherent principles drafting” was intended to apply to changes to both old legislation®
and all new legislation,” the Treasury has subsequently advised that the process has not been applied
yet and that it would not be used in all cases, but only where it was appropriate (such as in respect of
the proposed Taxation of Financial Arrangements (TOFA) stages 3 and 4).* : '

Despite these high lévc_:l statements, it is not clear what “coherent principles” drafted legislation looks
like or how the drafting process will operate in practice. It is being presented very much as a “suck it
and see” approach rather than 2 ¢learly articulated, analysed and documented process, let alone being a

discussed process.

2.3 The Claimed Advantages of “Coherent Principles Drafting” S
Despite this lack of clarity, the then Mim"ste; and the Treasury claim that using high fevel principles
rather than black letter approaches to draft tax law has the benefits that:** S L
®  The volume of the law is likely to be reduced as additional detail is used only where the high level
principles by themselves are insufficient; © - e R o

-®  Law based on principles.(ie, theilégislatioﬁ identifies the generic characteristics of the “product™)

is less likely to need to be altered in the face of market innovations (for ex

. e : xample, the development
of new financial products) or to repair structural or technical defects; and; ' R

®  These effects may reduce the amount of time Parliament needs to devote to tax legislation.

It is not suggested that these benefits cannot result but, in light of the lack of detail, these claimed
advantages are yet to be proven. The potential downsides of such a potentially radical new approach to
drafting must also be placed in the equation. As well, it needs to be kept in mind that issues of drafting

drafting” is part of the tax law design process, not the process itself.

-come rather late in the policy design to policy implementation continuum and “cobierent principles

2.4 Concerns Wlth the ‘New’ Drafting Process _ _ : _
There are concerns about the impact of this change. These concerns, discussed below, are magnified
given that this change has been imposed by the Treasury without any consultation. :

“The major concem is that the potential lack of detail in tax laws drafted under this approach may
result in uncertainty, However, the then Minister dismisséd such concems in stating that>% .-

2 howas stated by senior Treasury staff during the consultation on the Review of International Tax Ar’réng'emcnts 'propc;sals

- that this drafting approach has alrcady been used. ’ . ) _
Respoﬁse to Item 4 of the 17 June 2004 meeting of the Australian Taxation Office’s National Tax Liaison Group (NTLG),
available at <htlp://www.am.gov.au/taxprofessionals/content.asp?doc=/oontcnt/49746.htm&pc=001/005{036_/001/002&111:111
=65478mfp=001&st=&cy=1> (as at 10 January 2005), o B )
Treasury (Australia}, “Coherent Principles — A Better Wa)} to Design-Our Tax'Laws”,-(A draft paper. presedited to a meeting
- between the Commissioner of Taxation and professional associatiop CEOs on 21 February 2005), Lo o

34

% Treasury (Australia), Review of Aspects of Income Tax Self dssessmient, (Canbétra, 2004), Discussion Papet, p 89. Senator

Coonan also made fhe same claims in similar wording; see H Coonan, “Address to open the Corporate Tax Association Con-
ference”, (Paper presented at the Corporate Tax Association Conterence, Sydney, 23 May 2004), available at
<htip:/fassistant treasurer. gov.du/atr/content/speeches/2004/004.asp> (as at 10 January 2005). - SR ’

% H Coonan, n 35; and Treastry (Australia), n 35, p 89 (which uses identical wording).

e
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33

“[w]here necessary, additional detail can be proﬁded in the law, the explanatory memorandum or
subordinate legislation. Elaboration of the practical effects can also occur through rulings.”

The Minister stated on another oc:casio'n'y‘r

.. unlike some general principles approaches, the coherent principles approach can accommodate
' detalled or specific rules - but only when needed, and not as a matter of course.”

The Treasury and the Government called this process of using subs1d1ary leglslatlon ATO ruhngs or
other educational products to explain what the law means “unfolding”.

However, the suggested unfolding solutions (the subordmate legislation responsc and the rulings
solution} are not always the best solution for spelling out the operation of law and legxslauve mtent In
many cases, subordmate legislation will not be the ideal solutlon as oﬁen :

®  Scrutiny by Parhament of subordinate leglslatlon is far less than for legislation;
] I)rafti:ig instructions ate subjected to less scrutiny than Iegislation drafting instructions;

. Consultation is often not conducted in respect of subordinate leg131at10n and

TN

. Subordinate legislation i is drafted by the less expenenced Office of Leglslatlve Draftmg (OLD) in’

the Attomey—General s Department.

Further the use of subordiﬁate legislatian may ﬁot reduce the length or complexi‘ty'bf the entire régu-

This meant that subordmate leglslatlon could potezmally subvert the policy intent through poor drafi- |
ing. . .

latory measure. For example, a similar experiment in the Corporation law area has seen the

Corporations Act 2001 (Cth) incur modest growth while the regulations have bloomed.

The second major coucern is that the use of rulings to “fill the gaps” could be seen as merely a means

- of shifting small ‘p’ policy back to the ATO or, in certain circumstances, altowing the ATO to “make”

law through rulings. Again, to counter such concerns, the then Minister responded by noting that:*®

“If experience with the law once it is enacted suggests that an ATO Ruling may be needed, the prin-

cipled framework in the law will prov1de a sounder basis for the rulmg than does the present black

 letter detail approach.

“But that does not mean that it will be left to the ATO to invent the law Law that is éxpressed as a
framework of clear operative principles will set clear parameters for the ATO’s interpretation.”

The Treasury endorsed this view by stating:>

37

. Australian Institute of Company Directors in Perth on 12 July 2004) available at <http://assistant.treasuirer. gov au/atr
/cuutentfspecches/2004/010 asp> (as at 10 January 2005). .

‘Scen37

3 Rcsponsc to-item 4 of the 17 Tune 20d4 meeting of the: Australian, Taxatlon Office’s National Tax Liaxson Groizp (NTLG)

available at <htip:/fwww.atg.gov. au/taxprofessmnals/contentasp"’doc—!contcnd49746 htm&pc=0(]1/005/03 6/{)01/002&mnu
=6547 &mfp=001&st=&cy=1> (as at 10 January 2{)(}5)

"H Coonan, “Holding Our-Head Up High - Achievements and Challenges for the Australian Economy”, (An addeéss to the
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“[t]here is an understanding that there still may need to be extra detail provided in the accompanying
material, however, Tredsury do not want to see the Tax Office having to issue large numbers of rul-
ings or having to “invent” the law. Treasury’s aim is to provide certainty via the law. The principle
should be sufficiently clear that taxpayers can determine whether their case falls. within it or not,
without the need for supplementary material or public rulings.” : . .

Given the inability of the Australian Treasury and the Australian Government in the past to deliver
clear faw, there is no assurance that they will get it right under “coherent principles drafting”. Thus, the
concerns remain. As noted previously, concerns over the delivery of clear law are twofold: the drafting
of the law as a matter of technical practice and the shaping of the coricept that requires ‘statutory “ex-
pression. It is this latter issue and how a tax policy system can best fashion that concept that is usually
considered and discussed when the role of consulfation is debated. In this way, using: “coherent princi-
ples drafting” as the case in point to consider and contrast Australia and New Zealand’s tax policy
processes may add weight to any insights that can be gleaned from that discussion. o ’

3.0 AUSTRALIA’S TAX POLICY PROCESS -~ - .
- As niénﬁtméd in the intrqduction,_iﬁ order to hxghhght the scope of Australia’s new tax pfolicjg devei-
opment structure and consultative arrangements, the pre-1 July 2002 situation will be briefly described

i . ‘before the current arrangements are explored. -

3.1 Tax Policy Development - Administrative Structure

3.1.1 Pre 1 July 2002 structure o : . SR L _

- Up to 1 July-2002, in theory, the Tax Policy Division of Treasury had the responsibility-for policy,
the Office of Parliamentary Counsel (OPC)) thé responsibility for drafting legislation (with subordinate
legislation (regulations) being drafted in the OLD), and the ATO the responsibility for implementation
and administration.®® In practice; ‘these demarcation lines, particularly between Treasury and the ATO
were blurred. Both this approach to tax policy development and, in particular, tax law devélopment has
been subject to severe widespread criticism, including those made by Professor Brian Arnold,* the
Corinonwealth Patliament’s Joint Commiittee of Public Accc»unts,42 and more recently by the RBT.®

" Fora histoty of the development of tax policy in Australia, see M Dirkis, “Observations on the Development of Australia’s

- Income Tax Policy and Income Tax Law”, (2002) Vol 56:10 Bulletin for International Fiscal Pocumentation 522. The fol-
: lowing examination of Australia’s tax policy process is updated from the information fn this article.. Yo
41 ) '

]
]

B Amold, Arnold Report on the Implementation Iistes arising from the Foreign Ihyesi‘ment Fund Legislation, (Australia
1992), p 60. See also B Arnold, “The Process of Tax Policy Formation in Australia, Canada and New Zealand™, (1990) Vol 7
Australian Tax Forum 379, T . ’ o o DT o

G . The Joint Commiitee of Public Accounts, Report No 325 - An Assessment of Tex: A Répart on an Inguiry into the Australion

Taxation Office, (Canberra, 1993), recommended that the policy sections of the Australian Treasury, the ATO, and the OPC
should be merged into one centralised body in order to ensure simplification of current tax legislation and reform of legisia-
tive deafiing system. However, in its 9 August 1994 response 1o the Report, the then Labor Government rejected this
recommendation. S . o o

 In Review of Business Taxation, 4 Stroﬁg Foundation: Discussion Paper 1: E&tabk‘shﬁg Oléfectr’ve.é, Prmczples and Processes

(Canberra, 1998); and Review of Business Taxation, 4 Tax System Redesigned, (Canberra, 1999).
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“The debate again rekindled in early 2002.* Prior to this most recent debate, in 2000, the Board of
Taxation® was charged with the responsibility of overseeing. consultation in respect of tax reform
measures.*® It engaged the accountmg firm KPMG to undertake a review of consuliation to devise a
.world’s best practrce model.”” In the light of the report,”® the Board of Taxation made a number of
recommendations,® which were in the main adopted by the Australian Government on 2 May 2002.*°

3.1.2 The current admmtstmnve structure .
As part of the adoption of the Board of Taxation’s recommendatmns referred to in the above para— .
graph, the Treasurer accepted the Board’s recommendation® to transfer ATO policy staff to Treasury
The Board’s recommendation was based upon the findings of the KPMG’s report that:>

“[a} single and specrahst Govemment agency or unit-should be-created with the responsibility for
advising on tax policy and drafting tax legislation, brmgmg together the relevant expertxse from the
Treasury, the ATO and OPC.”

However, the Board recommended the creation of a Tax Policy and Legislative'Unit (TPLU), con-
sisting of ATO and Treasury staff, to be located within the Treasury.>* OPC would remiain separate,
retaining responsibility for the drafting of tax legislation, as a service provider to the TPLU. The Board
felt that the Austrahan Govemment could consider brmgmg legrslatwe drafters skxlls wrthm the: smgle

This issue was flagged by Helen Coonan, Minister for Revénue and Assistant Treasn:rer in her 27 Februaty 2002 speech to
the Syduey Institute, “Safety in Numbers - Tax Reform and the Nahonal Nest Egg”, P 6; and in evidence to the Senate Eco-
nomic Legislation Committee, Estimates Hearings, 20 February 2002,p E75. . _ S ~

. The Board of Taxation is a non-statutory advisory board, which was cstabllshed on 10 August 2000 to- advrse the Government -

- (Treasurer) on. the development and implementation of taxation legislation, as well as the ongoing operation of the tax system;
see P Costello, “The New Business Tax System”, Press Release 58 (21 Scptember 1999), and P Costello, “Board of Taxatlon
Membership”, Press Release 83 (10 August 2000}.

The Board of Taxation on its websrte states that “[a] key objective of the Board is to ensure that there is. full and effective
oom.mumty consultation in the design and implementation of tax legislation. This includes monitoring and advrsmg on the con-
sultative and edurcative processes for the development of tax law”. See <http:/fwww.taxboard. gov.aw> (as at 10 January 2005).

46

4" Board of Taxation, “Review of Community Consultation Arrangements for Taxation Legisiation”, -Press Release 2 (5 May

2001). The objective: of the Review was “... to identify potential improvements to the consultation process.” The Board has.
subsequently called for a radical overhaul of tax law development; see F Buffini, “Tax board wants overhaul of law process™,
Australian Fmancral Review (9 January 2002), p 3.

# A SUmmary of the KPMG report’s findings are in the Board of Taxation, Government Consultation with the Cammuiiﬁjy on

the Development of Taxation Legislation - A Report to the Treasurer and the Minister for Revenue and Ass:stant Treasurer,
" (Canberra, 2002), Appendix B, available at <http://www.taxboard.gov.au> (as at 10 J anuary 2005)

N Seen 48.

0 p Costello, “Reforms (o community consultation processes and Agency accountabrhtles in tax. design™; Press Release 22 (2

May 2002).

it Seen 48§, Recommendatlon 10 pp 19 22

2 p Costello, “Reforms to commumty consultanon processes and Agency accountabilitics in tax decrgu” Press Release 22 (2
May 2002). ,
3 See n 48 Appendix B, p- 28

Seen 48 Recommendation 18, pp 19-22 and para 71.
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5

unit, but this was not essential and the improved tax design and consulfation processes should contrib-
ute to the more efficient use of OPC’s tax drafting resources.” : :

The Treasurer, in accepting the Board’s recommendation concluded that:>® -~ ..

“The new arrangements will ... {provide] maximum opportunity for legislation to be developed in a
manner consistent with the policy intent set by Government. Working arrangements between the
ATO and the Treasury will ensure that the administrative, compliance and interpretive experience of
the ATO fully contributes topolicy and legislation processes.” T -

This is not generally accepted as being the case. The Treasury’s culture is.considered to be imbued
with even higher levels of secrecy than the ATO as they are closer to the Australian Govérnment and
the political process (as advisers to Ministers). Therefore, any comments made by Treasury officers are
more likely to be politically. dangerous -than when these issues were dealt with by the ATO. This
political sensitivity means approvals to consult are often needed and the ability to make comment or be
open in solutions is more limited: This could result in less open consultation ‘and discussion and a
policy team further isolated from the community. Thus, the Treasurer’s words that “the transfer will
bring the accountability for. tax policy and legislative design more directly under Ministerial contro N
Ting true. c e S : P -

Further, by leaving OPC oulsidé the equation, accountability for poorly drafted law remains elusive. -
Emblematic of this is the analysis of the TLIP process in a paper produced by OPC staff in which there
is nearly no acknowledgement of the -failings of the TLIP process and outcomes; rather there is an
insular focus on the technical aspects of the exercise of drafting.”” In addition, the drafting process has
been “politicised” through the titling of bills and measures to yeflect particular political perspectives,”
For example, “A New Tax: System” sits as part of the title of acts related to this initiative such as: A

New Tax System (Goods and Services Tax) Act 1999 which is the legislative basis of Australia’s

Goods and Services Tax. . :
3.2 Australia’s Post 1 Jﬁly 2002 Consultative Arrangements for Tax:Pbli'cy' ,
Development : : o S
The consultative arraﬁgenients that apply from 1 July are that:”® -

“.. during the development of future tax measures the Government will be working from an in-
principle position of: - : .

®  Consulting on all substantive tax. legislation initiatives, except in circumstances ...;

5% Board of Taxation, Govertment Consultation with the Community on the Development of Taxation Legislation - A Report
1o the Treasurer and the Minister for Revenue and Assistant Treasurer, (Canberra, 2002}, pp 21-22, para 76. a

%p Costello, “Reforms to community consultation pfoce_sses and Agency acqouutabﬂities in tax design”, Press Réleasé 22
May 2002), available at <http:ll\ivww.trcasurer.gov_.au/tsrlooﬁtent/prcssreleasc's/2002022.asp> (asat 7 June 2005).

_57 V Robinson, “Rewriting legislation: ‘Australian Federal Experience™; (Paper presented in Otfawa, Canada in March 2001},

-available at <hitp:/lwww.opc.‘gov._au/plain/pdflrcwﬁting.pdf> (as at 19 January 2005), pp 32-34. . )

8 1 Penfold, “The Austealian approach-in’thé new drafiing environment”, (Paper presented at the CIAJICAJ Conférence in
Ottawa, Caniada, 12 September 2002), available at <h_ttp://www.’opc.gov.au/plaih/docs.htm> {as at 10 January 2005), p 1.

Seen 6. -
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®  Secking early external input in the identification and assessment of high-level policy and im-
plementation options; : :

. Seeking technical and other input from external stakeholders (including the Board of Taxation)
in the development of policy and legislative detail; _ -

® - 'Thoroughly road testing draft legislation and related prdducts prior to implementation;

®  Ensuring policy intent for each new measure is clearly established and described by public an-
nouncement; : o

® Announcing for each new substantive tax measure a consultation process, with roles and respon-

sibilities specified; _ _
® Releasing an indicative forward programme of tax legislation; and -
®  Providing better feedback to external participants in consultation processes.”

- The stated circumstances noted above where the Government would not accept “mandatory” com-
munity consultation were “... cases where there is-commercial or market sensitivity, or-revenue-or tax
avoidance sensitivity.” The Treasurer also noted that “... the timing ‘of policy change will at times
détermine the extent and form of consultation that can be undertaken.™® . ' :

The Treasurer has also asked the Board of Taxation to undertake an ongoing role in monitoring' the
processes of consultation. The Treasury also agreed to the Board conducting post-implementation
reviews of major pieces of tax legislation to ensure that governmerit policy intent has been cffectively
transiated: Such reviews could be in addition to, or complement, réviews undertaken within-the Treas-
ury and the ATO.% To assist in this process, on 9 July 2002 the Board of Taxation appointed 22 tax
professionals to an-advisory Panel % o ' S

Overall, it is very difficult to discern a Treasury and Government commitment to ‘consultation as the
standard practice, let alone consultation on policy as opposed to the detail of its implementation. As an
example, it took. Treasury over 18 months after the Treasurer’s announcement to. release a document
setting out its view of the consultative process.” The document is no more than two and a half pages of
text and makes no generic commitment to consultation: it merely broadens the range of circumstances
where consultation is not appropriate to include poliftical sensitivities. To counter criticism, in late May
2004, Treasury published its réport to the Board of Taxation entitled “Treasury’s Consultation Proc-
esses- on Announced Tax Measures” current as at 30 April 2004, and repeated the exercise as at 31
October 2004.% - : B '

0 Seen 56_.

o Seen 56.

#  Board of Taxation, “Board of Taxation Advisory Pancl”, Press Release (9 Tuly 2002),

® Treaswy (Austwalia) Engaging i Consultation ~on Tax Design, (Canberra, 2004, - available  at

<http:/fwww treasury.gov.au/contentitem.asp?pageld=& ContentiD=784> (as at 10 January 2005),

Treasury (Australia), “Treasury’s Consultation Processes on Announced Tax Measures (As at 31 October 2004)”, available

- at <htip://www.treasury.gov.au/documents/935/PDF/consultation pdf> (as at § Janyary 2005). However, the report does not
name who has been consuited nor reveal the nature of that consultation (drop in visit or formal). This information is only
known to the Government and the Treasury. This leads to perceptions of no consultation on a range of issues. o
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40 WAS CONSULTATION ON “COHERENT PRINCIPLES DRAFTING™
REQUIRED UNDER AUSTRALIA’S CURRENT POLICY ARRANGEMENTS?
In the light of the above principles, whether consultation on “coherent principles drafting” was re-

~quired depends upon whether the adoption of a drafting style is a “substantive tax legislation initiative”
and it does not fall within one of the exceptions. The drafting style would be a “substantive tax legisia-

tion initiative” and should have been consulted upon. Supporting this rather self-evident conclusion is
the fact that the Government and the Treasury have sold the initiative as having the potential to sub-
stantially influence the tax law and policy landscape. : : S

In an argument that would seem to detract from the importance- of the chaﬁge to drafiing approach,
the Treasury would argue that as consultation is conducted on a number of legislative measures, the

- impact of the drafting style in respect of those measures will be. dealt with. However, the Treasury

often docs not consult® nor does it always provide adequate time for consultation.®® Thus, this argu-

ment carries little weight. Further; any such discussion of the overall impact of “coherent principles
drafting” in an issue by issue consultation process could well be marginalised or dismissed as being

outside the scope of the specific issue being consulted on at that time.

If the conclusion that consultation was required and moreover desirable is clear, it is’ important to

‘look across the Tasman to see if the conclusion would be so definitive. In doing this, thete are interest-

ing insights into the tax policy process (set out in part 8) that are drawn into- stark relief by such a
discussion. ' o ' Co

5.0 NEW ZEALAND’S TAX POLICY APPROACH

As set out in the introduction, in exploring whether the New Zealand GTPP would require consulta-
tion as part of introducing a new tax legislation drafting methodology, it is first necessary to set out the
New Zealand approach to tax policy developmént and the context in which that occurs. In doing so, it
must be kept in mind that the insights that can be drawn from. the hypothetical application of that
approach to “coherent principles drafting” go further than just whether it would have been required to
be consulted on. Those insights go to highlighting some of the fundamental considerations in any good
tax policy process. '

5.1 The New Zealand Approach to Tax Pelicy Design

In order to highiight the scope of New Zealand’s GTPP, _thé pr¢-1995 situation will be briefly consid-
ered before looking at current arrangements in more detail. '

There are a number of examples-over the last 12 months where consultation has not occurred, two of wl':icl_i are:
e ' The deductibility of travel between two places of work measures (s 25-100) contained in the Taxation Laws Amend-
. ment (2004 Measures No 1) Act 2004 {Cih) were not exposed to any consultation as they were viewed as minor
technical changes. The poor drafting has given rise to the need to administer the rules on intent; not the words of the
law; and S : ) L ’ . o - . . o
*»  The initial brieﬁﬁg on tranches 3 and 4 of Taxation of Financial Arrangements reforms (TOFA) were conducted with
financial institutions exclusively, not with the professions that advise on such issues. S

66 For example, on 22 November 2004 the Australian Treasury invited the Taxation Institute of Australia to pérﬁéipaie in a

‘round-table’ meeting on 24 November 2004 to discuss the development of certain superannuation regulations. It allowed
{ess than two days for the Taxation Institute to identify and nominate an appropriately qualified representative with the time
to-spend a half a day out of the office in attending and adding value to this consultation process. Co

ES
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68

5.1.1 The New Zealand tax policy process pre-1995 : ,
Pre-1995 views varied on the effectiveness of New Zealand’s tax policy formulation landscape.

‘There was a view that the system was one conducted with “the traditional secrecy of tax policy formu-,

lation and the associated budgetary process.”® Yet others described it as “unique’. with its widespread
use of consultative committees employed as part of its policy development process-and a corresponding
openness of the Government to engage in public debate.®® This latter view was formed in light -of the
high level of consultation conducted in association with the huge tax system changes of the mid-1980s.
This consultation was being carried out at earlier stages in tax policy formulation than was the then
norm in Australiz and elsewhere. ' '

Tn many ways, this transparency of process.'started to become expected and: the use of cdnsmtative
committees gained a firm foothold.% This set a path that lead to the GTPP’s door and set in place a-
culture change as regards how tax policy would be progressed. _ o ' -

The wellspring report leading to the adoption of the GTPP ‘was that of the Organisational Review
Committee chaired by Sir Fvor Richardson (the Richardson Com_mittee)ﬁ? The Richardson Committee
saw that an ad hoc approach to corisultation did not provide consistent professional and public input at
all (especially in the early) stages of tax policy development-and as a result, the quality of the output
suffered accordingly. In doing so, the report recognised the limits of openness in the context of budget
secrecy and the timing of consultation.” ﬁ Lo

5.1.2 The New Zealand tax policy process under the Generic Tax Policy Process - post
1995 ' :

The GTPP does not have the force of law; it is simply a policy adopted by the Executive and as such,
can be ignored.or terminated without reference to Parliament.”” The GTPP was a recommendation of -
the Richardson Committec”™ that was adopted by Cabinet in 1994 during the reifiew process,”* The
following description of the GTPP and the context of its introduction draws heavily on the .Govern-
ment’s'description of the GTPP in operation. It must be kept in mind that the assessment of a process
that is dependent on consultation and openness, such as the GTPP, is often characterised by divergent

6? Al Sawyer, “Broadening the Scope of Consultation and Strategic Focus in Tax Policy Formulation — Some Recent Devel-

opments”, (1996} Vol 2:1 New Zealand Journal of Taxation Law and Policy 17, P39

B Armold, “The Process of Tax Policy Formation in Australia, Canada and New Zealand”, (1990) Vol 7 Australian Tax
Forum 379, pp 390-391. Amold points (at pp 391-392) to the obvious and ubiquitous concern fhiat there is always the con-
cern that these committees are ‘captured” or predisposed to agree with the official/government position. For -a detaifed
description and analysis of the pre-GTPF position, see AJ Sawyer, n 67, pp 19-23; and C Sandford, Successful Tax Reform
(Bath, Fiscal Publications, 1993), Ch 4. From a New Zealand practitioner’s perspective, see J Owens, “Chattered Account-
ants’ Role in N7 Tax Policy and implementation”, (Paper presented at the I4th Australasian Tax Teachers® Association
Conference, Auckland, 18 January 2002), p 6, where he refers to “the avalanche of discussion papers since 1985.7 ‘

" C Sandford, n 68, Ch 4 generally, and pp 66-69 in particular. -

* Orgahi.'s'ationa] Review Committcé, Organisational Review of the Inland Revenue Deparrmen._t,-_(w eltington, April 1994),

Report to the Minister of Revenue (and on: Tax Policy also to the Minister of Finance).

n Seen 70.

? Seen67,p24.

s Se‘cl_l 70

™ Seon 67, pp 23-24. See also J Owens, 168, pp 2 and 5-6.
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views: one person’s ‘Openness may be another’s obfuscation. This matter of the “quality” of consulta-
tion is further discussed in section 7.1 of this article, : '

The New Zealand GTPP, set out.in diagrammatic form in the Appendix, {s expiained‘ by the Policy
Advice Division of Inland Revenue as having five key development stages:”™ - v . " :

D Sti'ategic: Which involves the devélopment of an €Cconomic strategy, fiscal strategy and three-year"

Tevenue sirategy. .,

(2) Tactical: Which involves the development of g three-year work programme and an anmyal
' Tesource plan to impler_nent the revenne strategy_ ... .. : - : :

3) Operational: Which consists of detailed policy design, detailed consultation, and'_'gaihing.'

Ministerial and Cabinet approval of recommendatibns_. - _ _ )
(4) Legislative: In which thedefail_ed policy recommendation s translated into legislation. ...

3y Implementation and review _ 101
" after it has had fime io 'bed in’, and ide'ntiﬁ(:gtion of remedial issués that need correcting for the
" new legis_lat_ion to have its intended effect. = .

Thedescription above is clear and the. process that it sets oit is logical™ and accords with aéce’p‘ted
Wwritinigs in the area 6f policy development and implementation,” The diagram in the Appendix pro-

‘vides further detail as to the steps within each 6f the five phases of the GTPP.

1t must be emphasised that the GTPP is neither strictly linear nor prescdpﬁve, an-dri_t must be remem-
bered that the stages “blur, overlap and intermingle > Rather, it is, as it §ays, & generic process that can
be adapted to suit mdividual circumstances and it recognises that each phase is not independent.”
The stated primary objectives of the GTPP are set out as:® _ ,
(@) Encourage carlier, explicit consideration of key policy elements and trade-offs by Ministers; .

s Inland Revenue Policy Advice Division, “The Policy Development Process™, available at <http:/lww.taxpolicy.il_'d.govtnz

/earporate/process. html> (as at 9 Janyary 2005). See dlso Inland Revenue, Supplementary Briefing Papers: Volume J - Tax
Policy, (Wellingtor, November 1999), available at <http://www.taxpciicy.ird.govtuz’publicatious/ﬁles/volumcl.pdt> (as at
1 January 2005),

76
Policy Formulation Some Recent Developments™, (1996) Vol 2:1 New Zealand Journal of Taxation Law and Policy 17, pp
24-27. . - T : . ;

These views are conveniently éoliected in C Sandford, Why Tax Systeﬁzs Differ, (Bath, Fiscal Publications, 2000), and with
- particular reference to New Zealand at pp 162-163. The analysis in that text is focused towards the big-changes in tax Sy8-
tems.in the 1980s.and 1990s bui is obvieusly.of universa] application. - : - .

W Parsons, Public Policy — gn Introduction 10 the Theory and Practice af Péiicy Analypsis, (CheltenhanL_EdWérd Elgar,

77

78

1995), p 17. Also see T Owens, “Chartered Accountants” Role in NZ Tax Policy and implementation”, (Paper presented at )

the 14th Australasian Tax Teachers’ Association Conference, Auckland, 18 Tanuary 2002), P 7, who notes the blurring be-
tween the various GTPP phases in practice. L o . . o L
Inland Revenue, Brieﬁﬁg Jor the Incoming Mzmster of Revéﬁué,-_(Wéﬂington, .August, 2002), pp 13-14, available at
<h_trp://www.ird.govt.nﬂaboutirfreports/moph:iet‘.pdb (asat4 Jannary 2005); and A ¥ Sawyer,n 76, p24. o

79

80 Inland Revenue, n775, P 2. As originally. presentéd, the GTPP'objeétiveé were expressed as the firge three objectives listed
- .above and these are elaborated on in AJ Sawyer, u 76,p 27. . -

i

For further detail on each of the steps, see AT Sziwyer, “Bmadéning the Scope of Consultation and Strategic Focus in Tax
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(b) Provide opportunities for substantial external input into the policy formulation process, which is
intended to increase transparency and to provide for greater contestability and quality of adee at
both the conceptual and detailed design stages;

(¢) Clarify the responsibilities and accountabilities of participants in the process;
(d) Improve the management of the tax policy process; and '

. (¢) Ensure that the perfonnance of tax policy initiatives, as we]] as the process of reform is rev1ewed
regularly

Points (a) and (b} above are seen by many, inchuding the Government, as a defining feature of the
GTPP, in particular the importance accorded to consultation.®” There is professional and academic
opinion that the GTPP is not delivering its potential and that, as in Austraha consultauon seems -di-
rected to the legislative and operatmnal steps as opposed to policy formulation.®

This continued government commitment to {ransparent consultation' (albeit stated, as opposed to
proved) over the 10 years of the GTPP is important given that the GTPP does not have the force of law
and can be easily terminated or ignored. In fict, the GTPP was put on hold for a period of about 12
months, following the general election in November 1999 The need to put promised tax system
changes guickly in place was cited as the réason for its suspension. At its remstatement (as the Good

" Tax Policy Process [s1c]) by the responsible Minister, he pomted to the future stating “it-is not always
appropriate or wise in tax issues to telegraph your intentions in advance”. ¥ This raises the concern that
a consultative process is only as good as the ease by which it can be avoided, either by express excep-
tions within it, or ignoring its requirements. As discussed in section 7.1 of this article, consideration
needs to be directed at the accountability any such policy process engenders to those involved which is
an important consideration when assessing the efficacy of the process. In the case of the nearly 12-
menth suspension of the GTPP in New Zealand, there was safficient accountability to require that it be

- expressly stated that it was suspended and then publicly announcing its reinstatement. '

31 - R Oliver, “Appropriate Ethical Standards During Consultation”, (Paper prepared for the Streamlining Stakeholder Manage-
ment, Parmerships. and Consultation Within the Public Sector Conference, 2 November 1999), available at
<http:/fwww. taxpolicy.id. govt.nz/news/presentations/ethics html> {as at 2 January 2005); and Inland Revenue, n 75, p 2. In
the context of statements from the responsible Minister, see M Cullen, “Speech to the 2003 Institute of Chartered Account-
ants of New Zealand Tax Conference”, (Christchurch, 10 Qctober 2003), available at <http: //www taxpolicy.ird

_.govtnz/index php?view=257> (as at 2 January 2005). This commitment to GTPP consultative practicé appears accepted in
many quarters; se¢, for example, P Moss, “Towards Cotnmunity Ownership of the Tax System: the Taxation Ombudsman’s
Perspective”, (Paper presented to the 6th International Conference on Tax Administration, Challenges of Globalising Tax
Systems, Sydney, 15-16 April 2004)," avallable at <http frererw.comb., gov au/pubhcat!ons mformatmn/speech&slatax—
- 14april04.pdf> (as at 2 January 2005) P9 .

PriceWatethouseCoopers, “Submissions on the Issues Paper”, (Submissions for the Tax Revnew 2001, 1- August 2001),

available at <http://www.treasury. govt.ndmxrev1ew2001/$ubs2/B209pwc pdf=> {as at 1 January 2005}, pp 3-4; and AJ Saw-

. yer, “Proposals to Reduce Compliance Costs - A Mixed Response by the New anland Govcmmeut” {2002) Vol 5617
Bulletin For International Fiscal Documematwn 333,p 336.

33

82

Information obtained from- personal communication with Adnan J Sawyer at the Umversxty of Canterhury, Chnstchurch

84 M Cullen, “Speech to the ‘Business to Business Show”’ (W %tpac Trust Stadium, Chﬂstchurch, 24 August 2000).

June 2005 : , ' 26570




Dirkis and Bondfield

5.2 The Current New Zealand Tax Policy Administrative Structure : :

Ini contrasi to the Australian position, tax laws are drafted by the Law Drafiing Unit within the Policy
Advice Division of Inland Revenue and not by a separate office of Parliamentary Counsel:* This is a

direct result of recommendations made by the Richardson Committee that believed that the integration -

of drafiing with the p_olicymakers_ was highly desirab_le_.“_The authors have not been able to locate

material that criticises this position. In fact, most writings on the subject point to this being a desirable .
circumstance. - s ' :

‘As discussed at section 3.1.2 above, this was the original position recommended by the Board of
Taxation but was not implemented by the Australian Government: It is submitted that this separation of
OPC ‘and Treasury in Australia has created an opportunity to avoid responsibility.gg' The Australian

" QPC, by implication, sees a closer relationship between the persons giving the drafting instructions and

the OPC (as occurs in tax law drafting in New Zealand) as desirable. They list the major issues that
impact on preparing well-drafted legislation as being: S :
®  The inexperience of thiose briefing it;

L Tig_ht deadlines; and - 7

®  The ﬁolitidisét_ion of the _ﬂraﬁing_ prqcéé§ (explaiined in séqtiqﬁ 3.1.2 of this a_rticig) .8? _' )

The New Zealand administrative structuie, along with the GTPP, goes some way in addressing these

'{ssues by having the drafting “deadlines” part of the GTPP debate in the context of having a published

tax policy work programine for the year abead” and the drafters “imbedded’ in the policy expertise of
the Policy Advice Division, Even if this does not “cure” things, it at least clearly sefs out the account-
ability for any failings (as opposed to the potential to avoid accountability in the Australian system
discussed at section 3.1.2), as well as clearly delineating the political responsibility. . '

The respective toles played by the Policy Advice Division of Inland Revenue (that has a pres_énce in

the tax policy debate in its own right, as opposed to being seen as “just a part of the IRD™), and the.

85 |1 fact, laws drafted by Inland Revenue represented at least 45 percent of the volume of all laws enacted in New Zealand in

the year ended 30 June 2004; seg Parliamentary Counsel Office, Annual Report for the Year Ended 30 June 2004, (Welling-
ton, September 2004), p 8. Inland Revenue, Supplementary Briefing Papers: Volume | - Tax Policy, (Wellington, November
1699), p 2, available at <http:/.’www.taxpolicy.i:d.govt.nz:’pub]icat__ions.’ﬁlwlvolumeI.pdt> (as at 1 January 2005), p 1, notes
that the Law Drafting Unit does not draft the regulations. ! ' ’

8 niand Rc\.renue, n §5; and Organisational Review Committee, Organisational Review of the Inland Revenue Department,

(Wellington, April 1994), Reportto the Minister of Revenue (and on Tax Policy also to the Minister of Finance).

87 8 Afnoid, “The Process of Tax Policy Formaticn in ‘Australia, Canada and New Zealand”, (1990) Vol 7 A:;stralian Tax

Forum 379,p382;and C Sandford, Successful Tax Reform, (Bath, Fiscal Publicaticns, 1993), p_‘ 194, . :
M Dirkis, “(ibservations on the Development of Australia’s Income Tax Policy and Income Tax Iaw”, (2002) Vol 56:10
_ Bullétin for International Fiscal Documentation 522,pp 532-533. - o S -

88

8 'H Penfold, “The Australian approack in the new drafting environment”, (Paper:prqseuted at the CIAJ/ICAJ Conference in
Ottawa, Canada, 12 September 2002), available at <http://www.opc.gov.au/plain/docs.hmp (as at 10 January 2005), pp 1-2.

% fland Revenue Policy Advice Division, “Tax policy work progtamme to December 20057 available at

. <h_ttp:flwww.taxpolicy.ird.govt.anpublications/ﬁlesfworkprogm.pdf#xml=http:/Itaxpolicy.i;d'.govt.nz.master.comjtexis.’mast
erfscarch/mysitc.b;t?q=fax+policy+wor_k+progmmme&prox:&sufs=0&ords —r&id=4001327b5440260c&cmd=xin!> (as at
_-9-January 2005); and ammounced in M Cullen, “Speech to the 2004 Institute of Chartered Accountants of New Zealand Tax
-Conference”; {Christchurch, 15 October 2004), available at <http:llwww.beehive.gov1.nsz jewDocument cfm?Document!D
=2122%>(as at 1 Janmary 2005). - ; - o . :

266 . NEW ZEALAND JOURNAL OF TAXATION LAW AND POLICY - Volume 11

R AhTE VAR

b

R




92

At the Extremes of a “Good Tax Policy Process™: A Case Study

Treasury appear to be settled,”’ from an outsider’s perspective. A review of the current topics in this
Journal and the professional press does not reveal a great deal of friction between them in the public
domain. :

. Finally, it should be noted that New Zealand is a unicameral unitary state and as such, has no upper
house: This has placed a greater proininence on rhulti-party parliamentary select commitiees as forums
for reflection and debate of policy, legislative proposals and operational review.-The role of such
committees is recognised within the GTPP and the review of New Zealand’s GST shows that they can
be very active players in the public debate and consultation over tax pohcy. The relevant New Zea-

land House of Representatives select comntittee is known as the Finance and Expenditure Committee
(FEC). Another example of the FEC’s impact as part of the GTPP is the inclusion of product rulings in

- the New Zealand binding rulings model.” o .

6.0 WOULD CONSULTATION ON A NEW TAX DRAFTING STYLE (SUCH AS
“COHERENT PRINCIPLES DRAFTING”) BE REQUIRED UNDER THE
. GENERIC TAX POLICY PROCESS?

At the outset, it is important to identify the ‘spirit’ of apphcatlon of the GTPP. From an Australian
~ perspective, this takes a degree of faith because the concept of a generic non-legislative tax. policy
process. that has committed the Government to considerable expense, consultation and has involved
transparency and accountability over a 10-year span is a novel concept (regardless of its succéss)

The fact that thé GTTP in New Zealand was suspended in order to “facilitate’ electmn promises. dém-

onstrates that political pressures and expedience will have precedence at the end of the day. However,
the post-2000 tax policy development climate and process discussed at sections 5.1.2 and 5.2 above
demonstrates an embedding of a culture of transparency and community engagement by government

and tax administration as the norm (and not just at the implementation and review phases). This ap- .

proach where consultation and transparency appear as the norm is reflected on in section 7.1.

‘That said, it would seem from the outset. that a very wide ambit was gi.ven to what encompasses New
Zealand tax policy and its design. The language of the extract from the Richardson Committee below

most definitely gives the flavour that anything that will impact on the operation of the tax system in the.

community is within the purview of the GTPP:*

“e  Key s‘tfateg_ic issues should be resolved early in the policy developrﬁent'process.

o Documented in Infand Revenue, Supplementary Briefing Papers: Volume I - Tax Policy, (Wellington, November. 1999),
available at <http:/fwww.taxpolicy.ird.govi. nz/publications/files/volumel.pdf> (as at 1 January 2005) p 4; see also Appen-

dix B: Protoool betwccn Inland Revenue and the Treasury.

Described in detall by AJ Maples in “First Comprehersive “Remedlal” Review of New Zealand’s Goods and Semces Tax”,
(2001} Vol 55:{ Bulletin For international Fiscal Documentation 22, See also AJ Maples, “GST Under the Spotlight: The
First Comprehensive Review of the Goods and Services Tax Act”, (2001) Vol 7:1 New Zea!and Jaumal of Taxation Law‘
and Pahcy 42, ) .

B A1 Sawyer, “What are the lessonis for Austraha ﬁ-om New Zealand’s First Comprcheuswe Remedial Rewew of its Bmdmg
Rulings Regime?”, (2000) Vol 29:3 Australian Tax Review 133, p 156.

9 Cuoted in R OItvef, “Appropriate Ethical Standards During Consultation” , (Paper prepa:ed for the Streamlining Stakeholder

Management, - Partnerships and ‘Consultation Within - the Public Sector Conference, 2 November 1999) avmlable at
<http:/fwww.taxpolicy ird govt.nz/news/presentations/ethics. html> (as at 2 January 2005). :
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“®  The fundamental intentions of tax policy should be thoroughly debated o ensure a wide ex-
~ change of views and understanding, and consistency with other Government policies. Onice

agreed, the intentions should pe communicated as soon as practicable to all people involved. ;..

“*" The policy development process should specify trade-offs relevant to the policy (éuéh as

compliance and administrative costs ... social objectives and Implementation).

“* - Appropriate external people and/or other government departments should be‘consﬁlted at all
stages of the policy development process, and particularly -at the early stages, unless there are

. 'I‘_fw management of tax po'licjr, and the draﬁ‘mg of any _subse_qtient 'Iegi_s_‘lati'o_n should i'eﬂe(_:t best
practices. ...”- ' ' ' _ o o S

is likely that such a change would be the subject of eatly consultation. _ o

The fact that the drafting of legislation'is done within the tax system in New Zealand (as opposed to a
Scparate OPC as in Australia), makes such an initiative a clearer candidate for the GTPP’s application,
From a practical perspective, it is the approach of the Government to planning tax policy work and its

willingness to consult on matters of general tax system policy that most strongly suggests that “coher-
ent principles ‘drafling” would be subjected to consuitation unde;" the GTPP." . :

In a recent article, Sawyer takes the opposing view of the utility of the'GTPP in the context of deci-

. sions-over legislative drafting stating, in the coniext of the New Zealand Income Tax rewrite pi'ojecf,,

that the GTPP:**

than any rewrite. In the New Zealand administrative stiuctures, this is an issue within the tax system,
not the OPC as it interfaces with the tax system in Australia, Accordingly, despite this argument, the
better view is that the GTPP. would Tequire consultation, and early consultation, on a proposal to adopt

s
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within Inland Revenue and patt of its operations, the drafiing style adopted would be reviewable within
the FEC’s mandate. To support this proposition by way of example, in its recent review of Inland
Revenue, the FEC made adverse comment on, and suggested revision of, certain operational policy
‘aspects of the child support regime managed by Inland Revenue.” o ' '

A current example supporting the position of this article is that the New Zealand tax rewrite was
squarely placed within the GTPP by the Government.”” Consultation over the rewrite and thie Govern-
ment moving its position based -on that consultation was -considered consistent -with' the, effective
pperation of the GTPP.?® The aim. of the rewrite (as was TLIP in Australia) was fo make the tax legisla-
tion clear, plainly expressed, and easy to use without changing its meaning. As in Australia, activity as-
regards to rewriting with a view to simplifying the New Zealand tax laws also has a iong and, unfortu-

nately, chequered history and this outcome represents the culmination of a long process of consultation

that in its current form dates back to recommendations of the Richardson Committee acted on by the
"Government in 1994.% Consistent with the GTPP (and unlike Australia), process review has.been
formally acknowledged with an independent Rewrite Advisory Panel established (at the recommenda-
tion of the FEC) to consider and report to the Government on any unintended changes to the law arising
from the rewrite.'” o : BT

Thus, in the light of the above discussion, it appears that “coherent principles drafting” would be
subjected to consultation under the GTPP. S -

70 CONCLUSION

This arti_o;le has not sought to:
&  Evaluafe the relative merits of Australia’s and New Zealand’s tax policy processes;
o« Expressly evaluate whether they Operaic sﬁccessﬁllly;' or ‘ a

e  Explore whether “[playing taxes is very much like aicohol, tobacce, heroin, or wild women. It is &
habit ... costly, addictive, soul-destroying, and unnecessary. BRut it differs in one way, from alco-
hol, tobacco, heroin, or wild women: Tt offers you no compensating pleasures ... neither pleasure,
nor satisfaction, nor tranquillity!”'" - o

Rather, the asticle has focused on whether the introduction of a new tax drafiing style would be a
matter that should be the subject of consultation under the. tax policy processes in Australia:and New

Zealand. From the above discussion, it is_clear that the introduction ‘of 2 new tax drafting style would -

% inance and Expendituré Committee, 2003/04, Financial Review bf the Inlarid Revenue Dep&ftfneizt; (Wellingion, Noverﬁlier
2004), available at- <http:l/www.clerk.paﬂiameut,govt.nz’ConteutlSelectCommittecReporLs/IRD%ZOﬁnrev%ZOreport.pdb
(as at on 3 Janvary 2005), P 4, These comments focus on the substantive policy issues rather than the policy process itself.

% On 7 May 2004, the New Zealah_d Parliament enacted the 2,089-page long Income Tax 'A;_:t. 2604, whlch ai}_[:;]ics from the

2005-06 tax year.

. Seem935,p58L.

% Seen9s, geuerally,. and in particular pp 580-581.

100 p owrite Advisory Panel,.“Background to'the Income Tax Act 20047, available at <hﬂp:i/WW.rewﬁt;advisory.govt.nz

* fop.php> (as at 9 Jamuary 2005)..

10! p Clyne, How Not to Pay Any Taxes: A Handbook for Tax Rebels, {1979), Introduction.
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be a matter that should be the subject of consultation under the tax policy processes in Australia and
New Zealand. The fact that it was not the subject of consultation in Australia is illustrative of how
easily consultation can be avoided when a government and/or administration is so minded.

New Zealand approach the panacea for the concerns expressed over the Australian tax policy process.

In fact, the four insights provide some critique to the GTPP in operation. Rather, New Zealand has had
in place a process (the GTPP) for a considerable time and its juxtaposition with the Australian situation

can provide some reflection and guidance to the on-going developrment of both tax policy processes.

71 Four Key Insights”

7.1.1 Pragmatism prevails over economic principle and perceived political rationalify over
- economic rationality in consultation' P PR

* Central to any reflection on a consultative process is how easily it can be avoided when a government

or administration is so minded. The practical restriction on this is the level of community knowledge

and acceptance of the relevant process. As ‘set out in sections 6 and 5.1.2 of this article, the GTPP

_ability to follow that process. Here, it needs to be remembered that the GTPP was suspenided for a year
with the stated reason to expedite election promises. But that suspension was at least a positive decision
by the Government, rather than the selective application of the GTPP, and the Government held itself

accountable for that action.

However, good process is not of itself 2 guarantor of good outcomes. The feedback loop needs to be
completed by the Government listening. and taking seriously the inputs that consultation provides: As
set out in the first half of this article, the Australian position is that significant doubt exists as regards
the commitment to change 2 tax policy position in the face of the results of consultation. That is not to
say that there needs tobe a change in the face of policy criticism; instead, the Government is there to
govern and not to follow. Yet, it is submitted that there needs to be an engagement with the debate. In
this regard, the lack of criticism that the authors can find, especially as regards such a mammoth thing
as the new Income Tax Act 2004 carrying 2,000 plus pages, commencing from the 2005-06 year;
suggests that there is a New Zealand Govemnment engagement with the process of consultation.

The power of consultation should not be overplayed. What is important is accountability, There is a
need for transparency of process and engagement in good faith by the Government in the policy debate
at all its. phases. This comes with a cost both in terms of resources and time, Though, something that
tempered the pace of change in a tax system would hardly be seen as a bad thing just because of that

. fact alone. S S e ' C

-2 ¢ Sandford; Why Tax Systems Differ, (Bath, Fiscal Publications, 2000), p 195: “we have to -accept that in the Iast resort
pragmatism is likely to prevail over economic principle, perceived political rationality over economic rationality”,
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Fmally, all the clever draftmg in the world cannot ﬁx ill-conceived, gratuitously complex tax pol-
icy.!® Thus, it is important that matters are put out to the public as early as practicable and
govermnents are willing to seriously consider their views. In this regard, there is a lesson for Australia
from the New Zealand tax policy infrastructure and processes. That is not to say that the GTPP is a
panacea, as it is shown in this article that the GTPP is not of universal applicability, nor is it incapable
of being manipulated by the Government. Rather, it is the New Zealand recognition that it is a political
décision to engage in consitation and this openness comes at a cost of politicians’ and government
departments being accountable and having to explain themselves in some detail and/or argue their case
and seek to take the commumty with them (that is, 1éad rathe_r than follow public oplmon). '

712 szferences of tax policy s:gn;f‘ cance between Australm s and New Zealana' ’
systems of government
At the end of the day, tax policy and administration is squarely in the politlcal arena. i0s The most
obvious differences between the jurisdictions are constitutional and parliamentary. New Zealand is a
unitary unicameral state where Australia is fortunate enough to be a federation, and the Commonwealth
Parliament has both a House of Representatives and a Senate. .

In New Zealand, the changes to the parhamentary electoral rules to-Mixed Mcmber ‘Proportional
representation (MMP) have meant that governments are more likely to be coalitions. This necessitates
compromise ih order to establish that coalition which commentators at the time saw as a significant
potential challenge for the then new GTPP.'™ The GTPP has been held as a success in the environment
of MMP where politics are less stable. The Policy Advice Division. has. prometed it as providing an
appropriate set format for the debates and compromises to be considered when the broad su'ategles and
forward work plans are being detennmed w1thm the GTPP and finally published.'’

Caution needs to be- exerc:sed in translating the above experience to Australia where there is an mde-

pendent Upper House with a power of tax law veto as opposed to-shifting coalitions under the thréat of

electoral test. But there is force to the proposition that if something has gone through an agreed process
(such as the GTPP that includes public consultation), the Australian Senate would need to exercise
caution if it w1shed to use its veto. : : : :

713 Bmyf assessmient of . whether the Generic Tax Policy Process rhetanc is matched by
reality : -

The GTPP’s performance needs to be considered as it works in reality, a world that is not so. 'sy'stem-
atic and linear. In the case of the GTPP that has been in' place for nearly 10 years, its general

% Sir Peter North, “Prablems of Law Reform”, (2002) New Zealand Law Review 393, pp 412-413; AJ Sawyer “Rewriting Tax
Legislation: Reflections on the New Zealand Experience”, (2003) Vol 57:12 Bulletin for International Fiscal .Documentatmn
578, pp 582-584; and J Prebbie, “Why is Tax Law Incomprehensible?”, (1994) British Tax Review 380. -

See n 102, pp 184-186.
Seen 102, pp 195-196.

104
165
106 A5 Sawyer, “Broadening the Scope of Consultation and Strategic Focus in Tax Policy Formulation — Some Recent Devel-
opments”, (1996) Vol 2:1 New Zealand Journal of Taxation Law and Policy 17, pp 37-39.

0T g Oliver, “Appropriate Ethical Standards During Consultation”, (Paper prepared for the Streamlining Stakeholder Manage-

ment, - Partnerships- and Consultation ~Within the Public Sector Conference, 2 November 1999), available at
<http:/fwww._taxpolicy.ird.govt.nz/news/presentations/ethics. htmi> (as at 2 January 2005). -
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acceptance and application is hard to gauge accurately without having been actively involved in the tax
administration and policy debates within the jl]l'iSdlCtl()ll This is posited not as an excuse but as a
reality check.. :

. A tax policy process that is -good on paper may suffer the death df 4 thonsand cuts. By this, it is
meant that it may not be applied consistently, as is submitted to be the case in Australia, and if it is
applied there is always the concem that it can be either token, the forums “stacked”, the time frames for
outside input unrealistically short, the matters constlted on restricted andfor the comments raised not
engaged with. The cumulative effect of such things, if they occur in New Zealand, and the commensu-
rate respect accorded to any process such as the GTPP is-hard to detemune e

There is pubhshed tax professmnals opmlon that the GTPP is not dehvermg its potential and, ike
the consultative processes in Australia, is directed to getting tax changes. put into force: the legislative
and operational phases. Accordingly, they are the focus of consultation, rather than broader and funda-
mental issues of policy, its design and appropriatencss. These concerns were accepted by a Ministerial
Panel on Business Compliance Costs in its 2001 report, Finding the Balance: Maximising Complmnce

“at Minimum Cost™ In-tones reminiscent of the Australian. position, PneewaterhouseCoopers Ina
submission 1o the New Zealand Tax Review 2001, refernng for support to & then current govemment—
comrmssmned report on business compliance costs,'” states:" S

. [C]onsultatlon with business and other stakeholders occurs too Iate in the leglslatzve process to pro—
_ vide serious input or challenge [to the Government’s position].” :

These concerns were acknowledged (m part) by the Government in'its response to the Mlmstenal
Panel on Business Compliance Costs™ report,'"" ‘which included acknowledging the importance of
consultation and input carly in the stages of the GTPP and that there was scope to make more robust

Regulatory Impact Statements and associated documents to support this consultation."2

Sawyer also expresses very significant concern over the Government’s commitment (rather lack
thereof) to the GTPP in the context of its setting up the Tax Review 2001'"* (which.had broad paraltels
to the RBT in Australia). The cited announcements of the Minister for Revenue make it clear that the
announcement of the inquiry and the setting of 1 its terms of reference were done outside of the GTPP, as

' Ministerial Pancl on Business Compliance Costs, Finding the Balance: Maximising Compliance af Minimum Cost, (Welling-

ton, July 2001}, Ch.7: Tax, Section'7.6: Legislative Design and -Policy, . particularfy pp 121-123, available at
<hetp:/fwww businesscompliance. govt.nz/reports/final/index html> (as at 10 January 2005); see also AY Sawyer, “Proposals
to Reduce Compliance Costs - A Mixed Response by the New Zealand Government”, (2002) Vol 56:7 Bulletin For Interna-
. tional Fiscal Documentation 333, p 334, .
1 Seen 108.
Ho PncewaterhouseCoopers' “Submissions on the Issues. Paper”, {Subrmssnons for the Tax Review 2001 1 August 2601},
available at <http: //w-ww treasury.govt. nz/taxrev1ew2001/Sub52/B209pwc pdf> (as at 1 Jamuary 2005),p 4.

m Ministry of Ewno:mc Development, Regulatory and Competltwn Policy Branck, Striking the Balance: Govemment

"Response to ‘the Ministerial - Panel ofi Business  Compliance Costs, (Wellington, Dccember 2001}, available -at
<http: //www med govtnﬂbuslﬂcomphance/balauce/mdex html> {as at:1 1 Jauua:y 2005).

nz AJ Sawyer n 108, p 336. Sawycr discusses more generally the Government’s respouse to the Mlmstenal Pancl on Busmess

- Compliance Costs report (n 108).
113

Al Bawyer, “‘Inqulry into New an]and’s Tax System Announced”, (20(}0) VoI 21 Tax Notes, Intema.rwnai 990, pp 990-
992. : .
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opposed to acknowledging an “exclusion clause” within the GTPP.'" Tn the article, Sawyer suggests -
more generally that the spirit of transparency within the GTEP was not being’ upheld by the then Gov-
ernment and noting the political nature of the restrictions in the reference and the RBT-like strict

revenue neutrality constraint placed on the Tax Review 2001 process.

1E5

As is the case in Australia, there are New Zealand examples of revenue protection based claims justi-
fying unilateral government action. The Minister for Revenue invoked revenue protection as-the reason
why the two then current tax initiatives in 2003 (to protect the revenue in certain instances of transac-

" tions involving Australian unit trusts and some sale and leaseback transactions), were progressed
‘outside of the GTPP. In doing so, the Minister re-affirmed the commitment to thé GTPP and that

revenue protection would fall outside of its purview. 118 Though one is always suspicious when there i is
a consistent stressing of the Govemment’s commitment to the GTPP and. meaningful consultative
engagement with the commumty'17 in an envn-omnent where there are cons1stent suggestlons that this
is not matched in reality.

" That said, i‘he openness of the New Zealand process; the breadth of the pohcy put out for consulta—

" tion, and the willingness of the Government to change its posmon (1n terms of both policy and detail)

based on feedback, stands in contrast to the Australian position.!'® Here, it:is important to: recognise
that there will always be vesied interests expressed forcefully during consultation and that to be ac-
countable to the process and the pubhc governments need to enter into a debate wﬂh these groups but

- not necessarily change their posmon

Another difficuity.in assessing the performance of consultation within the GTPP is that attention to
detail in crafting the process of consultation to fit the circumstances and maximise: transparency is
important,'?® yet it is rarely opened to scrutmy In this regard, it goes without saying that consultation

must be transparent, genume and. undertakcn n good faith.

2! An example of tlns transparency and its

114

115

116

117

118

120

121

19

Seen 113, p 991,-quoting from a.sp'eech by the Minister for Revenue referenced at n'6.
Seen 113, pp 991-993.

M Cullen, “Speech to the 2003 Institute of Chartered Accountants of New Zealand Tax Conference”, (Christchurch, 10
October 2003), available at <htip://sww_cch.conz/tax/pssrelsitaxspeech.asp> (as at-12 January 2005), p 5. This commitment
to GTPP appears acéepted in many guarters as genuine; sec, for example, P Moss, “Towards Commuinity Ownetship-of the
Tax System: the Taxation Ombudsman’s Perspective™, (Paper presented at the 6th International Conferénce on Tax Admini-
stration, Challenges of Globalising Tax Systems, Sydney, 15-16 April 2004), available at <http .v'fwww commb.gov.au
/publications_information/speeches/atax- l4apr1104 pdf> (asat 2 Janwary 2603), p 9.

Predating the speech above in 2003, see M Cuilen, “Speech to the Internatiopal Fiscal Association New Zealaud Branch 24th
Annual Conference”, (2 March 2001); and more recently M Cullen, “Speech to the 2004 Institute of Chartered Accountants
of New Zealand Tax Conference”, (Christchurch, 15 October 2004), avaﬂable at <http {iorarw. bcehwe govtnz
Vi iewBDocument. cﬁn?DocumcutID—21223> as at 10 January 2005.

C Sa.udford, Why Tax Systems Dgﬁ"er, (Bath, Flscal Publlcatious, 2000) PP 163 and 181

Seen 118, p 183, referring to the tax changes brought in by Roger Douglas in New anland. See also Al Sawyer, “ What are
the lessons for Australia from New Zéaland’s First Comprehensive Remedial Review of its Bmdmg Rulmgs Regune‘?”
(2000) Vol 29:3 Australian Tax Review 133,p 167 . .

See n 118, p 194; and Sir Peter North, “Problcms of Law Refarm“ (2002) New Zealand Law Rewew 393, p. 398
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handmaiden accountability is the dissemination of _conteétable advice (ie independent forecasts and
advice) from the Treasury and Inland Revenue.'® _ ST

The downside side of this is that the consultative processes can be manipulated in order to facilitate a
government agenda.'” Consultation may also be used to identity at an early stage and neutralise the
‘policy’s critics."” As well, too much consultation, like too much legislation, can cause weariness and
disengagement from the process.'” Finally, and specific to New Zealand, there is concern that there is
rather a thin base from which to draw professional input into the consultative process.'* -

_ Consultation done properly is a costly and addictive process. Once started by the ‘Government, the
community usually wants more and there are very real costs in time and resources to put out quality
information and provide considered feedback,'”” a cost that is borne by both the Government and the

" public that engage in the process. S

Finally, a routine practice of openness in po}icy development has the potential to take some of the
political heat out of tax policy and ‘normalise’ its discussion and debste rather than there being the big

focus on the annual budget or some other announcement from the Government.'® Thus, the debate is -

more likely to be considered andless likely to be politically charged and controlled. There are, of

- course, exceptions to this proposition such as the ever emotive debates over lowering the headline rates

of tax, whichever side of the Tasman they occur. '

Z1.4 Summary of the context in which the Generic Tax Peolicy Process can operate
- effectively: transparency and accountability _
Often overlooked in an assessment of the consultative and transparent policy development processes

are the culture of the players and the context of the processes operation. The importance of organisa-
tional culture is recognised by Inland Revenue:'?

2 A1 Sawyer, “Broadening the Scope of Consultation and Strategic Focus in Tax Policy Formufation — Some Recent Devel-

opments”, (1990) Vol 2:1 New Zealand Journal of Taxation Law and Policy 17, p 25.

2 Seen122,p22.

12 ¢ Sandford, Why Tax Systems Differ, (Bath, Fiscal Publications, 2600), pp 181-184; and Sir Peter North; “Problems of Law

Reform”, (2002) New Zealand Law Review 393, pp 396-398.

"% Sec Sir Peter North, n 122, pp 396-398; and AT Sawyer, n 122, p 30.

126 See AT Sawyer, n 122, p 29.

27

<http:/fwww.ird.govi.nz/aboutir/reports/mor-brief.pdf> (as at 4 January 2005).

128 1 Pippos, “Tax Announcements Could be Thin”, available at <http://m.budget2002.nzoom.com/an&lysisfstory.php?id=7>

(as at 2 January 2005); and M Cullen, “Speech to the 2003 Instifute of Chartered Accountants of New Zealand Tax Confer-
ence”, (Christchurch, 10 October 2003), available at <http:/fwww.taxpolicy.ird.govt.nz/index phpview=257>" (as at 2
January 2005). The stated acceptance of consultation as “normal’ in the New Zealand context is seen in a recent speech by
- the Minister of Revenue where, in the context of many reactive tax issues, there is the constant. reference to public docu-
ments secking input; see M Cullen, “Speech to the 2004 Institute of Chartered Accountants of New Zealand Tax
Conference”, (Christchurch, 15 October 2004), available at <http://www.beehive govtnz/ViewDocument.cfm?.
DocumentID=21223> (as at | January 2005). .

R Oliver, “Appropriate Ethical Standards During Consultation™, (Paper prepared for the Streamlining Stakeholder Manage-
ment, Parterships and - Consultation Within - the Public - Sector Conference, - 2 November.. 1999), . available  at
<http:/forarw.takpolicy.ird.govt.nz/news/presentations/ethics. htmk> (as at 2 January 2005).. o
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At the Extremes of a “Good Tax Policy Process™ A Case Study

“If you are going to focus on communication and relationship building it is necessary to move away
+ from the relatively closed and reactive manner traditional in public policy orgamsatlons ”

There are some that would say that this ‘relationship building” fails to recognise the power dynamic
between the governors and the governed: the politics of the situation. But that goes against the grain of
the research in this area. The standard- of New Zealand openness is exemplified by Inland Revenue
posting its briefing to the incoming Minister;'*" in Australia, these are more likely to find themselves
on a quick trip to the shredder rather than the web. In- this regard, Australia still awaits the release of a
report on an assessment of world best practice consultatwe tax policy practices commissioned by the

Board of Taxatlon 13t

' Acceptea for publication on 8 June 2005
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" the Community on the Development of Taxation Legislation - A Report to the Treasurer and the Miuister for Revenue and
-Assistant Treasurer, (Canberra, 2002), Appendix B, available at <http:/www.taxboard.gov.au> (as at 19) January 2005).
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APPENDIX

The New Zealand Generic Tax Policy Process'™®-

I { I).Economic Sirategy "T,
L (2) Fiscal Strategy * ]

(3) Three Year Tax
Revenue Sirategy *

“{4) Rolling Three Year
Work Programme *

(5) Annual Work and 1 :

L Strategic (1) - (3} . ‘I |

L ".I'actical () - (5) j

Resource Plan *

IEG) Detailed Policy Desigz1jl

(7) Formal Detatied
Consuitation and
Coimmumication

{8y Ministerial and Cabinet |
Sign-off of Petailed Policy

)

l (%) Legisiative Drafiing 1 T

{Phrases 6 - 12)

(10) Ministerial and Cabinet
Sign-off of Légisiation *

IJI 1) Introduction of Bill ]

(12) Select Committee ‘,
Phase

EIB) Passage of Legishtion}

B

k—— L Legislativé(Q)—(lB) j

(14) Implementation of
Legislation

(15) Post, Implemeﬁtation
: Review

(16) Identification of —,
- - Remedial Issues

132 Inland Revenue, Supplementary Briefing Papers: Volume 1 - T. ax Policy, (W eIljngtou,INovcmber 199

Iiplementation and Rﬁﬁew] .
. ) (4 -(16)

* Cabinet Decision

<http://www.taxpolicy.ird.govt.nz’publicaﬁons/ﬁies/volumeI -pdf> (as at-1 January 2005).

r—— L Operational (6)-(8) 7 '

9, p 3, available at
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